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al v. American Home Mortgage Servicing, Inc. et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

DANIEL H. MCGINLEY IlI, and No. 2:10-cv-01157 RIB
MARCIA J. MCGINLEY, husband and

wife, ORDER GRANTING IN PART AND

DENYING IN PART DEFENDANT
AMERICAN HOME MORTGAGE

SERVICING, INC."S MOTION TO
DISMISS

Plaintiffs,
V.

AMERICAN HOME MORTGAGE
SERVICING, INC, AMERICAN
BROKER CONDUIT, APEX
MORTGAGE SERVICE, FIDELITY
NATIONAL FINANCIAL,
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., and
DOES | - VII,

Defendants

This matter comes before the Court on DdBnt American Home Mortgage Servicing
Inc.’s motion to dismiss pursuant to Federal Rufl€ivil Procedure 12(b)(6). Dkt. 11. The
Court has considered the pleadings filedupmort of and in opposition to the motion and the
remainder of the file herein.

[. FACTUAL AND PROCEDURAL HISTORY

Plaintiffs are husband and wiéand reside in JeffersoroGnty, Washington. Dkt. 3-2 at
53. Sometime in 2004, Plaintiffs obtained a mage for a home located in Port Ludlow,
Washington.ld. In early November 2006, Plaintiffs cacted Defendant mortgage broker Ap

Mortgage Service, LLC (“Apex™hrough the internet iresponse to an online advertisement.
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Dkt. 3-2 at 53-54. Plaintiffs alm that Defendant Apex “assistBthintiffs in applying for a
refinance loan offered by Defendant Lendem@ican Broker Conduit).” Dkt. 3-2, at 54.

Plaintiffs claim that they were “interested in obtama fixed rate loan” without
prepayment penalties. Dkt. 3-2, at 55. Pl#stontend that Defend& Apex led them to
believe that the loan for whighey applied had those termisl. Plaintiffs allege that they
“ended up instead with a Negative Amoatipn Adjustable Rate mortgageld. Plaintiffs
closed on their refinance loan sometime in November 2606Plaintiffs contend that after thig
refinance loan was closed, “Defendant Lendengtican Broker Conduit] assigned its rights g
obligations to other financiahstitutions, namely American hoe Mortgage Servicing, Inc.
[AHMSI]...and to Mortgage Electmic Registration Systems, Inc. [MERS].” Dkt. 3-2, at 54.

On January 16, 2007, a Deed of Trust was fiteithe office of the Auditor of Jefferson
County, WA. Dkt. 3-2, at 42-50. This Deed oli$t identifies Plaintiffas the borrowers, the
lender as American Brokers Conduit, and Treste “Search 2 CloseDkt. 3-2, at 41-42.
MERS is defined in the deed as “a separatparation that is acting solely as a nominee for
Lender and Lender’s successors and assigns.” 38ktat 42. MERS is also designated as a
“beneficiary” in the Deed of Trustd.

On July 7, 2009, Plaintiffs, through couns&nt a notice of rescission to “American
Home Mortgage” and American Broker Conduit deidiguitheir loan to be rescinded. Dkt. 3-2,
at 4. On August 3, 2009, AHMSI sent Plaintiffeunsel a letter rejectinglaintiffs’ attempt to
rescind their mortgage. Dkt. 3-& 33. In its letter, AHMSI statdbat “AHMSI is not affiliated
or related to the mortgage lema® mortgage broker in theigmation of the loan. AHMSI
plays a limited role in servicing mortgageis and cannot pass or talidity of these

origination related claims.d.
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On October 29, 2009, Plaintiffs filed a colaipt in Jefferson County Superior Court
against Defendants “American Home Mortgag&yierican Broker Conduit, Apex Mortgage
Service, Fidelity National Financiand Does I-VII. Dkt 3-1 at 2.

On December 29, 2009, a Notice of Trusteele 8as sent to Platiffs indicating a
trustee’s sale set for April 2, 2010. DRBt2, at 15; Dkt3-2, at 35-38.

On March 18, 2010, Plaintiffs filed a moti for a temporary restraining order in
Jefferson County Superior Court. Dkt. 3-1, at38l- In support of this motion, Plaintiffs filed
several declarations and numereusibits, including: (1) a noticef rescission serity Plaintiffs

dated July 7, 2009; (2) a letter from AHMSjeaeting this attempt to rescind dated August 3,

2009; (3) a second lettelofn AHMSI dated February 2, 2010;) @ Truth-in-Lending disclosure

statement apparently signed by Mr. McGintgyNovember 9, 2006; (5) a Uniform Residentig
Loan Application apparentlsigned by Mr. McGinley on Noweber 9, 2006; (6) an unsigned
Uniform Residential Loan Application appargmdated November 14, 2006; (7) a good faith
estimate apparently signed by Mr. McGinlay November 9, 2006; (8) a HUD-1A settlement
statement indicating a settlemelatte of November 21, 2006; and éh attachment to a letter
dated August 14, 2009 from AHMSI to Plaintiffgiunsel entitled “Notice of Right to Cancel”
apparently signed by both Plafifdsion November 21, 2006. Dkt. 3-2.

On July 1, 2010, Plaintiffs filed an amenldeomplaint, naming as Defendants AHMSI,
American Broker Conduit, Apex Mortgage Sewsji Fidelity National Financial, Mortgage
Electronic Registration Systems, Inc., and Die¥Hl. Dkt. 3-2 at 51. In their amended
complaint, Plaintiffs allege seven causesction with regard to Defendant AHMSI: (1)
violations under the Truth in Lending AGILA), 15 U.S.C. § 1635, allowing rescission and

monetary damages; (2) violations of the Resthte Settlement Procedures Act (RESPA), 12
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U.S.C. § 260%t se( (3) violations of the Unfair Bainess Practices Act, R.C.W. 1986se(
(4) breaches of fiduciary dutie) fraud; (6) intentional inflicon of emotional distress; and (7))
unjust enrichment. Dkt 3-2 at 57-62. Pldistserved Defendant AHMSI with the amended
complaint on July 1, 2010. Dkt 3-2 at 69.

On July 16, 2010, Defendant AHMSI removed tase to federal court. Dkt. 1. On

—

August 19, 2010, Defendant AHMSI filed this motiondiemiss pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure. Dkt. 11. f@elant AHMSI argues th&tlaintiffs’ complaint
fails to assert any riglaf relief as to AHMSI.Id. Defendant AHMSI argues, in summary, that
Plaintiffs either do notssert sufficient facts to support anytbéir claims or that the causes of

action asserted do not give Pldifstiany legally cognizable claimdd. On September 29, 2010,

Plaintiffs filed a response in opposition. Dkt. 13. On October 1, 2010, Defendants filed a feply.

Dkt. 14.
1. DISCUSSION
Federal Rule of Civil Procedure 8(a)(2) pides that a pleading must contain a “short
and plain statement of the claim showing thatpleader is entitled to relief.” Under Fed. R.

Civ. P. 12(b)(6), a complaint may be dismissed‘failure to state a claim upon which relief can
be granted.” Dismissal of a complaint maybased on either the ladk a cognizable legal
theory or the absence of sufficient faalieged under a cograble legal theoryBalistreri v.
Pacifica Police Departmenf01 F.2d 696, 699 (9th Cir. 1990). While a complaint attacked py a
Rule 12(b)(6) motion to dismiss does not needildetdactual allegations, a plaintiff's obligation
to provide the grounds of his ettgiment to relief requires motkan labels and conclusions, and
a formulaic recitation of the elemermiba cause of action will not ddell Atlantic Corp. v.

Twombly 550 U.S. 544, 555 (2007in{ernal citations omitted
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Accordingly, “[tJo survive a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as trtee;state a claim to relief that is plausible on its facéShcroft
v. Igbal129 S.Ct. 1937, 1949 (2009)t(ng Twombly at 570). A claim has “facial plausibility”
when the party seeking relief “pleads factual cottieat allows the court to draw the reasonal
inference that the defendantiable for the misconduct allegedId. First, “a court considering
a motion to dismiss can choose to begin by if@ngy pleadings that, because they are no mg
than conclusions, are not entitledthe assumption of truth.ld., at 1950. Secondly, “[w]hen
there are well-pleaded factuadlegations, a court should asselitheir veracity and then
determine whether they plausibly giveeito an entitlement to reliefld. “In sum, for a
complaint to survive a motion to dismiss, tl@n-conclusory ‘factual edgent,” and reasonable
inferences from that content, must be playsshlggestive of a claim &tling the plaintiff to
relief.” Moss v. U.S. Secret Servié@2 F.3d 962, 969 (9th Cir. 2009).

If a claim is based on a proper legal theoryfail$ to allege sufficient facts, the plaintif
should be afforded the opportunity to amend the complaint before disnissakton v.
Roberts 717 F.2d 1295, 1300 (9th Cir. 1983). If the wlas not based on a proper legal theory
the claim should be dismissefttl. “Dismissal without leave to amend is improper unless it ig
clear, upon de novo review, théie complaint could not b&aved by any amendmenkloss v.
U.S. Secret Servicb72 F.3d 962, 972 (9th Cir. 2009).

The Court generally “may not consider angterial beyond the pleadings” in ruling on
motion to dismissLee v. City of Los Angele®50 F.3d 668, 688 (9th Cir. 2002). However,
where documents are not physically attacheddatimplaint, they may be considered if the

LT}

documents’ “authenticity...is not contested” and “the plaintiff's complaint necessarily relieg

them. Brach v. Tunne)l14 F.3d 449, 453 (9th Cir. 1994) (quotiRgrrino v. FHP, Inc, 146
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F.3d 699, 705-06 (9th Cir. 1998)). In considematof this motion, the Court has considered

some of the documents filed by Plaintiffs in staburt in support of #ir motion for a temporary

restraining order. Dkt. 3-2. The fact that gné®cuments were relied upon by Plaintiffs in state

court shows their belief in the authenticitytbé documents. Furthermore, Plaintiffs’ amende
complaint makes repeated references to andseaady relies on severaf the documents filed
in state court as the factual basis for the claims in this &eeDkt. 3-2, at 55-57, 59, 60, and
62.

A. TILA Rescission Claim

Plaintiffs claim they are entitled to seek riesmn of their mortgage because they did 1
receive “proper or adequate notice of their rightescind that was toe provided by defendants
(or their assignors) or delivery of all ieaal disclosures.” Dkt. 3-2, at 58.

In their motion to dismiss, AHMSI contentigat Plaintiffs’ resission claim should be
dismissed because Plaintiffs’ do not allege “theilitslio return the loarproceeds they receive
and from which they benefited at the time thitneence loan was consummated.” Dkt. 11, at §
Without alleging this ability t@eturn the loan proceeds, according to AHMSI, Plaintiffs have
failed to plead an “essential element” of a reseissiaim under TILA. Dkt. 11, at 6. Plaintiffg
respond by arguing that the requirement to plead tept ability to tendehe loan proceeds is
within the court’s discretin. Dkt. 13, at 13. Plaintiffs also contend that if such a showing is
required, Plaintiffs should be afforded discové&rithe various loan documents to determine |
remaining obligation due” and an opportunitystdomit evidence of their ability to repay the
remaining obligation.ld.

The question is whether Plaintiffs’ resc@siclaim should be dismissed at the pleading

stage when the complaint does not contain fag@arding the ability of Plaintiffs to repay the
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loan proceeds. Although the Ninth Circuit has not addressed thesdssatly, it has held that &
court may require a borrowseeking rescission of a morggatransaction under TILA to
demonstrate the ability to tender the loan proceéasiamoto v. Bank of New Yp829 F.3d
1167, 1168 (9th Cir. 2003) (holding that it is viitla district court’s “discretion to condition
rescission on tender by the borrovweé the property he had recedséom the lender.”) (internal
guotation marks and citation omitted).

District courts within the circuit hee adopted varying interpretationsXdmamoto A
number of them have extendédmamotdo hold that a claim for rescission under TILA is
subject to dismissal at the pleading stage if threolger fails to allege present ability to tender
the loan proceedsSee, e.g., Del Valle v. Mortg. Bank of CalD09 WL 3786061, at *8
(E.D.Cal. Nov.10, 2009)NG Bank v. Korn2009 WL 1455488, at *1 (W.D.Wash., May 22,
2009);Garza v. American Home Mort2009 WL 188604, at *5 (E.D.Cal. Jan.27, 2009)
(granting motion to dismiss TILA rescission claimlight of complaint’s failure to allege ability
to tender, since “[r]lescission @& empty remedy without [plaiff]'s ability to pay back what
she has received”).

Others courts have held, hovegythat failure to plead ability to tender affirmatively is
not fatal to a TILA rescission clairiee, e.g., Singh v. Wash. Mut. Ba&2009 WL 2588885, at
*4 (N.D.Cal. Aug.19, 2009) (“Notablyyamamotaloes not hold that a claim for rescission
cannot survive a motion to dismiss until the rightescind is adjudicated in the plaintiff's
favor.”); ING Bank v. Ahn2009 WL 2083965, at *2 (N.D.Cal. July 13, 2009) (noting that
“Yamamotalid not hold that a district court must, asiatter of law, dismiss a case if the abili
to tender is not pleaded. Rathalt,of these cases indicate that it is within the trial court's

discretion to choose to dismiss where the court concludeththpairty seeking rescission is
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incapable of performance.Belayo v. Home Capital Funding009 WL 1459419, at *7
(S.D.Cal. May 22, 2009) (rejecting argument that, utvdemamotpclaim for rescission was
subject to dismissal where plaintiff “failed adfer tender in the complaint of the funds she
borrowed”).

The latter cases are persuasive because fpaato be more consistent with the liber
pleading standard of Fed.R.Civ.P. 8. At themsdime, however, the Court agrees with the
reasoning of the first line of cases that “it wasthetintent of Congregs reduce the mortgage
company to an unsecured creditddgl Valle 2009 WL 3786061 at * 8, artat “[r]escission is
an empty remedy without [plaintiff]’'s altty to pay back what she has receive@drza 2009
WL 188604 at *5.

The Court will exercise theiscretion conferred upon it Bjamamoto Accordingly,
Plaintiffs’ TILA rescission claim should be disssed with leave to amend, affording Plaintiffs
the opportunity to allege eitherelpresent ability to tender thealo proceeds or the expectatior
that they will be able to tender within a reasonable time. At the end of the day, Plaintiffs “
not be entitled to rescission” unless they tarder the principal balance of the lo&8ee
Clemens v. J .P. Morgan Chase Nat. Corporate ServicesNoc09-3365 EMC, 2009 WL
4507742 (N.D.Cal. Dec.1, 2009). It makes little sédndet Plaintiffs’ rescission claim proceed
absent some indication that the claim will sohply be dismissed at the summary judgment
stage after needless depbetiof the parties’ and th@ourt’s resources.

B. TILA Monetary Damages Claim

al

ill

Plaintiffs claim they are entitled to mongtalamages on account of Defendants’ alleged

TILA violations, “including but not limited to immper or inadequate notices to the Plaintiffs

with respect to the terms and conditions of thelo&a Dkt. 3-2, at 59. Plaintiffs allege severa
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facts that they argue supporéethclaim for damages under TILAL) that Plaintiffs desired a
fixed rate loan with no prepayment penalty teceived a “Negative Amortization Adjustable
Rate mortgage” that has a pre-payment periBlky. 3-2, at 55); (2) tat Plaintiffs did not
receive the proper disclosures as required by TIdA;(and (3) that the loan application
submitted by Defendant Apex Mortgage for approval was falsified and not the same loan
application that Plaintiffs signeah November 6, 2006. (Dkt. 3-2, at 56).

In its motion to dismiss, AHMSI contentizat any claim for damages under TILA is
time-barred because Plaintiffs’ claim was brouginiside the one-year limitations period set
forth in 15 U.S.C. § 1640(e). DKt1, at 6-7. In response, Plaif# argue that the doctrine of
equitable tolling should suspend the TILA stataf limitations because they had “no reasona
opportunity to discover Defendanfgilure to make required digsures” as a result of the
Defendants’ alleged misrepresentations. Dktat31. Plaintiffs argue they were unable to
discover these alleged misrepmasegions until the initiation oDefendants’ foreclosure action
due to “their lack of knowledge andphistication of banking proceduredd. AHMSI replies
that the allegations in the amended complairake clear that Plaintiffs had all the facts
necessary to determine whether a TILA...viaatbccurred at or near the time of loan
consummation.” Dkt. 14, at 6.

“Where equitable tolling may be applicalddea federal claim, the ‘claim accrues ... upq
awareness of the actual injury, not upon awasgieat this injury constitutes a legal wrong.”
Lukovsky v. San Franciscb35 F.3d 1044, 1049 (9th Cir. 2008pquitable tolling “suspend[s]
the limitations period until the borrower discovershad reasonable opportunity to discover th
fraud or nondisclosures that fotime basis of the... actiorKing v. State of Cal.784 F.2d 910,

915 (9th Cir. 1986). Equitable tolling “appliessituations...‘where the complainant has beel
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induced or tricked by his adversary’s miscondutd adlowing the filingdeadline to pass.”
Velazquez v. GMAC Mortg. Cor05 F.Supp.2d 1049, 1061 (C.D.Cal. 2008) (quoting
O'Donnell v. Vencor, Inc465 F.3d 1063, 1068 (9th Cir. 2008)).

Plaintiffs’ complaint fails to support thredissertion that the TILA limitations period
should be tolled. First, documents in the redded in support oPlaintiffs’ motion for a
temporary restraining order (TRO) show that itiffs signed a mortgage application indicatin
that they sought an adjustable rate mortgddge.McGinley signed a Uform Residential Loan
Application on November 6, 2006. DIB-2, at 20. On this same form, in a section labeled
“Amortization Type,” a box labeled “ARMtype): Pay Option” is checkedd. Even if
Plaintiffs did not realizéhat this selection indicated their desio apply for a mortgage with an
adjustable interest rate, the neglection of nearby box labeled “Fixed Rate” contradicts theil
assertion that they representedhte mortgage broker that theystted a loan with a fixed rate.
Id.

Second, Mr. McGinley signed a truth in lémgl disclosure statement on November 6,
2006, which was filed in support of the motion TRO. Dkt. 3-2 at 17. The box indicating
that Plaintiffs would not be required pay a prepayment penalty is uncheckktl. Whether
Plaintiffs’ loan may have contained a pre-paytmmmnalty (contrary to their alleged desires)
could have been determined at or rteartime Mr. McGinley signed this document.

Third, documents filed by Plaintiffs in suppofttheir TRO show that both Plaintiffs
acknowledged on November 21, 2006 the receipiofcopies of the notice of the right to
cancel. Dkt. 3-2, at 34. FourtRlaintiffs have pled no facehowing when they became awarg

of the alleged second falsifiedalio application that apparenthflated Plaintiffs’ income.
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Plaintiffs’ complaint is silent as to whyeii could not have discovered this second loan
application inside themitations period.

Accordingly, Plaintiffs have not pled fadts support an assertion that the statute of
limitations should be tolled. PHdiffs had the “reasonable oppanity to discover the fraud or
nondisclosures that form the basis” of their TIEldims for damages at or near the time of loa
consummationKing, 784 F.2d at 915. Therefore, Plaintiffs claim for damages under TILA
should be dismissed.

C. RESPA Claim

Plaintiffs claim that Defendasiviolated RESPA by not propglisclosing to Plaintiffs

“the specific amount of the Yield Spread Premium to be paid to the broker.” Dkt. 3-2, at 5p.

Plaintiffs allege in their amended complairattthe Good Faith Estimate (GFE) provided by t

broker and lender “did not disclose the Yieldé&gu Premium payable to the broker outside of

closing, which was charged to the Plaintifidadisclosed only at asing on the Final HUD-1
Settlement Statement.” Dkt. 3-2, at 56.

Defendants seek to dismiss this claim byuamg that Plaintiffs’ RESPA claim is time-
barred. Dkt. 11, at 9. Plaintiffs counter bgaing that equitable tolling should apply to the
RESPA statute of limitations because Plaintiffs only discovered thgedIRESPA violations
(“that the YSP was discretely hidden in the inseérate”) following Defadants’ initiation of the
foreclosure action. Dkt. 13, at 11-12.

Under RESPA, the statute of limitations foivate plaintiffs claiming alleged violations
under 12 U.S.C. 88 2607 or 2608 is one year. B2@J.§ 2614. Here, it is undisputed that th
loan in question closed in Nowder 2006 and that the instant lawsuit was filed in October 2

Thus, unless Plaintiffs’ RESPA claims are subjeaquitable tolling, they will be time-barred.
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The doctrine of equitable tolling “focas on excusable delay by the plaintiffghnson v.
Henderson314 F.3d 409, 414 (9th Cir. 2002), and imgaiwhether “a reasonable plaintiff
would ... have known of the existence of @gible claim within the limitations periodSanta
Maria v. Pacific Bel] 202 F.3d 1170, 1178 (9th Cir. 2000).

The Ninth Circuit has not decided whethez ttoctrine of equitable tolling may, in
appropriate circumstances, suspend the limitag@n®d of a RESPA claim. However, absen
clear indication to the edrary, equitable tolling should bea@ into every federal statut&ee
Holmberg v. ArmbrechB27 U.S. 392, 396-97 (1948ge also Lawyers Title Ins. Corporation
Dearborn Title Corp 118 F.3d 1157, 1166-67 (7th Cir.199@dlding that RESPA actions are
subject to equitable tolling because only ie threst circumstances are limitations statutes
considered jurisdictional) (citinging, 784 F.2d at 914-15hut see Hardin v. City Title &
Escrow Co, 797 F.2d 1037, 1040-41 (D.C.Cir.1986) (hoglthat RESPA actions are not
subject to equitable tolling because the seatdtimitation, found in the same section that
confers jurisdiction on the fedeémourts, is jurisdictional).

Additionally, determining whether the doctinf equitable tolling should apply to
RESPA claims is aided with a comparisorited RESPA statute of limitations, 12 U.S.C. §
2614, and the TILA statute of limitations, 15 U.S§C1640(e). The Ninth Circuit has held thaj
despite its jurisdictional ton@]LA violations are subject to equitable tolling because “an
inflexible rule that bars suit one year after canmation is inconsistent with legislative intent.
King, 784 F.2d at 914. In light ¢fing’s interpretation of a nearigentical statute, it appears
that “equitable tolling may, in appropriate circstiances, suspend the limitations period until {

borrower discovers or has reasonable opportunitisttover the fraud arondisclosures” that
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form the basis of a plaintiff's RESPA actiold. at 915;see als®laylock v. First American
Title Ins. Co, 504 F.Supp.2d 1091, 1108 (W.D.Wash., 2007).
Here, Plaintiffs claim that the alleged YSRajable to the broker asitle of closing” was

not included in the Good Faith Estimate (GpE)vided to Plaintiffs but “was charged to

[Plaintiffs] and disclosed only @alosing on the Final HUD-1 Settlement Statement.” Dkt. 3-2

56. These claims are supported by an abseingdine indicating a YSP on the Good Faith
Estimate allegedly signed by Mr. McGinley Niovember 9, 2006 (Dkt. 3-2, at 27) and by the
inclusion of a line entitled “Yield Spredtemium to APEX MORTG&E SERVICES” in the
“Settlement Charges” column of the HUD-1 Settént Statement (Dkt. 3-2, at 29). What is
missing, however, is a number or percentagacaat to the YSP line dicating the amount of
any alleged YSPId. This non-disclosure and the sufpsent effects of applying the alleged
YSP form the basis of Plaiffs’ RESPA claim.

Whether or not this alleged nalisclosure is a violation ®RESPA is not currently the
issue. What is at issue, howevisrwhether Plaintiffs were abte discover or had a reasonabls
opportunity to discover the non-disclosure thatthllege occurred. Plaintiffs’ complaint mak
clear that Plaintiffs had the reasonable oppotyuoi compare the GFE to the HUD-1 at or ned
the time of closing in order to determine (1ai¥ SP was disclosed prior to the receipt of the
HUD-1 and (2) if an amount of the allege®&® was included on the HUD-1. Plaintiffs have
pled no other facts related to a &FA claim that they allege wenet discoverable at the time ¢
the loan consummation.

While equitable tolling may apply in somgcumstances to suspend the RESPA staty
of limitation, there is nothing in Plaintiffs’ compid to suggest that agpation of this doctrine

is presently appropriate, particujawhen the filing of this late claim is due to the Plaintiffs’
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“failure to exercise due diligence in preserving [their] legal right&hman v. United States
154 F.3d 1010, 1016 (9th Cir. 1998) (quotBcholar v. Pacific Bell963 F.2d 264, 267-68 (9th
Cir.1992)).

Accordingly, because Plaintiffs have not ptdficient factual matter to state a claim tq
relief that is plausible oits face, Plaintiffs’ RESPA claim should be dismissed.

D. Claims under Washington'sogisumer Protection Act

Plaintiffs claim that Defendants committedmerous unfair practices and are therefory
entitled to relief under th&/ashington Consumer Protection Act (“CPA”) (RCW 1986eq.
Dkt. 3-2, at 60-61. The factual basis of PldiatiCPA claim is identical to that supporting
Plaintiffs’ TILA and RESPA claimsld. Additionally, Plaintiffs clam that various violations of
TILA and RESPA form the Isas of a CPA violationd.

AHMSI requests that this claim be dissed because (1) AHMSI had no connection v
the loan until sometime after it was originatadl (2) “assignee liability” does not apply to
claims asserted under the Consumer Proteétadn Dkt. 11, at 9-10Dkt. 14, at 11-12.
Plaintiffs respond by arguing thaHMSI “stepped into the shoesf the lender and assumed t
rights and liabilities associat@dth the origination of the loanpon assignment of the loan to
AHMSI. Dkt. 13, at 15-16.

Washington’s Consumer Protection Act ¢esaa private cause attion. “Any person
who is injured in his or her businessproperty by a violatiomf RCW 19.86.020 (‘unfair
methods of competition and unfair or deceptive acfsractices in the conduct of any trade or
commerce’)...may bring a civil action.” R&Z 19.86.090. The elements of a private CPA
violation are (1) an unfair or deceptive acpaactice; (2) occurring in trade or commerce; (3)

that impacts the public intere$#) and causes injury to the piéff in his or her business or
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property; and (5) such injury is causdilyked to the unfair or deceptive actangman Ridge
Training Stables, Ino/. Safeco Title Ins. Col105 Wn.2d 778, 780 (1986).

Under TILA, an assignee is liable for certatts or omissions of ¢horiginal creditor.
Seel5 U.S.C. § 1641(e) (stating that assignee may be liable fookdtions that appear on the
face of the loan documents). That doesmeéan that an assignee liable under TILA is
automatically liable under the CPA. When amptifi claims the defendant violated both the
TILA and the CPA, violations of the TILAay evidence the CPA element of an unfair or
deceptive act or practic&ee, for example, Anderson v. Wells Fargo Home,.MR59
F.Supp.2d 1143, 1147-48 (W.D.Wash.2003).

Plaintiffs, however, have provided no auibofor the proposition that an assignee is
liable under the CPA for possible violations committed by the loan originator and not the
assignee SeeDkt. 13. InSchmidt v. Cornerstone Investments,, @5 Wn.2d 148, 165 (1990
the Washington Supreme Court upheld the disrhefgaie plaintiffs’ CPA claims against an
attorney/escrow agent because plaintiffs failed to provide sufficient evidente thas
involvedin the marketing or soliciting of plaintiffdd. (emphasis added). Likewise, in this ca
Plaintiffs have failed to allegihat AHMSI was involved in #amarketing or solicitation of
Plaintiffs for the original loan transactiorittv Defendant broker Agx or Defendant lender
American Broker Conduit. In fact, Plaintifidlege in their complaint that AHMSI became
involved in the loan only sometime after tharlowvas closed. Dk8-2, at 54. Therefore,
Plaintiffs have failed to state a claim for relagfainst AHSMI that is plausible on its face.
Accordingly, the Court should dismiBaintiffs’ CPA claims against AHMSI.

E. Washington Common Law Claims
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Plaintiffs assert several claims under Wagton common law, including (1) breach of
fiduciary duty, (2) fraud, (3)ntentional infliction of emtional distress, and (4) unjust
enrichment. Dkt. 3-2, at 61-62. AHMSI seakismissal of these claims. Dkt. 11.

Breach of fiduciary duty Although Plaintiffs’ complaintioes not specifically name
AHMSI as breaching a fiduciary duty that it owedPlaintiffs, it does allege that “Defendant
Lender’s actions...[were] a breach of Defendant Lendatigiary duty to Plaintiffs.” Dkt. 3-2,
at 61. Plaintiffs define “Defend&Lender” in their complaint aacluding AHMSI. Dkt. 3-2, at
52.

Breach of a fiduciary duty imposes liability in tofiedvest Agrinomics VI v. Tedman
Properties V49 Wn.App. 605, 607 (1987). In order to prévRlaintiffs “must establish: (1) thg
existence of a duty [owed to them]; (2) a breacthat duty; (3) a resulting injury; and (4) that
the claimed breach was the proximate cause of the injitgrisen v. Friend118 Wn.2d 476,
479 (1992). Whether a legal dutyigs is a question of lawd.

“The general rule in Washington is thdeader is not a fiducigrof its borrower; a
special relationship must develop between a lender and a borrower before a fiduciary duty
exists.” Miller v. U.S. Bank of Washington, N,.X2 Wn.App. 416, 426 (1994) (citations
omitted). “A quasi-fiduciary relationship mayistf, however,] where the lender has superior
knowledge and information, the borrower laskieh knowledge or business experience, the
borrower relies on the lender's advice, arallémder knew the borrower was relying on the
advice.” Id. at 427.

Neither party has addressed the possittiat a quasi-fiduciaryelationship exists
between AHMSI and Plaintiffs. Neverthelebscause the complaint dorot allege, and the

record does not contain any evidence, that pthnmetceived and relied on advice or informatior
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from AHMSI when Plaintiffs entered into the mgage at issue, Plaintiffs have not alleged
sufficient facts to establish thatfiduciary or quasi-fiduciary dutexists. This claim should be
dismissed.

Fraud. Plaintiffs claim that thactions of “Defendant Lendeconstituted fraud. Dkt. 3-
2, at 62. AHMSI argues that there are no allegatmasnst it to support éhclaim. Dkt. 11, at
11.

Under Washington law, a claim for frabds the following nine elements: “(1)
representation of an existing fa(@) materiality; (3)alsity; (4) the speakts knowledge of its
falsity; (5) intent of the speakémnat it should be acted upon the plaintiff; (6) plaintiff's
ignorance of its falsity; (7) plaintiff's reliance on the truth of the representation; (8) plaintiff’
right to rely upon it; and (9) damas suffered by the plaintiff.Stiley v. Block130 Wn.2d 486
(1996).

To survive a motion to dismiss for failut@ state a claim under Rule 12(b)(6), a
complaint must plead allegations of fraud withtjgallarity. Fed.R.Civ.P9(b). The complaint
must include “an account of the ‘time, place, and specific content of the false representati
well as the identities of the parties to the misrepresentatiddwattz v. KPMG LLP476 F.3d
756, 764 (9th Cir. 2007) (quotirigdwards v. Marin Park, In¢c356 F.3d 1058, 1066 (9th Cir.
2004)). Moreover, “Rule 9(b) does not allowa@nplaint to merely lump multiple defendants
together but requires plaintifte differentiate their allegatices when suing more than one
defendant and inform each defendant seplgrafehe allegationsurrounding his alleged
participation in the fraud.ld. at 764-65 (internal quation and edits omitted). Thus, where, a

here, a fraud suit involves multiple defendants, “a plaintiff must, at a minimum, identify the
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of each defendant in the alleged fraudulent scherae.at 765 (internal quotation and edits
omitted).

Here, Plaintiffs have not pled their allegasoof fraud with the padularity necessary to
satisfy Rule 9(b). Plaintiffaimped together AHMSI and Bendant American Broker Conduit
when it defined AHMSI as part of “Defendant Lender.” Dkt. 3-2, atBlintiffs’ fraud claim
does not identify any specifics as to AHMSI intpaular, contrary to ta requirements of Rule
9(b). However, the Court does nthat Plaintiffs originally filedhis complaint in state court.
Dkt. 3-2, at 51. Accordingly, this claim should tiemissed without prejucke and with leave to
amend.

Intentional Inflictionof Emotional Distress In their complaint, Plaintiffs allege a claim
for intentional infliction of emotional distresssalknown as outrage. DR:2, at 62. Plaintiffs
do not establish the specific contours of th&mal although it is cleahat the claim rests
generally on alleged non-disclosugessociated with the refinandbe terms of the loan, and th
subsequent non-judicial feclosure proceedingsd.

“The tort of outrage reques the proof of three elements: (1) extreme and outrageoug
conduct, (2) intentional or reldss infliction of emtional distress, and J&ctual result to
plaintiff of severe emotional distressKloepfel v. Bokgr149 Wn.2d 192, 195 (2003). “The
guestion of whether certain condigsufficiently outrageous is orthrily for the jury, but it is
initially for the court to determine if reasdala minds could differ on whether the conduct wa
sufficiently extreme to result in liability Dicomes v. Statel 13 Wn.2d 612, 630 (198%ee

Robel v. Roundup Corpl48 Wn.2d 35 (2002). “The firsteghent requires proof that the

conduct was ‘so outrageous in character, anek@me in degree, as to go beyond all possible
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bounds of decency, and to be regarded as atrecand utterly intolerable in a civilized
community.” Robe] 148 Wn.2d at 51 (quotingicomes 113 Wn.2d at 630).

Here, Plaintiffs have not pled factwlegations regarding whether AHMSI's conduct
was so extreme as to satisfy the first elemetit@f claim, nor have they pled that any condu
actually caused them sevemotional distressCf. Vawter v. Quality Loan Service Corp. of
Washington707 F.Supp.2d 1115, 1128 (W.D.Wash. 20B@)] v. Fed. Deposit Ins. Corp
2010 WL 113995, at *2 (W.D.Wash. Jan. 7, 2010). Ef/&mMSI “stepped in to the shoes” of
the originators of the loan,aloriginators’ alleged conduct, while arguably problematic or
troubling, does not involve physical threats, el abuse, or other personal indignities aim
at Plaintiffs. Therefore, becauB&intiffs have failed to pleagufficient facts, the Court should
dismiss this claim.

Additionally, any opportunity to amend thisach would be futile. Even if Plaintiffs

could plead additional facts,e would be unable to overcome an application of the econonji

loss rule, which bars recovery for alleged breafctort duties “where a contractual relationshij
exists and the losses are economic in natuddejandre v. Bull 159 Wn.2d 674, 683 (2007).
Courts have applied the economic loss rule tobitnage claims arising in circumstances simi
to this case Pfau v. Washington Mut., In2009 WL 484448, at *12 (E.D.Wash. Feb. 24, 200
Vawter, 707 F.Supp.2d at 1129.

Unjust Enrichment Plaintiffs’ claim that “Defendant Lender” was unjustly enriched
when Plaintiffs paid “Defendamtender” an interest ta “higher than they should have paid” a
a result of an allegedly “hidden” yield sprga@mium. Dkt. 3-2, 2. AHMSI requests that

any claim of unjust enrichment agadiitsbe dismissed. Dkt. 11, at 12.
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Under Washington law, unjust enrichment@nposed of three elements: “(1) the
defendant receives a benefit, (B¢ received benefit is at the plaintiff's expense, and (3) the
circumstances make it unjust for the defendametain the benefit without paymen¥.dung v.
Young 164 Wn.2d 477, 484-485 (2008).

Here, Plaintiffs have alleged sufficient faftis a claim of unjust enrichment. Plaintiffs
allege that AMHSI, jointly or severally withefendant American Broker Conduit, received a
benefit at the expense of Plaintiffs when Riifis were charged a nagpecified yield spread
premium. The fairness of theteation of this benefit cannbe determined without further
development of the record. Accordingly, dismisgaPlaintiffs’ unjust enrichment claim is not
appropriate at this time.

Therefore, it is hereb@RDERED that Defendants’ motion to dismiss (Dkt. 11) is
GRANTED IN PART AND DENIED IN PART as follows:

(1) Plaintiffs’ claims for damages under TILA and RESPARI&M | SSED;

(2) Plaintiffs’ claims under the Washirgt Consumer Protection Act and the
Washington common law claims of a breach of fiduciary duty and intentional
infliction of emotional distress a2l SM|1SSED;

(3) Plaintiffs are afforded the opportunity AV END their complaint, if they so choose
not later than October 29, 2010, to incldidets regarding the flowing: (1) subject
to Fed.R.Civ.P. 11(b) requirements, theiliapbto tender the proceeds of the loan il
support of their claim for rescission undeLA; and (2) per Fed.R.Civ.P. 9(b), the
particular circumstances of their fraud claim against AHMSI,

(4) Plaintiffs’ claim of unjust enrichment may proceed.
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The Clerk is directed to send uncertified com&this Order to all counsel of record an

to any party appearingo seat said party’sast known address.
DATED this 15th day of October, 2010.

f ot

ROBERT J. BRYAN
United States District Judge
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