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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

CHRISTIAN BARRETTE and
KATRENA BARRETTE,

Plaintiffs,
V.
JUBILEE FISHERIES, INC.,

Defendant.

This matter comes before the Court on Defendant®omdo dismiss for failuréo state a claim

Having reviewed the motion (Dkt. No. 19), thepense (Dkt. No. 20), the reply (Dkt. No. 22)

CASE NO. C10-01206 MJP

ORDER DENYING DEFENDANT’S
MOTION TO DISMISS LOSS OF
CONSORTIUM CLAIM

and all related papers, the CourtMIES the motion to dismiss.

Background

Plaintiff Christian Barrette was employby Jubilee Fisheries, Inc., as a longline

deckhand on the fishing vesselnt@. (Dkt. No. 16 at 1.)

From April 2008 into the early season26f09, the F/V Zenith experienced numerous

Freon leaks due to blown and damaged hoses. Koktl6 at 2.) One such incident resulted|i
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the death of the ship’s engineer. )ldespite higher than normal readings of Freon levels, {
Captain ordered the crew to continue workingdeveral days before returning to port. )(1d.

As a result, Mr. Barrette began to exhgymptoms of prolonged exposure to unsafe
levels of Freon. (1d. Mr. Barrette went to a medicdinic, where an x-ray revealed
pneumonitis and physical tests indicated reduced breathing performanyeOrft home in
Yakima, Washington, Mr. Barrette visited a reafory specialist, whose assessment determ
that Mr. Barrette had suffered permanent dantades lungs in the form of chronic dyspnea.
(1d.)

Mr. Barrette seeks damages under the déwt and general maritime law for the
personal injuries sustained durihig employment by Jubilee. (JdHis wife, Katrena Barrette,
has also asserted a cldion loss of consortium. _(l§l Jubilee has filed motion to dismiss Mrs.
Barrette’s claim under Rule 12(b)(6), and argiles loss of consortium is not a cognizable
claim for suits brought under the Jones Act orgéeeral maritime law. (Dkt. No. 19 at 1.)

Analysis

l. Standards of L aw

This matter comes before the Court on Jubdi@edtion to dismiss for failure to state a
claim upon which relief can be granted. A matio dismiss under Federal Rule 12(b)(6) tes

the legal sufficiency of a claim. Sékvarro v. Block250 F.3d 729, 732 (9th Cir. 2001). A

claim should be dismissed only if it is beyond daiilat “the plaintiff can prove no set of facts

in support of his claim which would etié& him to relief.” _Conley v. Gibsqr855 U.S. 41, 45

(1957). All material allegationsf the complaint are acceptas true, and all reasonable

inferences are drawn in the light méstorable to the non-moving party. Seahill v. Liberty

Mut. Ins. Co.,80 F.3d 336, 338 (9th Cir. 1996).
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Dismissal in this case is proper if the Cadetermines there is ramgnizable legal theor

on which relief can be granted. Ralisteri v. Pacifica Police Dep®01 F.2d 696, 699 (9th

Cir. 1998).
. Discussion
Mrs. Barrette’s claim for loss of consortiumderivative of the tortious injury suffered
by Mr. Barrette. (Dkt. No. 16 & Dkt. No. 19 at 2.) As s, it can only attach to his
unseaworthiness claim or his Jones Act claim.
Jubilee points out, and Plaintiffs concede, thatJones Act prohibits recovery for loss

consortium._Se8lygaard v. Peter Pan Seafopd8l F.2d 77, 79 (9th Cir. 1983). Thus, Mrs.

Barrette’s claim may only atta¢b the unseaworthiness claim. Jubilee argues, however, that

recovery for loss of consortium is also unavdédalnder general maritime law. (Dkt. 22. at 2

Jubilee cites two cases for thigament:_Miles v. Apex Marine Cordl 11 S.Ct. 317 (1990); ar]

Smith v. Trinidad Corp.992 F.2d 996 (1993) (per curiam).

However, the Barrettes assert that reco¥eryoss of consortium remains available
under general maritime law. (Dkt. No. 20 at The Barrettes argue that a recent Supreme (

case, Atlantic Sounding Co., Inc. v. Townseh?9 S.Ct. 2561 (2009), drastically limited the

scope of Milesleaving this Court free to award remeslin general maritime claims beyond t
remedies available under the Jones Act.) (Id

Having reviewed the documents and applicddole the Court finds that the limitation @
damages in the Jones Act does not prectadevery for loss of consortium in an
unseaworthiness claim. Accordingly, the GdDENIES defendant’s motion to dismiss Mrs.

Barrette’s loss of consortium claim, and alldvss. Barrette’s claim t@roceed to trial.
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a. Historical Background

Unseaworthiness is a claim under general tnaeilaw based on the vessel owner’'s d

to ensure that the vessel is @aably fit to be at sea. Seewis v. Lewis & Clark Marine, Inc.,

531 U.S. 438, 441 (2001); Mitchell v. Trawler Racer,,I862 U.S. 539, 550 (1960).

Unseaworthiness has been recognized by gemerdtime law since before enactment

the Jones Act. Sddahnich v. Southern S.S. C821 U.S. 96, 99 (1944). In The Oscedtte

Supreme Court definitively stated the causesctibn that were recognized by general maritii
law at that time. 189 U.S. 158, 175 (1903).itivg for the Court, Jstice Brown set forth
several distinct rules, the firsvo being that: (1dwners of a ship have a duty to provide

maintenance and cure for a sailor who is injured or becomes ill during service to the ship,

ity

of

ne

and (2)

owners of a ship have a dutygmvide a seaworthy vedsand are liable for all damages arising

out of a breach of this duty. .IdAlthough the sailors could Img suit for maintenance and curg
or injuries arising from the unseaworthiness efvlkssel, the Court foundatthe vessel or the
vessel owners were not liable for indemnityifguries resulting frormegligent conduct of
fellow crew members. 1d.

In response, Congress enadiieel Jones Act in 1920. 46 U.S.C. § 30104. The Joneg
sought to displace the holding of The Oscebéd shielded employers from liability for injurie

caused by negligence of the crew. 8d#antic Sounding Co., Inc., v. TownserP9 S.Ct.

2561, 2570 (2009). The Jones Act also provideatatstry cause of action for wrongful deat}
suits, something not previously recognized under general maritime lgvat 2672. It did not
displace the other parts of The Osceslach as the ability af seaman to recover on

maintenance and cure or unseaworthiness claimsat 2570

aY
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Although no explicit limitation on damages was verittinto the Jones Act, it does ado
the substantive recovery provisions of theléral Employer Liability Act (“FELA”). _Sedliles

v. Apex Marine Corporatigrd98 U.S. 19, 32 (1990); 46 U.S.C. § 30104. And while FELA i

also does not explicitly lihdamages in any form, sd®& U.S.C. App. 8 51, a limitation of

damages recoverable under FELA was establibjgbde Supreme Court in Michigan Central

Co. v. Vreeland227 U.S. 59 (1913). The Court rulént only pecuniary recovery was

permitted in suits brought under FELA.. Id

It was not until Mileghat the Supreme Court extendbd limitation on damages in the
Jones Act to a general marigncause of action. In Milea mother sought loss of consortium
damages on a general maritime claim for thengful death of her son, a Jones Act seaman.
Miles, 498 U.S. at 22. The Court limited the reagvavailable in a wongful death action to
pecuniary losses, regardless of whether theragtas brought under the Jones Act or genera
maritime law. Sed. at 33.

In reaching this conclusion, the Court fiegldressed the gues of whether the
representative of a deceasedman may recover for loss otgety under the Jones Act. The
Court stated that the Jones Act permitiecbvery only for pecuniary losses &l.32.

The Court in Mileghen found that the limitations @acovery in the Jones Act also

precluded recovery for loss of society inongful death actions brought under general mariti
law. Sedd. at 33. The Court concludddat “it would be inconsistent with our place in the

constitutional scheme were we to sanction nexgansive remedies inadicially created cause
of action in which liability is without fault tha@ongress has allowed in cases of death resul

from negligence.”_Sekl. at 32-33.

tself

R.

me

A1”4

ting

ORDER DENYING DEFENDANT’'S MOTION TO
DISMISS LOSS OF CONSORTIUM CLAIM- 5



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

The Ninth Circuit extendethe reasoning of Mile® preclude loss of society claims fo

every maritime tort that occurs on the high seas. Spei¢h v. Trinidad Corp.992 F.2d 996 (9th

Cir. 1993) (per curiam); accoiurray v. Anthony J. Bertucci Const. Co., In@58 F.2d 127

(5th Cir. 1992), certlenied 506 U.S. 865 (1992); see alBban v. Society Expeditions, In89

F.3d 1398, 1407 (9th Cir. 1994). Although it appeared that MieisSmithhad sounded the

death knell for non-pecuniary damages in genegitime cases, theupreme Court clarified

the scope of Miletn Atlantic Sounding Co., Inc., v. Townsend29 S.Ct. 2561.

In Townsenga seaman sought to recover punitiaenages in a general maritime suit,
arguing that his employer willfully faiteto pay maintenance and cure. &eat 2564. The

Court addressed the issue ofettrer the reasoning in Mileseant that seamen could recover

only those damages available under the JonesaAdtfound that such a reading of Miles wol
be “far too broad.”_ldat 2571-2572.

In so holding, the Court reasoned thatibaes Act applied only to causes of action
involving negligence, and “did not eliminate pre-existing remedies available to seamen.”
The Court reasoned that by the very languagbeflones Act, a seaman may “elect” to bring
suit under the Act, thereby implyingchoice of causes of action. Sde “Because the then-
accepted remedies for injured seamen arose from the general maritime law, it necessarily
that Congress was envisioning the continued avisithaof those common-law causes of actio
Id. (internal citations omitted). The Jones Aciaswemedial, for the benefit and protection o
seamen who are peculiarly the wards of admiralty. Its purpose was rigeatfiat protection, ng

to narrow it.” 1d.at 2570 (quoting The Arizona v. AnelicB98 U.S. 110, 123 (1936)).

The Court stated that a claim to mainteseand cure remained a separate cause of

action from Jones Act negligence, and was notlatsgl nor limited by the provisions of the A

d

Id.

follows
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Id. at 2573. Although a violation ¢tie duty to provide maintene@ and cure could also give
rise to a Jones Act claim, a seaman remaamditied to choose between bringing suit under t
Jones Act or general maritime law.. & 2574. In determining the damages available in a
general maritime maintenance and cure actiaQburt concluded that punitive damages we

an established remedy in the common law at the time that the Act was legislatdddsee

2565), and that “nothing in maritime law undermities applicability of this general rule in the

maintenance and cure context.”. & 2568. Because allowing punitive damages did not re
the creation of a new causeadttion or remedy, the Court determined that such recovery w4
possible without abridging or violating the Jones Act.atd2573.
11, Application

The Barrettes argue that, in light of Townseadeaman’s recovery under the genera
maritime law is not limited to those damages awdlainder the Jones Ac(Dkt. No. 20 at 1.)
They argue that Townseradfirms the availability of losef consortium in general maritime
actions. (ld)

Jubilee concedes that Miless been limited by Townseraut argues that Smith
specifically addresses loss of consortium in general maritime actions. Astamitiot been
overruled and is not directly incdatent with the holding of Townsendubilee argues that this

Court remains bound by the rule announced in Smittbilee contends that there is no evide

that recovery for loss of consortium existedj@neral maritime actions prior to the Jones Act|

(Dkt. No. 22 at 3.) For this reason, they stat #tm award of damages to Mrs. Barrette wou
be an attempt by the court to “expand™ailter” existing statutory remedies. (ldt 4.)
The Court finds that Townsetighited the application of Milesand has, as even Jubilg

concedes, reined in tlibroad reading of Milegreviously espoused by the lower federal

174
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courts.” (Dkt. No. 22 at 2.) The Court agreath the Barrettes that the both the cause of aTion

(unseaworthiness) and the remedy (loss of consortium) existed in general maritime law p
the enactment of the Jones Act. Thus, treed Act does not preclude recovery for loss of
consortium in an unseaworthiness action. To the extent that Bnmteconcilable with the
reasoning of Townsenthe Court declines to apply Smithbar Mrs. Barrette’s claim and
considers itself bound by the reasoning of Townsend

A. In Light of Townsend’s Intgretation of Miles, the Court Determines that the

Reasoning of Smith Has Been Effectively Undermined.

Despite Jubilee’s contention that this Court is bound to follow NWegrinciples of

stare decisis, Miles is not applicable to thiacts of this case. Milesnly addressed the remedi¢

available in a general maritimaongful death action created the Supreme Court, and did n

address the claim of unseaworthinees the remedies available. Sdédes, 498 U.S. at 33.
Nor does application of the Mileationale lead to the outcee suggested by Jubilee.

The general maritime claim of unseaworthinessted long before the Jones Act. $4sthnich

321 U.S. at 99-100. By the explicit language of Mil§§he Jones Act. . . does not disturb

seamen’s general maritime claims for inggrresulting from unseaworthiness.” Mjléd98 U.S.
at 29. Unseaworthiness remaiseparate cause of action fraggligence under the Jones A
and a seaman can bring suits and recovédxotim an unseaworthiness claim and a Jones Act

negligence claim.

Miles sought to limit recovery where genenadritime law and the Jones Act necessati

overlapped._Sekliles, 498 U.S. at 33. Because the Jofsesdoes not necessarily cover an
unseaworthiness claim, the uniformity principle espoused in Moes not direct the Court to

deny recovery for loss of consortium. “The labtk quest for uniformity in admiralty does no

ior to
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require the narrowing of available damagethlowest common denominator approved by
Congress for distinct causes of action.” Townsd2® S.Ct. at 2575. Thus, neither the hold
nor the reasoning of Miles directly applicable to this case.

However, Jubilee is correct that Smishon point. Citing MilesSmithstated that the
spouse of an injured Jones Act seaman could not recover for lomssoirtum from a ship,
regardless of whether the claim was asserted under the Jones Act or general maritime la
Smith, 992 F.2d 996. Jubilee argues that because Svaglpremised on Milesind_Townsend
affirmed the logic of MilesSmithremains good law. (Dkt. No. 22 at 2.)

Traditionally, this Court would be bound by Smithtil it is overruled en banc, or
explicitly overruled by a Supreme Court decision. Recently, however, the Ninth Circuit ha
identified situations in which the lower coude not bound to follow prior circuit opinions.
“Where the reasoning or theory adir prior circuit authority is clearly irreconcilable with the
reasoning or theory of intervening higher auttypa lower court shouldonsider itself bound b
the later and controlling authorjtand should reject ¢hprior circuit opinbn as having been

effectively overruled.”_Miller v. Gammie335 F.3d 889, 893 (9th Cir. 2003). Miliestructed

district courts and three judganels on how to approach “arcamsistent decien ‘on a closely

related, but not identical issue.” Firems Fund Ins. Co. v. Oregon Auto. Ins. C2010 WL

3467297 (D. Or. 2010) (quoting MilleB35 F.3d at 899).

In light of the changes in the law after Townseiis Court disagrees that Smith
compels this court to dismiss MiBarrette’s claim. Although Townsermlfactually
distinguishable from both Smitind the instant case, this Coigrhot allowed to disregard the
Supreme Court’s reasoning_in TownsemRtinciples oftare decisis compel this Court to apply|

not only the holding of a casbut also the “mode of analysis” used. Bi&er v. Gammie 335

ng
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F.3d at 900 (quoting Antonin Scalia,8Rule of Law as a Law of Rulest U. Chi. L. Rev.

1175, 1177 (1989)).

Smithdetermined that the spouses of Jones Act seamen were limited to damages
available under the Jones Act, even if brought under the general maritime lagmi@e®92
F.2d at 996. The Court in Townsedidmissed an argument logicaitlentical to the holding in

Smith “In Miles, petitioners argue, theo@rt limited recovery in maritime cases involving de

or personal injury to the remedies available uriderJones Act. . .Petitners’ reading of Miles
is far too broad.”_Townsend29 S. Ct. at 2571-2572. Nothing in the language of the Jone
prevents an injured seaman from assertingreseaworthiness claim under general maritime
nor limits the recovery available, and this Court will “not attribute weodSongress that it has
not written.” Id.at 2575.

Limiting recovery in unseaworthiness actiagaswhatever is permitted by the Jones A
would give greater pre-emptive effect t@ tAct than is required by its text, Milesr any of this
Court’s other decisions intamgting the statute.” Townsenti29 S.Ct at 2574. To the extent t
Smithholds otherwise, the Cournfis that the reasoning in Smithirreconcilable with
Townsendand declines to apply Smith

B. Application of the Analytical Framewkiof Townsend Establishes that Loss of

Consortium Claims Were Cognizable Rrio the Enactment of the Jones Act

Because the Court determines that Mdesl Smithare not dispositive in this case, ang

that Townsends binding on the reasoning tifis Court, application of the analytical framewo
of Townsends necessary to determine if recoverylfss of consortium remains available in
general maritime action. Engaging in the sanayais, the Court finds that loss of consortiut

damages have long been available at commandad that the common-law tradition allowing
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recovery for loss of consortium extends to general maritime claims. As such, the Court fi
recovery for loss of consortium remains avagetal Mrs. Barrette, in conjunction with her
husband’s unseaworthiness claim.

The Court in Townsendrrived at its conclusion t@llow punitive damages in a
maintenance and cure claim by addressing three legal principles. “First, punitive damage
long been available at common law. Secdahd,common-law tradition of punitive damages
extends to maritime claims. And third, there iservalence that claims for maintenance and
were excluded from this gerad admiralty rule.”_Townsend 29 S.Ct. at 2569.

It is uncontested that losd consortium has long beercagnizable injury at common
law. “In fact, since the 17th century, juriesrbassessed damages faslof consortium- whic
encompasses loss of society- in civil actibnsught by husbands whose wives have been

negligently injured.”_Sa-Land Services v. Gauddtl4 U.S. 573, 585 (1974) (abrogated by

Miles, 498 U.S. 19).
The common law’s recognition of a lossaainsortium claim extended to suits
brought under general maritime law. The iapilo recover for loss of consortium has

been discussed in cases dating back to 1860 C&iag v. Seabury6 F.Cas. 1083,

1084 (D. Ct. Mass. 1860) (loss of consartidenied on other grounds). Loss of
consortium claims became maritime in mathy their inherent connection to the

spouse’s maritime tort claim. Sékeew York & Long Branch Steamboat Co. v. Johnson

195 F. 740, 741-742 (3d Cir. 1912) (allowing hust#o recover loss of consortium for
negligent injury to his wife, stating thawf]e are clear that Johnson’s claim [for loss of

consortium] was recoverabln admiralty”).

nds that

s have

cure

ORDER DENYING DEFENDANT’'S MOTION TO
DISMISS LOSS OF CONSORTIUM CLAIM- 11



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

There are several cases involving true seam&rhich damages for loss of consortiumn
were awarded. In a case cited by the Barrettedathnilies of three sailors killed in a collision
recovered for the loss of “servicemciety, comfort andupport” of their relatives. Carlsdotter

v. The E.B. Ward Jr23 F. 900, 901 (E. Dist. La. 1885). Oneecasparticular appeared to be

premised on a breach of the duty to provideaworthy ship. The widow was allowed to
recover for loss of consortium where her hushaad killed as a result of a defective chain

supplied by the ship. Sé@de Schooner Robert Lewers Co. v. Kekaydiid F. 849, 854 (9th

Cir. 1902).

These cases establish that recovery fes laf consortium was available in general
maritime claims, and specifically available in cases involving the death or injury of true se
Furthermore, there is no evidence that clainesqged on unseaworthiness were exempted f
the common-law rule extending loss of consaontito maritime suits. The presence of these
cases supports- rather than redutine availability of loss ofansortium in general maritime lay
pre-dating the Jones Act. SEewnsend129 S.Ct. at 2569, N.4. Allang Mrs. Barrette’s loss
of consortium claim would not involve the ctieam of a new common-law remedy, and thus @
not violate the Jones Act.

Conclusion

Because unseaworthiness was a well-establishesk of action prior to the enactment
the Jones Act, nothing in the Jan&ct displaces such a claim nor limits the remedies availa
therein. As such, the Court finds that domes Act does not preclude recovery for Mrs.
Barrette’s loss of consortiuoiaim. Applying the Townsenanalytical framework, it is clear
that loss of consortium damages were available in the general maritime law before the er

of the Jones Act. Jubilee has presented raeece to establish that such damages were

ORDER DENYING DEFENDANT’'S MOTION TO
DISMISS LOSS OF CONSORTIUM CLAIM- 12

amen.

rom

oes

of

ble

actment



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

excluded from unseaworthiness claims. Assaltethe Court DENIES Jubilee’s motion to
dismiss, and allows Mrs. Barrette’s claim to proceettial, with instructions to the jury that hg
loss of consortium claim is compensable anlyelation to Mr. Barrette’s unseaworthiness
claim.

The clerk is ordered tprovide copies of this order to all counsel.

Dated this _11th_ day of August, 2011.

Nttt 24

Marsha J. Pechman
United States District Judge

D
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