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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

ALEX TAYLOR,
Plaintiff,
V.

RELIANCE STANDARD LIFE
INSURANCE COMPANY, et al.,

Defendants.

This matter comes before the court on Reliance Standard Life Insurance

Doc. 46

CASE NO. C10-1317JLR

ORDER DENYING RELIANCE’S
MOTION FOR SUMMARY
JUDGMENT

Company'’s (“Reliance”) motion for summary judgment (Dkt. # 35). Having consideéred

the briefing of the parties, the administrative record, and the relevant law, and having

heard oral argument, the court DENIES Reliance’s motion for summary judgment (Dkt. #

35).

OR

DER 1
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l. BACKGROUND
This is an ERISA case in which Plaintiff Alex Taylor challenges Reliance’s
termination of his long term disability (“LTD”) benefits. Mr. Taylor worked at
Defendant Corbis Corporation (“Corbis”) from 1998 to 20QAdministrative Record
(“AR”) 623-24.) After being diagnosed with fiboromyalgia in early 2005 (AR 1007),

took a leave of absence undlee Familyand Medical Leave Aaif 1993 (AR 68336).

He returned to work part time, but ultimately he stopped work completely in July 2005

(AR 623-24.) In August 2005, Mr. Taylor submitted his LTD benefits ctailReliance,

Corbis’s LTD insurer. $ee AR 628.) Reliance approved his claim and began paying

benefits in October 2005. (AR 98.) In November 2006, however, Reliance notified Mr.

Taylor that it was terminating his LTD benefits. (AR 74-76.) Mr. Taylor timely
appealed this decision (AR 168-87), and in September 2007 Reliance affirmed its
of benefits (AR 13-18). In August 2010, Mr. Taylor initiated the instant action unde
Employee Retirement Income Security Act (“ERISA”), 29 U.S.C. § 1132(a)(1)(B), t
recover Mr. Taylor's LTD benefits. (Compl. (Dkt. # $e also Jan. 7, 2011 Order (DK
# 24) (dismissing second, third, and fourth causes of action).)
Il. ADMINISTRATIVE RECORD
“Judicial review of an ERISA plan administrator’s decision on the merits is

limited to the administrative record Montour v. Hartford Life & Acc. Ins. Co., 588 F.3d

denial
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623, 632 (9th Cir. 2009) (en barfc)The court, therefore, summarizes the relevant
portions of the administrative record below
A. The Policy

On November 1, 2001, Reliance issued a LTD insurance policy to Corbis (“t
Policy”). (AR 595-622.) The Policy covered eligible employees, including Mr. Tay
(AR 62324.) The Policy provides that Reliance, in addition to being the insurer, “s

serve as the claims review fiduciary with respect to the [Policy].” (AR 606.) As the

claims review fiduciary, Reliance “has the discretionary authority to interpret the . .|.

[P]olicy and to determine eligibility for benefits.ld) The Policy further provides tha
“[d]ecisions by the claims review fiduciary shall be complete, final and binding on &
parties.” (d.)

The Policy states that Reliance “will pay a Month Benefit if an Insured: (1) is
Totally Disabled as the result of a Sickness or Injury covered by this Policy; (2) is u
the regular care of a Physician; (3) has completed the Elimination Period; and (4) s
satisfactory proof of Total Disability to [Reliance].” (AR 610.) Aninsured is “Totall
Disabled” if:

(1) during the Elimination Period and for the first 60 months for which a

Monthly Benefit is payable, an Insured cannot perform the material
duties of his/her regular occupation;

! Mr. Taylor submitted a supplemental declaration (Dkt. # 40) that attaches a Sociz
Security disability benefits determination that was decided after Reliancddsad his case.
Given that the document is not part of the administrative record, thevabumdt consider it in

ne
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|
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—

ruling on this motion for summary judgment.
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(a) “Partially Disabled” and “Partial Disability” mean that as a result of
an Injury or Sickness an insured is capable of performing the
material duties of his/her regular occupation on a-fiae basis or
some of the material duties on a ftithe basis. An Insured who is
Partially Disabled will be considered Totally Disabled, except during
the Elimination Period; [and]

* * k % %

(2) After a Monthly Benefit has been paid for 60 months, an Insured cannot
perform the material duties of any occupation. Any occupation is one
that the Insured’s education, training or experience will reasonably
allow. We consider the Insured Totally Disabled if due to an Injury or
Sickness he or she is capable of only performing the material duties on 3
part-time basis or part of the material duties on a Full-time basis.

(AR 602.)
B. Reliance’s Initial Determination that Mr. Taylor was Totally Disabled

At the time Mr. Taylor stopped working at Corbis in July 2005, he was a sysi

engineer. (AR 627.) A systems engineer is required to perform at a sedentary ph
exertion level, which involves sitting most of the time; standing or walking for brief
periods of time; and lifting, carrying, pushing, or pulling ten pounds occasionally.
689.) Furthermore, a systems engineer frequently types on a computseandtten
and verbal communication, as well as reasoning, math, and language. (AR 625.)
In his August 2005 application for LTD benefits, Mr. Taylor indicated that he
unable to work because of “debilitating pain, fatigue and cognitive dysfunction.” (A

627.) These symptoms first appeared in 2004 (AR 1106), and in Ja®G&ary3t.

Richard Neiman diagnosed Mr. Taylor with fibromyalgia (AR 961, 160Between

2 The administrative record does not contain Mr. Taylor's medical records from Dr

ems

ysical

AR

was

\R

Neiman.
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January and July 2005, Mr. Taylor was treated by, among ofrerseiman Dr. Kinne
McCabé; andDr. Philip Milam, Mr. Taylor’s primary care physiciarDuring this time,
Mr. Taylor worked at Corbis only intermittently as he attemptddetat his fibromyalgia

which affected him with varying degrees of severitgee(e.g., AR 1007, 1013 Dr.

Milam monitored Mr. Taylor'sprogress, and in July 2005 he opined that Mr. Taylor was

“unable to work in any occupation” at the present time (AR 1109) and recommendgd that

Mr. Taylor “be off work for treatment for the next year” (AR 1108).

After submitting his LTD benefits application to Reliance, Mr. Taylor sawlay.
Uomoto, a specialist in neuropsychology and rehabilitation psychology, for a disab
evaluation. (AR 1076-1105.) On September 6, 2005, Dr. Uomoto conducted a on
a-half hour clinical interview with Mr. Taylor and performed six hours of cognitive
testing. (AR 960.) After reviewing the test results, Dr. Uomoto diagnosed Mr. Tay
with “Cognitive Disorder, NOS,” “Fibromyalgia Syndrome (by history),” and “Malaig
and Fatigue (by history).”ld.) Although Mr. Taylor performed well on some of the

tests Dr. Uomoto administeresk¢ generally AR 960-76), Dr. Uomoto found that he

lity

e-and-

or

e

3 Mr. Taylor sought treatment from Dr. McCabe because she is a physician egho us
naturopathic remediesSde AR 1007.) Dr. McCabe did not make any formal diagnosis but
attempted to treat Mr. Taylor's many physical symptoms. (ARXB.) At one pointshe
noted that his fatigue and difficulty focusing were related to “self anger"@ertectionist
tendencies.” (AR 998.) She never addressed his fiboromyalgia diagnosis or made a
recommendation regarding whether or not he could work.

“ Dr. Milam acceped Dr. Neiman'’s fibromyalgia diagnosis and also diagnosed Mr.
Taylor with chronic fatigue. (AR 1005.) This diagnosis was later confirmed blyaDri Marti

in May 2006. (AR 775.)

ORDER 5
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exhibited cognitive impairment in several areas (AR 977). Dr. Uomoto summarize
opinion as follows:

[Mr. Taylor’'s] current neuropsychological deficits are likely to significantly

impact his ability to carry out his responsibilities in his former position as a

systems engineer. These cognitive problems are likely compounded by

problems with persistent pain and fatigue, the latter of which also reduced
the patient’s attention resources, further influencing his cognitive
impairment. The combination of pain, fatigue, and cognitive performance
decrements likely do not allow the patient to maintain continuous and
gainful employment in his former position, on a consistenttrag or fulk

time basis.

Should his fibromyalgia condition change for the better, and there is

reduced pain, fatigue, and cognitive impairment, at that point in time, Mr.

Taylor could undergo a neuropsychologicakraluation to document any

change in cognition and assist with further vocational planning.

(AR 979.) Mr. Taylor submitted Dr. Uomoto’s report to Reliance on October 6, 20(
(AR 991.)

On October 18, 2005, Reliance’s medical department stated in an internal
document that Mr. Taylor was unable to work: “Restrictions and limitations less thg
sedentary are supported [from] date of loss through 1/06.” (AR 990.) This medica
opinion was based on the records Mr. Taylor submitted, which established that Mr
Taylor had “fiboromyalgia with related cognitive dysfunctionld.] This conclusion way
supported primarily by the cerds from Dr. Milam (AR 1005-27, 1106-09) and Dr.
Uomoto (AR 1076-1105).

On October 31, 2005, Reliance approved Mr. Taylor’'s LTD benefits effective
October 7, 2005. (AR 98.) The approval letter stated: “Based upon the informatio

received, we have determined that you meet the group policy’s definition of Total

d his

)5.

g

U7

-
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Disability for your occupation.(Id.) The letter further notified Mr. Taylor that
“[p]eriodic documentation of your disability status will be required for further benefi
consideration. The physician who is treating you must provide medical documenta
your continuous disability that is satisfactory to udd.)(
C. Reliance Requests Additional Evidencefdisability

On January 23, 2006, Reliance requested Mr. Taylor’s “medical records for
period ofSeptember 2005 through the present.” (AR 56 (emphasis in original).) Mr.
Taylor sent updated records on March 9, 2006 (AR 800) and June 6, 2006 (AR 76
Dr. Steven Overman, Dr. Jon Berner, Dr. Milam, and Dr. Lauri Marti, among others
Overman, a rheumatologist, independently diagnosed Mr. Taylor in September 20
with, among other things, “generalized pain syndrome consistent with fiboromyalgia|
“probable bipolar disorder, possibly a major factor in his fibromyalgia, sleep disord

over-exercising.” (AR 804.) Dr. Overman referred Mr. Taylor to Dr. Berner, a

psychiatrist. (AR 823.) Dr. Berner saw Mr. Taylor in October and December 2005.

823, 857.) He did not diagnosis Mr. Taylor with bipolar disorder, but noted that Mr
Taylor’s testosterone levels were lowd.] Dr. Berner’'s records also show that he

supported Mr. Taylor’s disability application. (AR 857.)

Dr. Milam continued to see Mr. Taylor in connection with his fiboromyalgia and

other complaints, including low testosterone. During his April 6, 2006 visit, Mr. Ta)

reported to Dr. Milam that “[o]verall . . . he has been doing fairly well. There hasn’{

a lot of change thus far in his symptoms.” (AR 764.) Dr. Milam noted that after M.

[

ition of

the

1) from
5. Dr.
D5

and

br and

(AR

or

been

Taylor began a new dietary supplement, he “noticed an improvement in his fatigug . . . .
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However, in spite of this improvement, he continues to have fatigue, little energy.
finds that he is quite worn out for a few days after doing anything that is somewhat
strenuous.” Id.) On April 11, 2006, Mr. Taylor reported a pain level of six out of ter
(Id.) Then on two different visits in July 2006, he reported pain levels of five and fq
out of ten. (AR 737, 740.)

On May 26, 2006, Mr. Taylor saw Dr. Marti at the Fibromyalgia & Fatigue Cq
in Bellevue, Washington. (AR 776.) Dr. Marti performed a “tenderpoint evaluation
which is used to diagnose fiboromyalgia. (AR 775.) To diagnose fibromyalgia, the
patient must have a history of widespread pain, as well as pain in 11 of 18 tenderp
locations on the body. (AR 211.) Mr. Taylor exhibited pain in 14 of the 18 tenderp
locations on his body, and based on this test, Dr. Marti diagiasedith fibromyalgia.
(AR 775.) She also noted that he was being treated for low testostelhe. (
D. Reliance Seeks Independent Evidence of Disability

In May 2006, Reliance sought to obtain its own evidence of Mr. Taylor’s
disability and scheduled Mr. Taylor for a functional capacity evaluation (“FCE”). M
Taylor appeared for the FCE with Susan Burnham, a certified legal nurse consulta
planned to audio tape the examination. (AR 62.) The examiner, however, refused

proceed with Ms. Burnham presentd.] Reliance attempted to find another location

that would allow an observer to audio tape an FCE (AR 718) but was unsuccessful.

Because Mr. Taylor never participated in an FCE, Reliance sent Mr. Taylor a lette|

June 7, 2006 requesting medical records from February 2006 through the present.

He

ur

pnter

oint

oint

r.
nt, who

to

on
(AR

hen

67.) The letter stated that “[t{]he current medical treatment must substantiate less 1
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sedentary work capacity in order for the LTD (long-term) disability benefits to conti
beyond June 2006.”Id.)
While waiting for Mr. Taylor's updated medical records, Reliance scheduled

Taylor for an Independent Me@icExamination“IME”) with Dr. Aleksandra Zietak,

which occurred on September 11, 260@ee AR 702.) Ms. Burnham accompanied Mr.

nue

Mr.

Taylor and audio taped the examinatfold.) Mr. Taylor indicated that the testosterdne

injections were “not making him feel better.” (AR 703.) He reported current sympt
that included lack of energv.€. only three or four hours of energy a day), pain,

“cognitive issues,” and migraines. (AR 704.) He stated that in general “he has pa
across most of his body, usually in the muscles he has used most recently or in thg

muscles he [sic] has not used most recently. For example, if he sits on the couch

long, the pain increases.1d() During the examination, he reported that he had “pain i

the back of his legs, in the shoulder area, the muscle in the side of his dias Flg
also reported “joint pain in his hands, knees and right big tdd.J Dr. Zietak’s
physical examination resulted in the following report:

He does not appear to be in acute distréis.attention, concentration, and
affect appear to be within normal limits. He appears to follow directions

well. . . . Palpation reveals tenderness here and there in the left anteriof

chest area, upper back, middle back, and right buttock. No trigger points or|

® Dr. Zietak was selected to perform the examination by United Revievic&grinc., a
third party with whom Reliance contracteded AR 702.) She has a specialty in physical
medicine and rehabilitation. (AR 713.)

® Ms. Burnham prevented Mr. Taylor from providing personal data outside of his hq
address on the intake paperk and filling out a “Past History & Review of Systems form or

oms

1%

[00

me
a

Pain Diagram.” (AR 702.)

ORDER 9
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muscle spasms are noted. Axial load is negative. Active cervical rotation
is 60° to each side, side bending is ®0ach side, flexion is witthe chin
reaching the chest, and extension is 70°. Active shoulder flexion is 170°
bilaterally. Lumbar flexion is 60°, side bending is 40° to each side, and
extension is 30°. Rotation is within normal limits. At this point he tells me
that his right anterior rib cage is starting to hurt after twisting. Hip range of
motion is within normal limits. The arms and legs are within normal limits.
The arms and legs are warm and dry and skin color is good. There is ng
obvious swelling, deformity, or evidence wbphic changes. Muscle tone

is within normal limits. Straight leg raise is 90° bilaterally in the reverse
position and 45° in the supine, with the claimant reporting left posterior leg
pain with left side straight leg raise. Strength is 5/5 in all four extremities.
Deep tendon reflexes are 2+ and symmetric throughout. Hoffman and
Babinski reflexes are negative. While sitting on the examination table, he

tells me he has pain in the right upper arm where | had palpated earlier. He

can fully squat while having one hand on the table and one on the chair. Hg

can walk on his heels, walk on his toes, and perform tandem gait. Gait is

within normal limits. There is no increase in respiratory rate or pulse at the
end of the examination.
(AR 705-06.)

Dr. Zietak also reviewed Mr. Taylor's medical records that Reliance had
forwarded to her (AR 70610.) Her report briefly summarized Dr. Milam’s records
from December 2004 through January 2006; Dr. McCabe’s records from January t
March 2005; Dr. Uomoto’s September 2005 report; Dr. Overman’s records from
September and October 2005; and Dr. Berner’s records from October and Decem
2005. (d.)

Based on her physical examination and review of Mr. Taylor's medical recor
Dr. Zietak diagnosed him with “[s]ubjective complaints of pain, fatigue, and mental

slowness” and “[d]isability conviction,” among other things. (AR 710.) In response

Reliance’s directive that she describe her examination and findings in detail, she w

hrough

Der

ds,

to

rote,

“My examination and findings are described above . . .. | find the claimant’s
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concentration, attention, ability to follow directions, and affect to be within normal |
He provides a good history. | find no trigger points or clinical abnormalities of the

muscles or joints.” (AR 710-11.) Inresponse to Reliance’s request that she expla

Taylor’s specific diagnoses and prognoses within Dr. Zietak’s field of specialty, she

wrote:
Specific diagnoses are as listed above. Review of the medical records
provided reveals no objective findings consistent with any diagnosis to
explain the claimant’'s subjectiveomplaints of pain, fatigue, and mental
slowness. On Jan. 4, 2005 Kinne McCabe notes that the claimant said h¢
had “every kind of test and spalist eval with no diagnosis.” . . The
prognosis is uncertain because of the claimant’'s disability conwictio
Secondary gain cannot be ruled out.
(Id.) Inresponse to a question regarding whether treatment is appropriate, Dr. Zie
responded, I“find no evidence that the claimant has fibromyalgia. A psychiatrist co
determine whether treatment is appropriate for the claimant’s disability convic(iak).
On November 3, 2006, Dr. Zietak completed a “Physical Capacities
Questionnaire” in which she indicated that Mr. Taylor had no physical limitations a
could work at a “medium lift” exertion level, which meant that he could exert “20-5(
pounds of force occasionally, and/or 10-25 pounds of force frequently, and/or a

negligible up to 10 pounds amount of force constantly.” (AR 712.) She also noted

Mr. Taylor had a “strong disability convictidn (AR 713 (emphasis in original).)

E. Mr. Taylor Provides Updated Medical Records
In response to Reliance’s June 7, 2006 letter, Mr. Taylor submitted updated

records from Dr. Milam and Dr. Marti, among others, on September 25, Z006.

mits.

n Mr.

14

137

tak

ld

that
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August 2, 2006, Mr. Taylor had seen Dr. Milam regarding the testosterone injections he

was receiving. (AR 742.) Dr. Milam wrote of Mr. Taylor:

He says he felt much improved on the higher level of testosterone. He hag
more energy and actually worked in his yard up to 6 hoursdayawhich

has been very rare. He was a bit sore after that but believes the trade off i
definitely worth it. . . . Overall he is quite happy with the results. He is
interested in continuing with the testosterone.

192

(Id.) Mr. Taylor’'s reported pain level during that visit was three out of ten. (AR 744.) A

nurse’s note from August 30, 2006 indicated that Mr. Taylor reported a pain level g
out of ten on that day. (AR 749.)
F. Reliance Terminates Mr. Taylor's LTD Benefits

On November 21, 2006, Reliance sent Mr. Taylor a letter notifying him that i
terminating his LTD benefits. (AR 74-76.) Reliance outlined the requirements for
receiving LTD benefits and stated that Mr. Taylor needed to establish that he coulg
perform a sedentary level occupatio®egAR 75.) The letter explained, “In order to
evaluate whether [Mr. Taylor] is capable of performing the material duties of his ov
[sedentary level] occupation, we have requested and reviewed the results of an
Independent Medical Evaluation (IME) . . . along with the information previously
contained in the file.” I1fl.) With respect to Dr. Zietak’s report, the letter noted that
“[tlhe physical examination did not reveal any objective findings consistent with an
diagnosis to explain [Mr. Taylor’s] subjective complaints. . . . Itis also noted that tl
no evidence of Fibromyalgia and a psychiatrist could determine if a psychiatric dia

supports impairment.”ld.) The letter concluded that “the medical information in [sic

f six

[ was

1 not

yn

y

nere’s
JNosis

to

file does not support an impairment, which would interfere with [Mr. Taylor’s] ability
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perform the material duties of a sedentary duty occupation as a Systems Engineel
as performing any occupation for which his education, training or experience woulg
reasonably allow.” Ifl.) The letter also explained Mr. Taylor’s right to appeal and hg
to do this. (AR 76.)
G. Mr. Taylor Appeals Reliance’s Termination of his LTD Benefits
On May 25, 2007, Mr. Taylor submitted to Reliance his appeal letter (AR 164
along with letters from Dr. Overman (AR 544-53), Dr. Uomoto (AR 555-78), Ms.
Burnham (AR 213), and extensive medical literature about fiboromyalgia (ARB224-
Dr. Overman’s letter stated that he had six appointments with Mr. Taylor, the most
of which was on February 13, 2007. (AR 544.) During the February 13 appointme
Mr. Taylor “continued to complain of severe problems with thinking, memory and s
as well as overall pain and reduced functiorid.)( He further noted that Mr. Taylor
“had diffuse tenderness that was mildlt.Y Based on his knowledge of Mr. Taylor’'s
overall treatment for fioromyalgia, he opined that Mr. Taylor “is prevented from
performing the material d@s of his own or any occupation due to the symptoms of

fatigue, and cognitive problems well documented in his records.” (AR 546.)

Dr. Overman also criticized the IME report from Dr. Zietak. (AR 545-46.) Dr.

Overman noted that Dr. Zietak concluded that there were no “objective findings” tg

support Mr. Taylor’'s complaints, but “her evaluation of concentration and attention

, as well

3-87),

recent
nt,

leep

pain,

did
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not include any specific objective measurégAR 545.) Dr. Overman further attacke
her conclusion that there was no evidence supporting Mr. Taylor’s fibromyalgia
diagnosis because she did “not delineate the specific 18 classification points” for a
fibromyalgia diagnosis. (AR 545-46.) He also noted that there was “no detailed
assessment on her part that would substantiate a ‘disability conviction,” and that h
conclusion that Mr. Taylor needed psychiatric consultation did not take into accour
Mr. Taylor had already received such treatment from Dr. Berner. (AR 546.) In hef
report,Dr. Zietakhad incorrectly described Dr. Berner as a psychologist, rather thai
psychiatrist. (AR 545.)

Dr. Uomoto’s letter similarly criticized Dr. Zietak’s report and her methodolog
and qualifications for assessing Mr. Taylor’s cognitive abilities. (AR 555-56.) Dr.
Uomoto had not assessed Mr. Taylor since 2005, but he opined that “it is very unli
that cognitive symptoms would have improved enough to enable Mr. Taylor to be &
work competitively in any occupation, unless his underlying medical conditions we
significantly improved.” Id.)

Finally, Ms. Burnham'’s letter explained inconsistencies between the examin
she observed and Dr. Zietak’s report. (AR 213.) Ms. Burnham stated that Dr. Ziet

not in fact perform a complete tenderpoint evaluation, and she did not take Mr. Tay

’ Dr. Overman also pointed out that Dr. Zietak stated that Mr. Taylor was a smokel
he does not in fact smoke. (AR 54®). Zietak’s incorrect statemeritowever, appears to be
the result of a typo. Dr. Zietak wrote, “He does smoke cigarettes. Hey digarettes in the
past.” (AR 705.) If Dr. Zietak actually understood Mr. Taylor to smoke cigarettie unlikely

er

1t that

jies

Kely
able to

e

ation

ak did

lor's

whe

that she would have written that tnieed them in the past.
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pulse at the end of the examination even though her report stated that he had “no
in respiratory rate or pulse at the end of the examinatidd.} (
H. Reliance Affirms its Termination of Mr. Taylor’'s LTD Benefits

On September 12, 2007, Reliance denied Mr. Taylor’'s appeal. (AR 13-18.)
denial letter, Reliance addressed Mr. Taylor's contention that Dr. Zietak “is unqual
to render expert opinions about fibromyalgia . . . [as] [h]er specialty does not inclug
aspect of rheumatology, psychology or psychiatry, and she is not qualified to rends
opinions about anyone’s precise cognitive state.” (AR 15.) Reliance affirmed its
position that Dr. Zietak was qualified but noted that it sent Mr. Taylor’s entire file,
including the documents submitted in support of his appeal, for review by an IME
rheumatologist, Dr. Anne MacGuire. (AR 14, 693-96.) Dr. MacGuire reviewed the
and concluded that “[n]o restrictions and limitations are supported by any medical
evidence throughout this medical evaluation. . . . None of [Mr. Taylor’'s physicians
documented limited range of motion, synovitis, weakness or any evidence of clinic
functional abnormality. No laboratory findings have objectified his numerous subje
complaints.” (AR 15-16, 695.) Reliance observed further that “in Dr. MacGuire’s
opinion, there appears to be no neurological basis for the ‘cognitive problems’ that
cite.” (AR 16.) Reliance concluded that “Dr. MacGuire’s report conclusively verifie
lack of work impairment that would preclude Mr. Taylor from performing his own

occupation.” (AR 17.) Accordingly, Mr. Taylor was not Totally Disabled, as define

the Policy. [d.) Reliance advised Mr. Taylor that its claim decision was final and th

ncrease

In its
fied

le any

%4
-

"

file

have

al

ctive

you

Sa

at he

had a right to bring a civil claim under ERISA. (AR 17-18.)
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Nevertheless, on October 10, 2007, Mr. Taylor requested an additional app¢
citing alleged concerns regarding the completeness of the materials Dr. MacGuire
reviewed. (AR 5-7.) On October 11, 2007, Reliance confirmed that Dr. MacGuire
received all records in the claim file and denied Mr. Taylor’'s request for a second 3
citing its policy of providing only one appeal. (AR 3.)

. ANALYSIS
A. Standard of Review

Ordinarily, summary judgment is appropriate if there is no genuine issue as
material fact and the moving party is entitled to judgment as a matter of law. Fed.
P.56(a). In ERISA actions, however, where the plaintiff is challenging the plan
administrator’s denial of benefits and the abuse of discretion standard csmeliefa §
[1I(A)(2), “a motion for summary judgment is merely the conduit to bring the legal
guestion before the district court and the usual tests of summary judgownass
whether a genuine dispute of material fact exists, do not afgsagdixen v. Sandard
Ins. Co., 185 F.3d 939, 942 (9th Cir. 1999) (overruled in part on other groundlisaig

v. Alta Health & Life Ins. Co., 458 F.3d 955, 966-69 (9th Cir. 2006) (en barsgp;also

ral,

had

\ppeal,

[0 any

R. Civ.

Nolan v. Heald Coll., 551 F.3d 1148, 1154 (9th Cir. 2009). Thus, a summary judgmient

motion resting on the administrative record is not a typical summary judgment, but

rather, is a procedural vehicle for determining whether benefits were properly granted or

denied.
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1. Whether De Novo Review Applies
In Salomaa v. Honda Long Term Disability Plan, 642 F.3d 666 (9th Cir. 2011),

the Ninth Circuit synthesized and clarified the appropriate standard of review for the

denial of ERISA benefits. Courts apply de novo review unless the plan “expressly|and

unambiguously gives the administrator discretion to determine eligibilitl.at 673.
Where the plan gives the administrator discretion, courts review for an abuse of the

administrator’s discretionld. (citing Firestone Tire & Rubber Co. v. Bruch, 489 U.S.

plan

101, 115 (1989)). Here, the Policy stated: “[Reliance] has the discretionary authorjty to

interpret the Plan and the insurance policy and to determine eligibility for benefits.’

606.) This grant of discretion is unambiguous, therefore the court reviews for an apuse of

discretion.
Although Mr. Taylor concedes that the policy language unambiguously grants
Reliance discretion, he nevertheless assertslthabvo review is appropriate. (Resp.|a

12-13.) Mr. Taylor argues that there is no evidence that Corbis granted Reliance

(AR

t

discretionary authority because the record does not contain a copy of the ERISA plan for

Corbis, only a copy of the Policy. (Resp. at 13.) Mr. Taylor, however, cites no authority

for his assertion that the record must contain a copy of the ERISA plan. The Pddicy,
contract between Corbis and Reliance, is sufficient to grant Reliance discretionary
authority. Mr. Taylor further contends that the Poliisynot the policy that would

govern a disability commencing in 2005, since on its face it states its effective date |

as

S

November 1, 2001 . .. ."Id) The fact that the Policy went into effect in 2001does not

preclude it from remaining in effect in 2005. Mr. Taylor cites no evidence that son]e
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superseding policy governs Mr. Taylor’s claif@ecause the Policy expressly and
unambiguously grants Reliance discretion to determine benefits eligibility, the couf
reviews for abuse of discretion.

2. Abuse of Discretion Standard

The central question in an ERISA case where the abuse of discretion standa
applies is whether the plan administrator’s decision to deny bewateasonable.
Salomaa, 642 F.3d at 675. Reasonableness does not mean that the court would m
same écision. Id. At the same time, “deference to the plan administrator’s judgmel
does not mean that the plan prevailkl! “[T]he test for abuse of discretion in a factu
determination (as opposed to legal error) is whether ‘we are left with a definite and
conviction that a mistake has been committe@®tomaa, 642 F.3d at 676 (quoting
United Satesv. Hinkson, 585 F.3d 1247, 1262 (9th Cir. 2009) (en banc) (citation ang
guotation omitted)). To apply the abuse of discretion test, the court must consider
“whether application of a correct legal standard was ‘(1) illogical, (2) implausible, o
without support in inferences that may be drawn from the facts in the rectuddt 676

(quotingHinkson, 585 F.3d at 1262).

—+

ard

ake the
nt
al

firm

r(3)

Where the insurer is both the funding source and plan administrator, as is the case

here, the administrator operates under a structural conflict of intebasie, 458 F.3dat
965, which requires “a more complex application of the abuse of discretion standa
Montour v. Hartford Life & Acc. Ins. Co., 588 F.3d 623, 626 (9th Cir. 2009). The cou

must weigh the conflict of interest as a factor in determining whether the administr;

rd’n
It
ator

he

abused its discretion, however the weight given to the factor varies depending on
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specificfacts of each casesalomaa, 642 F.3d at 674 (citiniletro. Life Ins. Co. v.
Glenn, 554 U.S. 105, 108 (2008)ee also Abatie, 458 F.3d at 968.

Reliance argues that it actively alleviated the structural conflict of interest byj
relying on two IME reports to assess Mr. Taylor’s disability. (Mot. at 10-11 (citing
Montour, 588 F.3d at 630).Montour, however, does not support Reliance’s argumel
Whether an administrator employs an IME is one among many factors that courts
consider in determining whether an administrator abused its discretion, but it does
change the weight that the court assigns to the conflict of intéviesttour, 588 F.3d at
630. Given the absenceafyevidence that would accord Reliance’s structural conf
of interest greater or lesser weight, the court concludes that the conflict warrants
moderate weight.

B. Reasonableness dReliance’s Termination of Mr. Taylor's Benefits

Reliance argues that its termination of Mr. Taylor’'s benefits was reasonable
because Mr. Taylor’s physicians identified the cause of his physical problems—Iov
testosterone—and the treatment was so successful that Mr. Taylor worked in his y|
up to six hours one day. (Mot. at 11.) Reliance points out that it based its decisiof
two IME reports, which found that there was no evidence that Mr. Taylor had a phy
impairment. (Mot. at 12.) Furthermore, Reliance argues that it was under no oblig
to defer to Mr. Taylor’s treating physiciarsee Black & Decker Disability Plan v. Nord,
538 U.S. 822, 834 (2003), who, in any event, failed to provide objective evidence t

Mr. Taylor’'s diagnosis was disablingge Jordan v. Northrop Grumman Corp. Welfare

not

ict

v

ard for

non

sical

ation

hat
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Benefit Plan, 370 F.3d 869, 877 (9th Cir. 2004) (overruled in part on other grounds
Abatie, 458 F.3d at 969). (Mot. at 1I3.)

Mr. Taylor disputes the reasonableness of Reliance’s determination for four
primary reasons: (1) Reliance did not provide a full and fair review of his file and
therefore violated ERISA; (2) Reliance improperly required objective proof of disal]
while ignoring objective evidence of Mr. Taylor’s disabling cognitive dysfunction arj
dismissing his subjective complaints of pain and fatigue; (3) Reliance unreasonabl
ignored Mr. Taylor’'s complaints of chronic pain and fatigue from fibromyalgia; and
Reliance’s decision to terminate his benefits was illogical because Reliance had n(
reliable evidence that his medical condition had changssk génerally Resp.) The
court addresses each contention in turn and then weighs the relevant factors, inclu
structural conflict of interest. The court concludes that Reliance abused its discret

1. Full and Fair Review of Mr. Taylor’s File

When assessing a claimant’s appeal of a termination of benefits, an adminig
must provide a “full and fair review” of the file. 29 C.F.R. § 2560.503-1(h)(2). Mr.
Taylor asserts a two-pronged argument as to why Reliance’s review of his file violz
ERISA: (a) Reliance did not take into account all of the comments in his claim file;
(b) Reliance did not engage in the necessary “meaningful dialogue.” (Resp. at 17-
The court concludes that Reliance did not provide a full and fair review of Mr. Tayls

file as required by ERISA.

by

lity
d

(4)

ding the

on.

trator

aited
and
20.)
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a. Consideration of All Comments in Claim File
A plan administrator must provide for a review that takes into account all
comments, documents, records, and other information submitted by the claimant r
to the claim, without regard to whether such information was submitted or conside
the initial benefit determination. 29 C.F£2560.5031(h)(2). A plan administrator
“may not arbitrarily refuse to credit a claimant’s reliable evidence, including the opi

of a treating physician,” but is not required to automatically “accord special weight

elating

red in

nions

to the

opinions of a claimant’s physicianNord, 538 U.Sat834. Furthermore, courts may not

“impose on plan administrators a discrete burden of explanation when they credit 1
evidence that conflicts with a treating physician’s evaluatiod.”

Mr. Taylor asserts that Reliance did not explain why it did not give meaningf
weight to the information in the record that favors Mr. Taylor, that is, Dr. Uomoto’s
reports, Dr. Overman’s 2007 report, the medical literature Mr. Taylor submitted in
support of his appeal, and all of the other medical records in his file. (Resp. at 17.
Taylor draws particular attention to Dr. Uomoto’s 2005 report, which included obje
findings of a disability based on cognitive dysfunction. (Resp. at 18.) Mr. Taylor fu
asserts that there was no change in his medical condition that would justify Reliang
abandonment of this evidencdd.]

Reliance responds that it did not ignore the evidence, rather it rejected it. (R
at 8 (citingJordan, 730 F.3d at 877).) ldordan, the court concluded that the

administrator did not “ignore” the claimant’s physicians’ reports, but rather “considé

eliable

Mr.
ctive
irther

Ce’s

eply

bred

andrejected them, after careful considerationJordan, 370 F.3d at 877 (emphasis in
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original). Jordan, however, is distinguishable from this case. The administrator in
Jordan repeatedly asked the claimant’s treating physicians to explaitthe claimant’s
diagnosis of fibromyalgia caused her to be disabled, but her doctors failed to rekpha
Three IMEs with different specialties reviewed the claimant’s file, and each of then
disagreed with her treating physicians’ finding of disability. The adnmistrator also
sent the peer review reports to the treating physicians and asked for an explanatio
why they disagreedld. at 878. Again, the treating physicians failed to respadd.
Here, by contrast, the record does not establish that Reliance’s consideration of M
Taylor’s file was as “careful” as that of the administrataddrdan. Reliance never
corresponded with Mr. Taylor’s treating physicians to seek additional information a
why his fibromyalgia was disabling, and it never sought out his treating physicians
objections to Dr. Zietak’s reportlordan, therefore, does not support Reliance’s posit
Furthermore, Reliance had no grounds upon which to reject Dr. Uomoto’s 2(
report. AlthoughNord establishes that thafplan adminigrator desnot need to providg
an explanation when it credits reliable evidence that conflicts with a treating physig
evaluationNord does not excuse an administrator frexplaining whyit has refused to
credit reliable evidence that is not contradicted by other evidence in the r&eerd.
Nord, 538 U.S. at 834 (noting that plan administrators “may not arbitrarily refuse to
credit a claimant’s reliable evidence”). In this case, there is no reliable evidence in

record that contradicts Dr. Uomoto’s 2005 diagnosis of a disabling cognitive disord

nd.

n of
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ORDER 22



10

11

12

13

14

15

16

17

18

19

20

21

22

in its two denial letters, Reliance failed to explain why it did not rely on Dr. Uomoto,
report®

Reliance argues that it did not need to rebut Dr. Uomoto’s opinion because
Uomoto’s report does not support Mr. Taylor’s cognitive complaints; and (2) Mr. T4
was never reassessed by Dr. Uomoto after Mr. Taylor’s condition impdmeetbthe

testosterone shots. Each argument is unpersuasive. First, Reliance relied on Dr.

Uomoto’s report when it made its initial determination that Mr. Taylor was disabled,

(AR 990 (noting in an internal Reliance document that Mr. Taylor had “fibromyalgia
with related cognitive dysfunction)) To now attempt to discredit the report is
disingenuous and raises concerns that Reliance’s structural conflict of interest has
Impacted its assessment of Mr. Taylor’s claim

Second, although there is some evidence in the record that Mr. Taylor’'s syn
improved with the testosterone shots (AR 742-43), the balance of the record does
suggest the overall improvement that Reliance cla@sAugust 2, 2006Mr. Taylor
reported some improvement and a pain level of three out oiftkgnb{ut on August 30,
2006, he reported a pain level of six out of ten (AR 749). On September 11, 2006
Taylor reported that the testosterone injections had not been helping. (AR 703.)

Furthermore, Dr. Overman stated in his 2007 letter that Mr. Taylor continued to

8 Dr. Zietak and Dr. MacGuire were both unqualified to offer an opinion regarding
Taylor’s neuropsychological functioning. As Dr. Uomoto explained in his 2007 letter t
Reliance, extensive training is required to perform neuropsychologicatiemsdgs, and Dr.
Zietak, based on her credentials, was unqualified to render an opinion in this dReB56(A
Furthermore, Reliance admitted that Dr. MacGuire did not assess Mr. Baylor’

1) Dr.

1ylor

=

ptoms

not

Mr.

neuropsychological condition. (Reply at 6.)
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experience “severe problems with thinking, memory and sleep as well as overall p

reduced function.” (AR 544.) These facts contradict Reliance’s claim that in Nove

2006, “the cause of [Mr. Taylor’'s] problems was identified and treated” (Mot. at 11).

ain and

mber

Because it was unreasonable for Reliance to conclude, based on the entire claim file, that

Mr. Taylor's symptoms had improved, it was unreasonable for Reliance to abando

N its

initial reliance on Dr. Uomoto’s 2005 report without informing Mr. Taylor of this change.

The court, therefore, concludes that Reliance arbitrarily refused to credit Mr. Taylo
objective evidence that he had disabling cognitive dysfunction, which prevented a
and fair review of Mr. Taylor’s claim file.
b. Meaningful Dialogue
Mr. Taylor also argues that Reliance did not engage in a “meaningful dialogt

with him, as required by ERISAdgcausdReliance did not inform him of what

informationhe neededb submit to perfect his claim. (Resp. at 19-20.) As an ERISA

program administrator, Reliance must engage in a “meaningful dialogue” with a
claimant. Saffon v. Wells Fargo & Co. Long Term Disability Plan, 522 F.3d 863, 870
(9th Cir. 2008). This means that when an administrator terminates a claimant’s lof
disability benefits, it must provide the claimant with a written notice of the denial of
benefits that includes a description of any additional material or information neces;s
for the claimant to perfect the claim and an explanation of why such material or

information is necessary. 29 C.F.R. § 2560.503-1(g). Furthermore, the administrg

must describe the necessary additional material “in a manner calculated to be und

1

I's

full

S—

e

g term

sary

\tor

erstood

by the claimant.”Saffon, 522 F.3d at 870 (quoting 29 C.F$&2560.5031(qg)).
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Mr. Taylor contends that Reliance did not adequately describe the additiona
material necessary for him to perfect his claim in its initial denial letter. (Resp. at 2
Reliance argues that it fulfdt this requirement when it explained in the initial denial
letter that there was “an absence of medical evidence to confirm any significant
impairment that would keep [Mr. Taylor] from doing any of the material duties of hi
job.” (Reply at 8 (quoting AR 75).) I&affon, the court considered the sufficiency of
administrator’s termination letter, which stated that “[tlhe medical information provi
no longer provides evidence of disability that would prevent [the claimant] from
performing [her] job or occupation.Zaffon, 522 F.3d at 870. The court concluded th
this statement was “uninformative” because it did not explain why this was the cas
address the claimant’s evidence to the contrégly.Reliance’s explanation here is
similarly vague. It did not sufficiently describe what information Mr. Taylor needed
submit to perfect his claim, and it did not explain why this information was necéssa
Furthermore, Reliance did not address Dr. Uomoto’s 2005 report, which provided
evidence that Mr. Taylor’'s cognitive disorder prevented him from performing his
occupation. Reliance, therefore, failed to comply with ERISA’s requirement that it

engage in a meaningful dialogue with Mr. Tayl&eid.

® Although Mr. Taylor bears the burden of establishing a continuing disability unde
plan (Mot. at 13), it is unreasonable for Reliance to criticize him for failing ibdriden when
Reliance did not comply with its ERISA obligation to explain what documents MloTay

0.)

UJ

ded

at

e or

Iry.

the

should have submitteand why these were necessary.
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2. Reliance’s Requirement of Objective Evidence
Mr. Taylor next argues that Reliance acted contrary to Ninth Circuit precede

requiring him to provide objective evidence of his impairment instead of crediting h

ntin

IS

subjective complaints of pain and fatigue and Dr. Uomoto’s objective findings regarding

his cognitive disorder. (Resp. at 20-21.)Shhomaa, the court adopted dicta from
Jordan and held that “conditioning an award on the existence of evidence that cani
exist is arbitrary and capriciousSalomaa, 642 F.3d at 678. ldordan, a case involving
the termination of LTD benefits where the claimant had fibromyalgia, the court
distinguished between objective evidence of a diagnosis and objective evidence th
condition was disablingJordan, 370 F.3d at 877. Although it was impermissible for
administrator to require objective evidence of a diagnosis, such a fiboromyalgia, tha
cannot be established through laboratory tests or x-rays, the court found that the
administrator was permitted to require objective findings that the claimant’s conditi
prevenedher from performing her occupatiotd. Therefore, Reliance did not abuse
discretion in requiring Mr. Taylor to submit evidence that his subjective complaints
severe enough to prevent him from performing his occupation. Reliance, however
arbitrarily refused to credit Dr. Uomoto’s 2005 report, which provided objective e
that Mr. Taylor’s cognitive dysfunction prevented him from performing his occupati
(See supra § 111(B)(1)(a).)
3. Mr. Taylor's Complaints of Chronic Pain and Fatigue

Mr. Taylor next relies olPappas v. Reliance Sandard Life Insurance Company,

ot

at a

the

—+

on

its

were

len

on.

20 F. Supp. 2d 923 (E.D. Va. 1998), to argue that Reliance wrongly ignored Mr. T4
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complaints of chronic pain and fatigue from fiboromyalgia. (Resp. at 21-2Papivas,
the claimant was diagnosed with atypical Post Traumatic Migraine Disorder after
slipping and striking her head against a car d&appas, 20 F. Supp. 2d at 925-26. Sl
suffered severe headaches; a sensation of pressure in her head; nausea; intolerar
motion, light, and noise; bleeding from the ear canal; and lightheadedness accomy
by impaired concentration and visiold. at 925. Reliance denied her claim for LTD
benefits based on a lack of objective medical documentation to support her subjec
complaints.Id. at 927. The district court concluded that Reliance abused its discre
in part, because it “conceded and did not dispute the existence, severity, frequenc

duration of plaintiff's persistent symptoms . . . [but did not] squarely address wheth

ne
Ice to

panied

tive
tion,
y or

er

these undisputed severe and persistent symptoms were compatible or incompatible with

plaintiff's ability to perform the essential duties of her job as a CRA.’at 930.

In contrast tdPappas, here, Reliance did not demand objective proof of Mr.
Taylor’'s subjective complaints. Rather, it requested medical evidence establishing
he could not perform a sedentary level job. This is permissible in the Ninth Cigeait

Jordan, 370 F.3d at 877. Moreover, Reliance did not “concede” the existence of M

that

I

Taylor's symptoms; Dr. Zietak performed an in-person examination of Mr. Taylor and

concluded that he did not have fibromyalgia despite his subjective complaints &t p:

19 Although Mr. Taylor asserts that Dr. Zietak’s report was deficient arsethiee
generally Resp.), the court concludes that Reliance did not abuse its discretion in relying ¢
First, Dr. Zietak is an independent medical examiner, and at least one coourchgiat she is|
gualified to asse