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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

10 WILLIAM HARRIS, CASE NO.2:10cv-01339MJP
11 Plaintiff, ORDER
12 V.

13 SEARS HOLDING CORPORATION

14 Defendant.
15
16 This comes before the Court on Defendant’s motion to dismiss (Dkt. No. 14), Plaintiff's

17 || motion for summary judgment (Dkt. No. 15), Plaintiff’'s motion to amend his opposing brief
18 || (Dkt. No. 22), and Defendant’s duplicative motions for a protective order (Dkt. No. 27 and 29).
19 || Having reviewed the motions, the responses, the replies, and all related documertsttthe C
20 || GRANTS in part and DENIES in part Defendant’s motion to dismiss, DENIES Fainti
21 || motion for summary judgment, GRANTS Plaingfimotion forleaveto amenchis opposing
22 | brief, and DENIES Defendant’s request for a protective order.

23|I\

24|\
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Background

Plaintiff William Harris (“Harris”) is a pro se litigant suing Defendant Sears Holding
(“Sears”) for breach of an implied contract, promissory estoppel, defamatitou$
interference with contractual relations, negligent infliction of emotion#dedis and outrage.
(Dkt. No. 12 at 4.) Harris claims Defendant wrongfully terminated him from hisgoas a
delivery contractor in March 2008Id() Specifically, Harris alleges he entered into a volunt
agreement with Chris Koenig, a Sears manager, in which Harris agreedumépa whole
range of services” in exchange for “certain contract protectiolts.af 2.)

In addition, Harris alleges Defendant is liable for the conduct of its actingsesiative,
Ricardo Sierra. Sierra was an employee of 3PD, Inc., aplany company who manages theg
relationship between Sears and independent contractors. Harris claims, wherfinedwa
Sierra threatened him with violence if he did not surrender his private delivekyatmddalsely
stated in a staff meeting that Harris was terminated due to poor performdnae4y.
According to the complaint, Defendant retains possession of the delivery tdigk. (

Analysis

A. Plaintiff's Motion to Amend Opposing Brief

As a preliminary matter, Harris requests the Court consider his amended besponse
to Defendant’s motion to dismiss. Given that Defendant makes no objections, the Court
GRANTS Harris’s request to consider both versions of Harris’s responge brie

B. Defendant’sMotion to Dismiss

Defendant seeks to dismiss all of Harris’s claims pursuant to Fed. R. Civ. P61 &{b)

failure to state a claim.

Co.
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“To survive a motion to dismiss, a complaint must contain sufficient factual matter,

accepted as true, to ‘state a claim to relief that is plausible on its fashctoft v. Igbal ---

U.S.--, 129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2q@8)ng Bell Atl. Corp. v. Twombly 550

U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (20@v¢laim is plausible “when the plaintif
pleads factual content that allows the court to draw the reasonable inferdrhe tefendant is
liable for the conduct allegedigbal, 129 S.Ct. at 194&iting Twombly, 550 U.S. at 545, 127

S.Ct. 1955])further noting that plausibility lies somewhere between allegations that are “m

consistent” with liability and a “probability requirementsee alsdMoss v. United States Secrs

Serv, 572 F.3d 962, 969 (9th Cir.2009) (“In sum, &complaint to survive a motion to dismis

the non-conclusory ‘factual content,” and reasonable inferences from that conishbe

plausibly suggestive of a claim entitling the plaintiff to relief.”) (citighal at 1949).
Generally, “[tjhe Court may not consider matters outside the pleadings” without

converting the 12(b)(6) motion into a motion for summary judgment Hawaiian &

Guamanian Cabotage Antitrust Liti®47 F.Supp.2d 1250, 1267 (W.D.Wash.2088g also

Lee v. City of Los Angele250 F.3d 668, 688 (9th Cir.2005eFed.R.Civ.P. 12(d). The Cou

must &cept plaintiffs’ factual allegations as true, but need not accord the same deference
conclusionsld. at 1949-15(citing Twombly at 555, 127 S.Ct. 1955). Courts “are not bound
accept as true a legal conclusion couched as a factual allegédlwed, 'at 195Q(citation
omitted).

a. Breach of Implied Contract

Defendantrgues Harris’s claim for breach of contract should be dismissed becaus

has failed to allege the existence of either a contract implied in fact or a contract implied
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The Court DENIES Defendant’s motion to dismiss because Harrellegedthe minimal facts
necessary for breach afcontract impliedby law.

i. Contract Implied in Fact

A contract implied in fact arises by inference or implication from the parties’ acts a
conduct viewed in light of surrounding circumstances and not from written or spoken wort

Milone & Tucci, Inc. v. Bona Fide Builders, In&@01 P.2d 759, 762 (Wn. 1956)ike an

express contract, it grows out of the intentions of the parties to the transactidmerantast be
a meeting of mindsld.

Here, Harris’s amended complaint alleges that, in 2001, “[D]efendant ed|Ratintiff
to enter into a contract to provide a whole range of services . . . [and] [a]n importaftthar
agreement was that Plaintiff would receive certain contract protections for extending hims
beyond what was required of any other contractor.” (Dkt. No. 12.) Referenceshol@range
of services” and “certain contract provisions” is too broadly stated to suppartafol breach
of contract implied in fact. Even considering Harris’s statements outside @Etuings,
including his submission of business cards and assertions that he “discuss[ed] upcoming
projects” and “discuss[ed] services that Defendant wanted rendered$ Hi@es not plausibly
allege a meeting of the minds occurreltich would establish contractuahature of Harris
business relationship with Defendant. (Dkt. No. 15 at 3-4.)

The Court findghe pleadings fail to state a claim for breach of contract implied in f3

ii. Contract Implied in Law

A contract implied in law, or quasi contract, is not based on any cobtaeten the
parties or upon any consent or agreement; they are based upon the fundamental principl

justice that no one should be unjustly enriched at the expense of aridttar761 It applies

hd

elf

ct

1%
o
=%

ORDER 4



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

when money or property has been placed in one person’s possession such that in equity

conscience he should not retain it. Family Medical Bldqg., Inc. v. State, Dept. of Soealt® He

Svcs 702 P.2d 459, 468NVn. 1985).
Here, Harris has not sufficiently alleged unjust enrichment with respesrmaating his
employment.But Harris has alleged Siermnatimidated him into relinquishing his vehicle and

that Defendant retains possession of Harris’s personal vehicle. Whileay be more readily

and good

14

handled by a tort claim, read in a light most favorable to Harris, the factual pleading is sufficient

to suggest Defendant has been unjustly enriched at the expense of Harris. Thedourt f
Harris has pled sufficient facts foreach of contract implied in law.

b. Promissory Estoppel

Promissory estoppel requires (1) a promise which (2) the promisor should reasong
expect to cause the promes® change his position and (3) which does cause the promisee
change his position (4) justifiably relying upon the promise, in such a manner tmtigse

can be avoided only by enforcement of the promise. Havens v. C&D Plastic87/Bi&.2d

435, 442 \Vn. 1994).

Here, Defendant suggests Harris’s inability to point to a canpracludes his claim.
Defendant’s argument fails. While Harris’s pleading was insufficient for a contract implied
fact, Harrisassert@ promise was made on which he reasonably relied. Specifically, Harrig
alleges he provided services to Defendaydmd that which is normally required of other
contractors in exchange for contract protections. This is sufficient foma loésed on

promissory estoppel, which does not require proof of a contract for Defendant to beliheld

The Court DENIE®efendant’s motion to dismiss Harris’s promissory estoppels claj

c. Defamation
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In Washington, defamation claims must be commenced within two years of the daf

the alleged tortuous conduct. RCW 4.16.1008é¢ alsé@nider v. Town of Rainied12 Wash.

App. 1036 (Wn.App. 2002).

Here, Harris brought this action in July 2010, more than two years after the March
meeting in which the allegedly defamatory statements were made. Althoinghamended
opposition brief, Harris claims Mr. Sierra made isamdefamatory statements at an arbitratio
hearing in January 2010, this is outside the scope @illbigations irhis amended complaint.
Harris’s amended complaint does not make any reference to an arbitration hearing. Sinc
defamatorystatementsnade in March 2008 are tinfxred, Harris’s defamation claiis
dismissed.

The CourtGRANTS Defendant’s motion to dismiss Harris’s defamation claim baseq
statute of limitations.

d. Tortious Interference with Contractual Relations

A claim for tortiousinterference with contractual relations requiagsaintiff plead(1) a
valid contractual relationship; (2) defendant’s knowledge of that relationship f€)daat’s
intentional interference inducing or causing breach or termination of themnslafp (4)

improper purpose or improper means; and (5) damages. Leingan v. Pierce County Mad.

Inc., 930 P.2d 288, 300\(n. 1997).
Here, Harris has failed to specify which contractual relationship was interfered with
what improper purpose or medbears used to interfere with the contracts. In fact, it is
somewhat unclear if Harris believes Sears interfered with his contract with 3PD, Inc. orgf
believes Sears breached its own contract with Hafifie CourtGRANTS Defendant’s motion

to digniss Harris's claim for tortious interference with contractual relations.
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e. Negligent Infliction of Emotional Distress (“NIED”)

Defendant contends Harris has no claim for NIED because he is not seeking to re¢

for intangible injuries received when viewing a loved one injured in an accidente Whil
Defendant unduly limits the scope of NIED, the Cdunds Harris fails to state elaim.

To proveNIED, the plaintiff must show duty, breach, causation, and damages.
Moreover, the plaintiff must prove he has suffered emotional distress by obgatipboms
and the emotional distress must be susceptible to medical diagnosis and proved throcah

evidence.Kloepfel v. Bokor, 66 P.3d 630, 633 (Wn. 2003).

Here, Harris claims “Defendant’s [sic] actions resulted in his losing his entire livelil
most of his possessions and the roof over his head. . . . As a result of eating from garbag
dumpsters, Plaintiff became terribly ill, which was complicated by the fact that Plaintiff ha
number of chronic medical conditions.” (Dkt. No. 12 at 6). Although these facts are
sympathetic, it is not enough for a negligence claim. Defendant’'s conduttavayaused
Harris emdional distress, but Harris has not alleged Defendant owed him a duty or breach
standard of care. In addition, Harris fails to allege any objective symptomodibaal distress.
In fact, Harris referso “chronic” medical conditions, suggesj same of Harris'sproblems may
have existed prior to his termination.

The CourtGRANTS Defendant’s motion to dismiss Harris’s claim for negligent
infliction of emotional distress.

f. Qutrage

Defendant argued) it is not liable for intentional torts of empless or acting

representatives and (Rlarris fails to plead thelements for &ort of outrageclaim. The Court

only finds second argument persuasive.
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To the extent Defendant argues Harris has no claim because Defendant cannot b
vicariously liable foran employee’stentional tortshowever, Defendant’s argument fails. In
determining whether an employer is liable for the actions of its employeegrtiber inquiry is
whether the employee was fulfilling his or her job functions at the time he onghgesl in the

injurious conduct. Robel v. Roundup Corpl148 Wash.2d 35, 621. (Wash. 2002). While

Defendant relies oNiece v. EImview Group Homd 31 Wash. 2d 39, 56 (Wash. 199 Niéce

. .. do[es] not stand for the proposition that intentional criminal conduct is per se outside
scope of employment.1d. at 620.

Here, it is unclear whether Sierra was employed by Sears or acted as its agent; hg

the Court must take Harris’s pleadingsttS&erra was an acting Sears representative as true|.

Based on Harris’s statement, Sierra demanded Harris turn over his truck to a secure Sea
facility. This sufficiently suggests the tortious conduct occurred while Sierra was fulfilling
her job functions on behalf of Defendant and Defendant may be vicariously liable.
Neverthelessotstate a claim for the tort of outrage, a plaintiff must show (1) extrenm
and outrageous conduct; (2) intentional or reckless infliction of emotional distres63)actual

severe emotional distress suffered by plaintiff. Birklid v. Boeing £&7 Wash.2d 853 (Wash

1995). The conduct in question must be “so outrageous in character, and so extreme in (
as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utt

intolerable in a civilized community.” Grimsby v. Sams86 Wn.2d 52, 59, 530 P.2d 291

(1975).
Here, Harris has not alleged sufficient facts or circumstances to meet the tort of oy

While Harris alleges Mr. Sierra threatened him, it is unclear theigesad/or nature of Mr.
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Sierra’s threats. e complaint does not suggest Mr. Sierra’s actions were so outrageous |
beyond all possible bounds of decency.

The Court GRANT®efendant’s motion to dismiss the claim for the torbutrage.

While Defendant’s argument that Sears cannot be held vicariously liable for the intendrosall t

of employees is overstated, Harris fails to plead the elements for the dottaje.

C. Plaintiff's Motion for Summary Judgment

Summaryjudgment is proper if the pleadings, depositions, answers to interrogatori¢

admissions on file, and affidavits show that there are no genuine issues @lrfeatefor trial
and that the moving party is entitled to judgment as a matter offad.R.Civ.P. 56(c).

Material facts are thoseHat might affect the outcome of the suit under the governing law.”

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).

The underlying facts are viewed in the light most favorable to the party opplsingption.

Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587 (1986). The party movir

for summary judgment has the burden to show initially the absence of a genuéne iss

concerning any material facAdickes v. S.H. Kress & Cp398 U.S. 144, 159 (1970Dnce the

moving party has met its initial burden, the burden shifts to the nonmoving party toséstiabl
existence of an issue of fact regarding an element essential to that party's case, and on w

party will bear the burden of proof at trial. Celotex Corp. v. Cau&ft U.S. 317, 323-24

(1986).

a. Failure to Answer Complaint Default

Harris believes Defendant has defaulted by failing to ankigecomplaint. This belief i

in error.
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“[R]esponse to an amended pleading must be made within the time remaining to rg
to the original pleading or within 14 days after service of the amended pleadingevdrich
later.” Fed. R. Civ. P. 15(&8). When a pleading is not personally delivered, “three days are

added after the period would otherwise expire.” Fed. R. Civ. P. 6(d).

pspond

Here, Harris served his amended pleading on October 18, 2010 by electronic éacsimil

and first class mail. Defendantasponse was, therefore, due seventeen (17) days after thg
amended pleading was filed, or November 4, 2010. Defendant filed a motion to dismiss ¢
November 3, 2010. Since a motion to dismiss extends the period in which Defendant is 1
to respond amhthere is a preference to adjudicate actions on the mbat§ourtfinds
Defendant is not in default. Fed. R. Civ. P. 12(a)(4)(A).

b. Contractual Relationship

Harris alleges he has substantial proof a contractual relationship exisiieds ot

A\1”4

N

equired

enough to carry his burden at summary judgment. Under Rule 56(a), Harris has the burden to

show the absence of a genuine issue concerning any materidldiekes 398 U.S. at 159.

Here, the parties disagree as to whether a contractual relationship existed. Harris
various social engagements he attended with a Sears employee, Mr. Koenideasegvi
however, he fails to provide sworn statements or verification of these events and/or
communication. As Harris concedes “Koenig has not been deposed nor had a chance to
sworn questions in this process.” (Dkt. No. 23, Pg. 2.) Even if taken to be true, Harris’s
submissions of Mr. Koenig's business cards and a contract between Harris ardc3RiDe not
enough to show a contractual relationship existed with Defend#wet Court DENIESHarris’s
motion for summary judgment.

c. Interference with Plaintiff's Contract
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Harris argues Defendaatimitsto interfering with his contract in its initial disclosures
This is not supported by the record. Inits Fed. R. Civ. P. 26(a) disclosures, Defeaigant St
“Sears expects [Mr. Koenig and Mr. Sierra] to provide and corroborate evidence thaty
statements ade by any Sears employee regarding the reason [he was terminated] were t
reasonably believe to be true and that Sears did not intentionally interfere yahgaintiff's
existing or prospective business relationships.” (Dkt. No. 15-1.) The D&NIESHarris’s
motion for summary judgmeiiecause Defendadbes not admib interferencevith contractual
relationsand a genuine issue of material fact remains.

d. Defendant’'s Ability to Refute Plaintiff's Allegations

Harris argues Defendant’s indétyi to locate Sierra and failure to submit statements b
Koenig warrants summary judgment in his fav@heargument is without merit. Whether on
motion for summary judgment or at trial, Harris bears the burden of provingdgatadins,
either by deositions or other means of discovery. It is not Defendant’s responsibilitiute re
Harris’s allegationsThe Court DENIESHarris’s motion for summary judgmean the basis of
Defendant’s inability to refute Plaintiff’'s claims

D. Defendant's Motion foProtective Order

Defendant submitteduplicative motionsfor a protective order. (Dkt. No. 27 and 29.
Defendant requested a stay of all discoyegding the Court’s decision on the motion to
dismiss. Since the Court now grants in part and denies in part Defendant’s motiongs, disl
Defendant’s request is moot. Discovery regarding remaining claims may pescseldeduled

The CourtexpectsPlaintiff's recentlyfiled motion to compel is likely to be moot because palr

! Defendant’s motions are substantively identical. The difference is the ameotied for
protective order includes certification that Defendant met the conferral requirement of Log
C.R. 26(c)(1).
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will engage in discovery pursuant to the Federal Rules of Civil Procauusever, the Court
reserves ruling until the motias ripe for consideration on February 4, 2013edDkt. No. 32.)
Conclusion

The Court GRANTS in part and DENIES in part Defendants’ motion to dismiss.
Because Harris fails to state a claim upon which relief can be gramedpurtGRANTS
Defendant’s motion to dismigdaims for defamation, tortious interference with contractual
relations, negligent infliction of emotional distress, and outrddee Court DENIES
Defendant’s motion to dismiss clasnfior breach of contract and promissory estoppel.

The Court DENIES Harris’s moti on for summary judgment. As the plaintiff, $larri
bears the burden of proving his allegations.

In addition, the Court GRANTS Harris’s motion to amend his brief in opposition to
motion to dismiss The Court DENIES Defendant’s motion for a protectwder because it is
moot.

The clerk is ordered tprovide copies of this order to all counsel.

Datedthis 22" day ofJanuary, 2011.

Nttt 2

Marsha J. Pechman
United States District Judge
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