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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
WILLIAM MICHAEL KRAL , )
) CASE NO.C10-1360MAT
Plaintiff, )
)
V. ) ORDER RE: PENDING
) MOTIONS FOR SUMMARY
KING COUNTY, et al., ) JUDGMENT
)
Defendars. )
)
INTRODUCTION

Plaintiff William Michael Kralbrings this action againging County and Washingta
Association of Sheriffs and Chiefs of Pol(@ASPC)alleging violation of the Americans wi

Disabilities Act(ADA) and Washington’s Law Against DiscriminatiQ®W/LAD). (Dkt. 10.)

Plaintiff, who is deaf, alleges discrimination through the refusal to provide him ami

interpreter and other auxiliary aidsd services necessary to allbwn to participate inthe
electronic home monitorinEHM) portion of hiscriminal sentence.

111
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FOR SUMMARY JUDGMENT
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Defendantsmove for summary judgment(Dkts. 38 & 43 and plaintiff move for
partial summary judgment (Dkt. 42)Having considered the pending motsaind all material
filed in supportand in opposition, as well as the remainder of the record, the Quist

defendants entitled to summary judgment in relation to plaintiff's WLAD claim, v

\"2J

vhile

concluding plaintiffs ADA clam preserg outstanding issues and material factual disputes

precluding summary judgment.

BACKGROUND

Plaintiff was cited for Driving Under the Influen¢@UI) in King County on Novembe
28, 2004 andarraigned on August 18, 2005. (Dkt. 39, Ex. He was subsequently arrestg
convicted, and served time in Benton County in relation to another DidI; Dkt. 46, Ex. 1
(Kral Dep. at 7445).) Thereafter, on June 13, 2007, King County District Court ente
commitment upon sentence and plaintiff begansérve his sentence relation to hig
November 2004 arrest(Dkt. 39, Ex. 1.)

Following the filing of a motion to resentence by counsel, King CoDigfrict Court
Judge Elizabeth D. Stephenson issued an August 2, 2007 Order on Judgment and Se
the Crime of DUI. Id., Exs.2 & 3.) The order provided for a 365 day sentence, with
days suspended, 90 days to be served in jail (with credit for 42 days alreadly, samdel 2(
days to be served on EHMiith breathalyzer[.]” (Id., Ex. 3.) Theorderalsoauthorized af
interpreter for Victim Information Panel sessiondd.)(

Upon court order, King County provides EHM as a sentencing alternative to co

confinement through the Department of Adult and Juvenile Detention (D&&D)Munity|

=

d,

red a

ntence for

155

mplete

Corrections Division (CCD). (Dkt. 40, 1¥8) King County defendants or probationers
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ordered to have alcohol monitoring while on EHM “must independently find their own m
of getting the alcohol monitoring accomplished” which “usually hapfgrthe client working
with his or her probation officer, who can tell the defendant which compangfeesydering
Court is most likely to approve to provide that serviceld.,(114.) The only alcohg
monitoring provided by King County entails the use of a handheld detee"Sobrieter= at
the work release facility offices of the CCDId.( 110.) While CCD does not provide
Sobrieter for ahome use with EHM, “it is possible that a court could order that a defend
EHM come in to the office for breath alcohol testing” using the device on a schedulec
(Id., 111212.) In this instance, there is mecord ofcontact between plaintiff and the CCD
to placement in King County’s EHM programld.( 16.)

Plaintiff did discussEHM with WASPC. (Dkt. 49 at 2.) WASPCis designated b
RCW § 36.28A.01@as a‘combination of units of local governmeén(Dkt. 45, 13.) WASP(
is made up of representatives from local, state, tribal, and federal law enforceame
facilitates the provision ofaw enforcement services to law enforcemagencies (Id., 14.)
One of WASPC'’s services includes addtshing and veting relationships with third part

vendors to provide correctional services like EHM and alcohol monitoring, aing astthe

“contact point” for the vendor andariouslaw enforcementgenciesn Washington State

(Id., 1115-7.)
On or about August 10, 2002ale McMillan, a WASPC case managegeived notice
from King County District Court identifying plaintiff as aradidate for EHM. (Dkt. 44, 14

At that time WASPC contracted with Behavioral Interventions, Inc., a Colorado compar

EHM services, and with Sentencing Alternatives, a division of Control Statiouritye
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Systems, Inc. and a California company,dtmohol monitoring. I¢l., 1156; Dkt. 45,189.)
At the time at issue in this casketEHMprovided by the vendanvolved an ankle bracelet a
transmitter connected to a phone line, while the alcohol monitoring involved a video g
breathalyzerand random telephone communications between the vendor’s operator

offender. Dkt. 44,9956.) The operator would call the offender and provide instructio
to where and how to stand in front of the video camera and blow into the breathaltjzamd]
the offender would show the results to the operator via the video camdraf6() With the

alcohol monitoring provided, the vendor's operator makes telephone calls and perforr

nd

amera,

and the

NS as

ns tests

with the offender, while WASPC provides the vendor’'s equipment, monitors the resdlts, a

reports the results to the court. (Dkt. 45, 7.)
McMillan met with plaintiff at Kent Regional Justice Center or about August 1(
2007 and communicated with him through written note¢Dkt. 44, Y78 and Ex. ]
McMillan informed plaintiff he would have to have someone at home tawakghone caa
dayfor alcohol monitoring (Id., 18 and Ex. 1 dt-4.) McMillan indicatedhecould schedulé¢
to have the test performed at the same sievery day but added that the calls could co
fifteen minutes before to fortfive minutes after the scheduled timdld., 8 and Ex. 1 &-3))
Plaintiff conveyed thahe would try to arrange to have someone in his family assist wit
monitoring and gav&cMillan his mother’s name and phone numbkt., Ex. 1 at 4-6.)
McMillan attests that upon returning to his office and contacting Senten
Alternatives, he was told they did not offer other equipment or options to accomr
plaintiff. (Id., 19.) McMillan further attests it he “discussed the [EHM] program and

requirements with [plaintiff's] family members[,findthatplaintiff’'s mother, Ann Godejohr]
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initially indicated her willingness to be present for and assist with tba@lmonitoring phon
calls. (Id., 110.)

McMillan again met with plaintiff to discuss the EHM and alcohol monitorinigl.,
111.) Notes of thatonversatioshow McMillanreiterated the alcohol monitoripgocessand
asked plaintiff to have his mother or another person call him to make arramgenid., EX.
2.) McMillan declareghat plaintiff's mother ultimately told him she was no longer intere

in helping plaintiff with the alcohol monitoringnd that he did not hear from anyone els¢

behalf of plaintiff. (d., 113.) On August 272007, McMillan sent a fax to King County

District Court stating:
William Kral is deaf and will not be able to be put on EHM with BAC for that
reason. The testing operators have to physically talk to him every time they
call. His people at his home aret welling [sic] to be at home during the test
times.

He is still at the RJC.

(Id., Ex. 3.)
Godejohn attests that she received a document from King County District Cthu
contact information for WASPC in regard to plaintiff's participation inNElNnd shortly

thereafter spoke with McMillan. (Dkt. 6P at 2.} Godejohnmaintains she explainem

1 WASPC moves to strika declarationprovided by Godejohn and portions otleclaration
provided byplaintiff. (Dkt. 52.) Therequest to strike Godejohn’s declaration because it is uns
was made moot by plaintiff's submission of a signed declarat{@eeDkt. 62.) Also, contrary t
WASPC'’s contention, the contenttbe declarations of botBodejohnand plaintiff are relevant anoh
most respectsupported by sufficient foundationSeeFed. R. Evid. 401 (“Evidence is relevant if: (a
has anytendency to make a fact more or less probable than it would be without the eviden®g;tae
fact is of consequence in determining the action.”) and Fed. R. Evid. 602 (iAssimay testify to
matter onlyif evidence is introduced sufficient to sugp a finding that the witness has persa
knowledge of the matter. Evidence to prove personal knowledge may coin#igt withess’s ow
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McMillan thatshe would not be able to assist plaintiff with the alcohol monitoring becau
would not be home with him due to her need to workd.) ( Godejohn attests that s
suggestegossible accommodations for plaintiff, including the use of a video phone, a b
such as that used by the actress Lindsay Lohan, and text messddingt 23.) Plaintiff
likewise contends that he at some point suggested the use of the “SCRAM (continuous
monitoring)” braceletused by Lohan. (Dkt. 49 at-2) Godejohnalso states that sh
contacted both the Northwest Deaf Addiction Center in Vancouver, Washington, ang
County Washington District Court to obtain information about deaf individuals on EHN
alcohol monitoring. [kt. 62-1 at3.) She adds thatnia final phone call with McMillanshe)
asked whether WASPC “would send Mike back to court to ask if they would remo
alcohol testingequirement.” Id. at 34.)

Judge Stephenson held a review hearing on September 13, 2007. (Dkt. 39,
Plaintiff requested andias denied the use of interpreter services By the court. (Dkt

49 at 3.) Judge Stephenson issuedaader stang plaintiff was “going to research options

breathtesting when he is on EHM and out of custody.” (Dkt. 39, Ecase of text altered|

However,instead of participating in EHMblaintiff proceeded to sentbe final 120 days of hi

testimony.”) See alsd-ed. R. Civ. P. 56(c)(4) (“An affidavit or declaration used to support or ojg
motion mustbe made on personal knowledge, set out facts that would be admissibikgeimcey anc
show that the affiant or declarant is competent to testify ométeers stated.”) WASPC also moves
strike the bulk of both declarations as containing inadmiskidesay. The Court finds insufficie
support for the assertion of hearsay as it relates to Godejohn’s and [dagttiffentions that the
requested various forms of accommodatioBee generallfFed. R. Evid. 801 (defining hearsa
Fonseca v. Sysco Food Servs. of Ariz., 18¢4 F.3d 840, 846 (9th Cir. 2004) (finding much of
evidence presented “not hearsay” and “within the deponent or declarargtspal knowledge[,]” an
concluding that “even the declarations that do contain hearsay are ateriissisummary judgmer
purposes because they ‘could be presented in an admissible form at trialdtherwise finds i
unnecessary, for the purpose of resolving the pending motions for summary judgneensider an
statements Gajbhn and plainff attribute to McMillanor others.
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sentence ircustody.

Plaintiff filed a claim fordamages with King County on August 16, 2010. (Dkt. 3
85-93). In so doing, he allege@!ASPC and King County refused to provide services
EHM because he is deaf, and that “Judge Stephenson refused to ameddrtteernake it deg
friendly and refused to allow me to use interpreters to be able to participdtd/iri E1d. at
86, 93) Plaintiff thereafterfiled his Complaint in this matterseeking monetary ar
declaratory relief (Dkt. 10.)

DISCUSSION

Summaryjudgment is appropriate when a “movant shows that there is no ge

dispute as to any material fact and the movant is entitled to judgment as a matter of éaly.

R. Civ. P. 56(a). The moving party is entitled to judgment as a matter of law vh
nonmoving party fails to make a sufficient showing on an essential elementaafskisvith
respect to which he has the burden of proGelotex Corp. v. Catretd77 U.S. 317, 3223
(1986). The Court must draw all reasonable inferences in favor aicthoving party
Matsushita Elec. Indus. Co. v. Zenith Radio Co#5 U.S. 574, 587 (1986).

The central issue is “whether the evidence presents a sufficient disagrezneguire
submission to a jury or whether it is so esided that one party musigvail as a matter of law
Anderson v. Liberty Lobby, Inc177 U.S. 242, 25%2 (1986). The moving party bears
initial burden of showing the district court “that there is an absence of evidence totsbp

nonmoving party’s case.”Celotex Corp.477 U.S. at 325. The moving party can carry

initial burden by producing affirmative evidence that negates an esselgimaént of the

nonmovant’s case, or by establishing that the nonmovant lacks the quantum of evideed
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to satisfy its burden of persuasion at triddlissan Fire & Marine Ins. Co., Ltd. v. Fritz Co
Inc., 210 F.3d 1099, 1102 (9th Cir. 2000). The burden then shifts to the nonmoving
establish a genuine issue of material faMatsushita Elec. Indus. Ca475 U.S. at 585-87.

In supporting a factual position, a party must “cit[e] to particular parisatérials in

S.,

party to

the record . . .; or show[] that the materials cited do not establish the absence oeprésenc

genuine dispute, or that an adverse party cannot produce admissible evidence to su
fact.” Fed. R. Civ. P. 56(c)(1).The nonmoving party “must do more than simply show

there is some metaphysical doubt as to the material fadtatsushita Elec. Indus. Co475

U.S. at 585. “[T]he requirement isaththere be ngenuineissue of material fact. ... Only

disputes over facts that might affect the outcome of the suit under the govemninglil
properly preclude the entry of summary judgmenfhderson477 U.S. at 2448 (emphasi

in original). “The mere existence of a scintilla of evidence in support of thenowmg

party’s position is not sufficient[]” to defeat summary judgmeiftiton Energy Corp. V.

Square D Cq.68 F.3d 1216, 1221 (9th Cir. 1995). Nor can the nonmoving party “d

sumnary judgment with allegations in the complaint, or with unsupported conjectu

conclusory statements.’Hernandez v. Spacelabs Med. .In843 F.3d 1107, 1112 (9th Ci

2003).

All three parties in this matter move for summary judgment, in whole orrin phe
Court first considerssome preliminary arguments raised by defendants, and there
addresses plaintiff’'s claims under the ADA and WLAD.

A. Judicial Immunity

Defendants maintain this action is barred by judicial immunity. Claims for mor
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damages against judges are barred by absolute judicial immuniireles v. Wacp502 U.S
9, 912 (1991). Accord Schucker v. Rockwoo846 F.2d 1202, 1204 (9th Cir. 1988) (}

curiam) (“Judges are absolutely immune from damages actions for jaditsaaken within th

ber

D

jurisdiction of their courts.”) (citation omitted). A“judge loses absolute immunity only when

he acts in the clear abnce of all jurisdiction or performs an act that is not judicial in nat
Schucker846 F.2dat 1204 (citations omitted).

Defendants contenchat the decision to allow plaintiff to participate in EHIs
sentencing alternative to confinement in,j@ahd the decision to deny a request for
assistance of an interpreter in the September 2007 hearidgeretionary judicial decisia
protected by absolute judicial immunitySeeDuvall v. County of Kitsag®260 F.3d 1124, 113
(9th Cir. 2001)judicial immunity applied to state court judge’s decision to deny deaf pi
request for videotext display)Noting plaintiff's inability, in his deposition, to point to ar
person other than Judge Stephenson as violating his civil rights based on hiyd{Edbil39,

1 9 and Ex. 7Kral Dep) at 192234),King County reasons it should be dismissed from

suit. WASPC adds arguments that, as an agent carrying owbthés instructions, it i$

entitled to the same immunity as the judgge, e.g, Lutheran Day Care v. Snohomish Cour
119 Wn.2d 91, 12@7, 829 P.2d 746 (1992)astjudicial immunity of hearing examiner at
county council extended to county), and that it cannot be held liable for the judicial conal
District Court Judgeyho is astate, not a county act@eeWash. Const. Art. IV, 8 1 and RC
3.30.030Eggar v. City of Livingstar0 F.3d 312316(9th Cir. 1994) (Because Judge Trav
was functioning as a state judicial officer, his acts and omissions were not aaity policy

or custom. A municipality cannot be liable for judicial conduct it lacks the power to red
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control, or remedy, even if that conduct parallels or appears entangled witlsities o the

municipality’)

Defendants’ reliance on judicial immunity as a barrier to this suit is misplaced.

Defendants do not presegxidencesupportingthe conclusion that Judge Stephenson de
plaintiff the opportunity to participate in EHM. Judge Stephenson sentenced plai&#fM
and it is apparerftom the plain language of her September 2007 order that she fully int
plaintiff to participate in that sentencing alternativéDkt. 39 at Ex. 3 anBx. 5 (‘Def is going
to research options re: breathtestimigen he is on EHMnd out of custody.”) (casa& text
altered and emphasis added).)

Nor does the outcome of the September 2007 heatheywiseend the inquiry intg
accommodation. First, hile acknowledginghe District Court'sdenial of his request for g
interpreter to assist in EHNseeDkt. 49 at 3) plaintiff alleges that both WASPC and Kin
County denied him the opportunity to participate in EHM based on his disabifitge e(g,

Dkt. 10 and Dkt. 39 af1-81, 86.) Moreover, a stated by the Ninth Circuittie possibility

nied

ended

11

that an individual judge might refuse to order, or even permit, an accommodatiom a|. .

particular case would not absolve the County [or some other public enfityjhe]
responsibility to attempt to comply with the ADA Duvall, 260 F.3d at 114t.15(rejecting
argument that a county and other named defendants may not be held liableilime ad
accommodate a hearing impaired litigant because a judge rejected a requested aatiom
of using a videotext display in a court proceedingjr this reason, and for the reasons st
above defendants fail to establish that plaintiff's inability to participate in EHM resdilten a

judicial act entling defendants to immunity.
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B. RookerFeldman Doctrine

Defendants also argue thatet@ourt lacks jurisdiction over this matter under
RookerFeldman doctrine. The RookerFeldman doctrine prevents federal courts frg
secondguessing stateourt decisions by barring lower federal courts from hearing de
appeals from stateourt judlgments. SeeRooker v. Fidelity Trust Cp263 U.S. 413 (1923
D.C. Ct. of Appeals v. Feldmaa60 U.S. 462 (1983armona v. Carmona03 F.3d 1041
1050 (9th Cir. 2010).

Defendants arguthat consideration of plaintiff's claims would require this Gdon
consider invalidating Judge Stephenson’s decision regarding plaintiff's serdeddeer
decision to deny the appointment of amerpreter for plaintiffs use of EHMthereby
implicating theRookerFeldmandoctrine They note that it is immateritd this analysishat
plaintiff pursues claimander the ADA. See Dale v. Moorel21 F.3d 624, 6228 (11th Cir.

1997) (“[T]he ADA does not provide an independent source of federal court jurisdictic

the

m

facto

n that

overrides the application of tiRookerFeldmandoctrine.”) However, the Court does not find

theRookerFeldmandoctrine applicable to this matter.

As recently confirmed by the United States Supreme C&uhe narrow grourid
occupied by théRookerFeldmarj doctrine,. . . ‘is confined to cases of thisnd from which the
doctrine acquired its name: cases brought by-staiet losers . . . inviting district court revie
and rejection of [the state colg} judgments” Skinner v. Switzerl31 S. Ct. 12891297
(2011) (quoting=xxon Mobil Corp. v. Saudi Basic Industries Cofgl4 U.S. 280284 (2005).
Therefore, undeRooker-Feldmaya plaintiff may not seek reversal of a state court decisig

filing a claim in federal district court.Noel v. Hal| 341 F.3d 1148, 159th Cir. 2003 (“A
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party dsappointed by a decision of a state court may seek reversal of that decisipedyngp
to a higher state court. A party disappointed by a decision of the highest@ia in which a
decision may be had may seek reversal of that decision by apptalihg United States
Supreme Court. In neither case may the disappointed party appeal to a fediéctlcdist,
even if a federal question is present or if there is diversity of citiggbshween the partie¥?

RookerFeldmandoes not precludéhe pursuit of an “independent claim” in federal
district Court. Exxon Mobil Corp, 544 U.S. at 2983. See also Carmon®03 F.3d at 1050
(“A suit brought in federal district court is'de facto appeaforbidden byRookerFeldman
when ‘a federal plaintiff asserts as a legal wrargallegedly erroneous decision by a state
court, and seeks relief from a state court judgment based on that décisidn.contrast, if a
plaintiff ‘asserts as a legal wrong an allegedly illegal act orssimm by an adverse party,

RookerFeldmandoes not bar jurisdiction.”™) (quotingoel 341 F.3d at 1164).This remains

true even wherethe‘same or a related questiomas earlier aired between the parties in state

court.” Skinner 131 S. Ct. at 129uoting Exxon Mobil Corp, 544 U.S. aR92-93 (other
cited sources omitted).

Again, Judge Stephenson sentenced plaintiff to EHM and reiterated helomiiatt

2 The Supreme Courhas also heldhe RookefFeldmandoctrine implicated where claims
presented are “inextricably intertwined” with a denial in a state pracgedieldman 460 U.Sat 483
n. 16. However, as explained by the Ninth Circuit: “Only when theadéréady a forbidden de facto
appeal in federal court does the ‘inextricably intertwined’ test come into @lage a federal plaintitf
seeks to bring a forbidden de facto appeal, &eldnan that federal plaintiff may not, as part of the
suit in which the forbidden appeal is brought, seek to litigate an issue fihakisicably intertwined’
with the state court judicial decision from which the forbidden de fagbea is brought.Nod, 341

F.3d at 1158 (citing Facio v. Jones929 F.2d 541, 543 (10th Cir. 1991) (a plaintiff barred by
Rooker-Feldmarfrom seeking “to vacate and to set aside” a state court judgment through a de facto
appeal, was forbidden to seek a declaratory judgmealidating the state court rule on which the state

court decision relied because the “request for declaratory relief [was] aadatyrintertwined with his
request to vacate and to set aside the [state court] judgrnent.”)

ORDER RE: PENDING MOTIONS
FOR SUMMARY JUDGMENT
PAGE-12




01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

plaintiff would serve a portion of his sentence on EHM in the review hearitgntif? is not
seekingreview and/oreversal othat decisionor of anystate court judgment.Cf. Dalg 121
F.3d at 62&27 (plaintiff’'s ADA claim against state bar examiners barretRbgkerFeldman

where federal case would require the Court to review a final bate decision). Plaintiff

instead brings forth an independent claim alleging defendants failed to accomrhzdate

disability in violation of federal and state lawsSee e.g, Manufactured Home Cmtys., Inc.

City of San Jose420 F.3d 1022, 10280 (9th Cir. 2005) (finding no forbidden appeal under

RookerFeldmanwhere plaintiff sued a City, not a stateurt, and challenged the Cisy

interpretation of arordinance, not the state cowgrtfactual or legal conclusianYurner v.

Crawford Square Apts. I, L.P449 F.3d 542, 547 (3d Cir. 2006) (“Turner’'s complaint rajsed

federal claims, grounded on the [Fair Housing Act (FHA)], not caused by thecastats

judgment but instead attributable to defendants’ alleged FHA violatlmatspreceded the

statecourt judgment.”; the “overlap” between adjudicated staigrt claims and involveme

of the same operative facts did not implicRteokerFeldmar). As discussed abovdudge

D

Nt

Stephensds denial ofa request for an interpreter ahearing does not resolve the issue of

defendants’ responsibility in relation to accommodatid@@eeDuvall, 260 F.3d at 114h.15
For all of these reasons, defendants fail to establish this Court’s lackisafigtion over
plaintiff's claims based othe RookerFeldmandoctrine.

C. Prison Litigation Reform Act

Defendants argue plaintiffdamageslaim is barred by the Prison Litigation Refo

Act (PLRA) given the absence of a physical injury. The PLRA states, in relevant gdat

Federal civil aion may be brought by a prisoner confined in a jail, prison, or other corregtional
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facility, for mental or emotional injury suffered while in custody without a pslaywing of
physical injury” 42 U.S.C. § 1997e(e). However, as noted by plaintiff, RbRA applies
only to individuals who are detained at the time they file s@ialamantes v. Leyy®75 F.3d
1021, 102324 (9th Cir. 2009) (holding that “‘only individuals whet, the time they seek to f

their civil actions are detained as a resulthsing accused of, convicted of, or sentenceg

criminal offenses areprisoner$ within the definition of 42 U.S.C. § 1997%. (emphasis

added) (quotindgPage v. Torrey201 F.3d 1136, 4D (9th Cir. 2000). Because plaintiff wa

not detainedat the time he filed suitthe PLRA does not apply.

D. PreClaim Notice
WASPC argues plaintiff's claims are subject to dismissal based on his failampdyc
with Washington’s noticef-claim statute, RCW 4.96.020. That statute requires

presentation of a claim for damages as “a condition precedent to the commendeams|
action” seeking tort damages against a local governmental entity. RCW 4.98.
However, the Court finds no need to consider this argument. First, as discussed be
Court finds plaintiff's WLAD claim subject to dismissal on summary judgment. It need
therefore, consider whetheplaintiff satisfied the requirements ofWashington’s
notice-ofclaim statuten relation to WASPC. Second, the Court finds no basis for congi
the noticeof-claim statuteapplies to plaintiff's ADA claims. Seg e.g, Felder v. Casey487
U.S. 131, 138 (1988)sfate claims filing statute should not be applied to federal civil r
claims under 42 U.S.C. § 198®ayne v. ArpaipNo. CV091195PHX-NVW, 2009 U.S. Dist
LEXIS 110553 at *34 (D. Az. Nov. 4, 2009) (Arizona’s notieef-claim statute does not app

to federal claims)Tout v. Erie CmtyCollege 923 F. Supp. 13, 15 (W.D.N.Y. 1995) (findi
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no basis why state notigd-claim statute should apply to Title VII clainfinley v. Giacobbg

827 F. Supp. 215, 219 (S.D.N.Y. 1993) (declining to apply New "sar&ticeof-claim statute

to ADA claimg. Accordingly, WASPC'’s prelaim notice argument pvides no basis fqg

dismissal on summary judgment.

E. Declaratory Relief
Defendants maintain the declaratory relief sought by plaintiff is not availehkisano
longer subject to his court sentence. However, in so doing, defenelgrds a case fiuling a

prisoner’s request fanjunctiverelief moot following his transfer to another institutioisee
Dilley v. Gunn 64 F.3d 1365, 1368 (9th Cir. 1995). Defendants cite no support f
conclusion that plaintiff would not be entitled to declaratory relief giventbas no longe

subject to his sentence. Also, the Court finds King County’s assertion that pfaired to

request a declaration with regard to any specific paligyersuasivgiventhe absence of any

=

or the

r

information whatsoeveas to Kng County’s disability accommodation policies. Finally,

plaintiff does request declaratory relief in the form of a declaration tfetidknts violated hi
rights. (Dkt. 10 at 6.) The Court thereforefinds no basis for concludingt this timethat

plaintiff's request for declaraty relief is moot.

S

F. Americans with Disabilities Act
Plaintiff sues King County under Title Il of the ADA, which holds that “no qualified
individual with a disability shall, by reason of such disability, be excluded fpticipation in

or be denied the benefits of the services, programs, or activities of a public ente

subjected to discrimination by any such ernitity42 U.S.C. § 12132. He sues WASPC under

Title Il of the ADA, which prohibits discriminationdh the basis of disability in the full and
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egual enjoyment of the goods, services, facilities, privileges, advantagesparmodations ¢
any place of public accommodation by any person who owns, leases (otd@asesperates
place of public accommotan.” 42 U.S.C. § 12182(a).

Plaintiff seeks partial summary judgment based on his establishment of a prim

case under the ADAwhile defendants argue plaintiff's ADA claims should be dismisse

a

a facie

d on

summary judgment.Because it appears that plaintiff's claims against both defendants are

properly analyzed under Title Il of the ADA, the Court filsiefly addresses plaintiff’
presentation of a Title Il claim against WASPC.

1. Title 11l of the ADA:

Title Il of the ADA prohibits discriminatioron the basis of disability in places
public accommodation. 42 U.S.C. § 1218ZThe phrasepublic accommodation’ is define
in terms of 12 extensive categorie®GA Tour, Inc. v. Martin532 U.S. 661, 676 (2001
including places of lodgindood or drink establishmentglaces of exhibition, entertainme
public gathering, public display/collection, recreatiexercise or educationsales, rental, an
service establishmentgublic transportation stations, asalcial service center establishme
“if the operations of such entities affect commgfte42 U.S.C. § 12181(7).

Plaintiff fails to establish that WASPC falls into any of the categsuegect tdTitle 1
of the ADA. Instead,as it concedes indtmotion for summary judgment (Dkt. 43 ail9),

WASPCappears to be properly consideredadscal governmental entifyor “public entity”,

under the ADA.
The ADA defines “public entity” as including “any State or local government|[¢l
“any departmentgency, special purpose district, or other instrumentality of a Statees 8t
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local government[.]” 42 U.S.C. § 12131(ap public entityis broadly construed as includi
“ every possible agency of state or local governtiientee v. City of Los Ayeles 250 F.3d
668, 691 (9th Cir. 2001) (quoted sources omitted) (noting thatsbatid prisons and local |g
enforcement agencies are public entities under the ADAJASPC, as addressed ihe
portion of the Revised Code of Washington governing “Counties™declared to be
combination of units of local governméfit RCW 8§ 36.28A.010 As such, the Cou
concludes thaan ADA claim against WASPC would fall under Title Hot Title 111.2

Given the above, plaintiff necessarily fails to establish his entitlement to |

summary judgment against WASPC under Title Il of the ADA. Howeverdiacusse

further below, WASPC appears to be a proper party in relation to plaintiffes Tidlaim.

Accordingly, the Courtoncludes that, upon provision of an amend®dplaint identifying the

proper ADA title in relation to WASPC, plaintiff's claims against this defendsinbuld

Y

rt

partial

)

proceed

2. Title 1l of the ADA:

Title 1l of the ADA prohibits a public entity from discriminating against a qualified
individual with a disability on the basis of disability42 U.S.C. § 12132 In order to

demonstrate a Title Niolation, plaintiff must show:(1) he is & qualified individual with g
disability’; (2) he was excluded from participation in or denied the benefits of a publig®
services, programs, or activities, or was otherwise discriminated agaittst public entity

and (3)the exclusion, denial of benefits, or discrimination was by reasomisoflisability.

3 Additionally, as noted by WASPC, a Title III claim would allow for omjunctive relief, a remedy ng
sought by plaintiff in this caseFischer v. SJB.D. Inc, 214 F.3d 11151120& n.6 (9th Cir. 2000)
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Duvall, 260 F.3dat 1135(citing Weinreich v. Los Angeles County Meffoansp. Auth.114
F.3d 976, 978 (9th Cir. 1997)

A “qualified individual with a disabilityis definedas ‘an individual with a disability
who, with or without reas@ble modifications to rules, policies, or practices, the remov
architectural, communication, or transportation barriers, or the provision ofaayéids and
services, meets the essential eligibility requirements for the receipt \wteseror the
participation in programs or activities provided by a public efitity2 U.S.C. § 12131(2).In
considering the services, programs, or activities at isgtjee ADA’s broad laguage brings
within its scope ™anything a public entity does|[,]”Lee 250 F.3d at 691(quoting
Pennsylvania Dep’of Corr. v. Yeskeyl18 F.3d 168, 171 & n.5 (3d Cir. 199&jf'd 524 U.S.
206 (1998) (quoting 28 C.F.R. Pt. 35, App. A, preamble to ADA regulations)), and “all
operations of a qualifying local governmentThompson v. Davi295 F.3d 890, 8989 (9th
Cir. 2002) (internal quotation marks omitteqyjuoting Bay Area Addiction Research a
Treatment, Inc. v. City of Antth, 179 F.3d 725, 731 (9th Cir. 199.

Plaintiff is a deaf individual who was sentenced to EHM with alcohol monitamir
King County District Court The evidence presented establishesKivag County through the
CCD of the DAJD,provides EHM and in somiémited circumstances employs the use (¢
Sobrieter to conduct alcohol monitorifig(Dkt. 40, 7 35, 1012.) The evidence furthg

establishes thAWASPC facilitates the provisioof EHM and alcohol monitorintp some King

al of

U7

of the

nd

County defendants (Dkt. 49, 11 47.) The Court, accordingly, finds the evidence sufficient

4 The Court discusses below King County’s contention that it does not prvideyone
alcohol monitoring on EHM.
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to support the conclusidhat plaintiff is a qualified individual with a disabilitynder Title Il of
the ADA. 42 U.S.C. § 12131(2).See alsoreskey524 U.S. at 210-1Zigding Title 11 of the
ADA applied to state prisons; disabled prisoners qualified to receive benmefiteraices of
state prisons if they meet eligibility requirements, despite the fact that participzdipmot
always be voluntary)Thompson 295 F.3dat 896 (plaintiffs alleged substantially limitin
impairments and statutory eligibility for parole; findifigarole proceedings constitute
activity of a public entity that falls within the ADA’s reach.”)

Plaintiff maintains satisfaction of the remaining elements of a Title Il claim in th
was excluded from participation in EHM by reason of his disabilitpugh a denial o
reasonable accommodationg.ederal regulations implementing Title 1l require public ent

to “make reasonable modifications in policies, practices, or procedures when theatiods|

are necessary to avoid discrimination on the basis of disability, unless the pulbjicamt

demonstrate that making the modifications would fundamentally alter the nbtheeservice
program, or activity.” 28 C.F.R. 8§ 35.130(b)(7AccordMemmer v. Marin County Court
169 F.3d 630, 633 (9th Cir. 1999).The regulations further provide:

(2)(1) A public entity shall take appropriate steps to ensure that communications

with applicants, participants, members of the public, and companions with
disabilities are as effective as communications witters.

(b)(1) A public entity shall furnish appropriate auxiliary aids and servitese
necessary to afford individuals with disabilities, including applicants,
participants, companions, and members of the public, an equal opportunity to

5 “Although Title Il of the ADA uses the terrtreasonable modificationrather thar
‘reasonable accommodatibn,these terms create identical standgidsand are usec
“interchangeably.””McGary v. City of Portland386 F.3d 1259, 1266 n.3 (9th Cir. 2004) (quo
Wong v. Regents of Univ. of Gdl92 F.3d 807, 816 n.26 (9th Cir. 199
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participate in, and enjoy the benefits of, a service, program, or activity of a

public entity.
28 C.F.R. § 35.160. Additionally, while the “type of auxiliary aid or service necess
ensure effective communication will vary[,]” a public entisy directed ¢ give ‘primary
consideration to the requests of individuals with disabilitiekl” at § 35.160(b)(2).

In pursuing a reasonable accommodation claim, plaintiff bears the burd

establishing “the existence of a reasonable accommodation’ that woulde emaip to
participate in the program, service or activity at issuBiercev. County of Oranges26 F.3d
1190, 1217 (9th Cir. 2008) (quotiZgikle v. Regents of the Univ. of C4l66 F.3d 1041, 104
(9th Cir. 1999). “The public entity may then rebut this by showing that the requ
accommodation would require a fundamental alteration or would produce an undue’h
Id. (citing 28 C.F.R. § 35.150(a)(B) Plaintiff also bears the burden of showing f{
accommodations offered by the public entity “were not reasonatdethat he was unable
participate equally in the [service, program, or activity] at issuBuvall, 260 F.3d at 113
(citing Memmey 169 F.3d at 6334). The question of reasonableness “always requif
factspecific, contaespecific inquiry.” Pierce 526 F.3d at 1217.

Plaintiff avers his identification of reasonable accommodations and sabsfacthis
obligation to show that the “family assistance” plan offered by WASPC would né&t wde
argues King County ay not shielditself from liability by its reliance on WASPC to provi
EHM servicespointing to the regulations implementing Title Il as holdinat a public entity

may notdeny service to a qualified individual with a disability through its contractuaher

arrangements 28 C.F.R. 8 35.13B). Plaintiff also maintains WASPC denied him use o
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services and failed to make or even consider any modifications to its practccesocedures

to accommodate his disability.

Noting plaintiff seeks to recover monetadamages, King County observes t

plaintiff must, thereforeprove intentional discrimination under a “deliberate indifference

hat

standard. Duvall, 260 F.3d at 11389. ‘Deliberate indifference requires both knowledge

that a harm to a federally protectight is substantially likely, and a failure to act upon that the

likelihood.” Id. at 1139 (citinginter alia, City of Canton v. Harris489 U.S. 378, 389 (1988

King County furtherstatesthat plaintiff was required to identify “specific reasonabdeid

“necessary” accommodations which the County then failed to providemmey 169 F.3d at

633.

King Countymaintainsplaintiff failed to make any attempt to talk to County offici
about EHM, let alone identifying specific reasonable and necessapynaxdations th
County failed to provide. King Countyrtheraversthat, while plaintiff's deafness would n
have prevented him from receiving EHM had he asked, it would not have been able to

EHM with alcohol monitoringbecause it does not proe that service to anyoneAs

described above, King County states that defendants and pramtodered to have alcohol

monitoring while on EHM “must independently find their own method of getting the al

monitoring accomplished” and that this typically happens through the assistba probatio

als

D

ot

provide

cohol

N

officer. (Dkt. 40,914.) King Countypoints to Judge Stephenson’s September 2007 order as

demonstrating her expectation plaintfbuld take care of this aspect of his EHM. (DKkt.

Ex. 5.)

King County also asserts plaintiff's failure to mitigate his damages, stiagirdid no
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more than see or hear about the actress Lindsay Lohan on TV aaddbakfew internet site
(seeDkt. 39 at 4359), and failed to move for reconsideration of the sentencing order pro
for EHM. King County adds that it did provid@aintiff with auxiliary aids and service

including authorizations for an interpreter for Victim Information Panekises, the

translation of court hearings into American Sign Language, and specsahgamd a TTY unit

duringplaintiff's incarceration. $eeDkts. 39 & 41.5

WASPC contends plaintiff was not denied access to EHM, statimgted plaintiff to
participate in the program amdade multiple reasonable efforts at accommodaincluding
reduced pricing, the allowance for someone to assist plaintiff with the alcwhmloring, the
offer to schedule the monitoring at two set times during the day, and contacting thetoe
inquire intofurther accommodation. (Dkt. 44, TL6WASPC avers plaintiff's deafness h
nothing to do with whether he could participate in EHM and that only plaintiff’slityata get
another individual to help him with the alcohol monitoringemtor calls prevented h
participation. Like King County, WASPC avers plaintiff's failure to identify any speg

reasonable and necessary alternative accommodations WASPC then failed tte.

S

iding

ndo

ad

S
ifi

provi

WASPClikewisepoints to plaintiff’s failure to take any action, such as appealing his sentence

requestinge-sentencing, filing a grievancer requesting release. It also points to tthied
party vendaos performing the EHMand alcohol monitoringervices as the enties controlling
the technical requirements for participation.

WASPC positsthat it was not aware of any other “available technology optiong

6 King County additionally avers that plaintiff inappropriately raises athewery of its liability through
its reliance on WASP® provide EHM. However, the Court finds plaintiff's argument appede. Nor doe
the Court find, contrary to King County’'s suggestion, any problenh wiintiff's reliance on applicabl
regulations in support of his claim.
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plaintiff. (Dkt. 64 at 12.) It challenges plaintiff's contention that he geermation
regarding other technology as hearsay, fabrication, and without foundation, notestie
of any admissible evidence or expert offered by plaintiff to testify aseimative technologies
and avers that “[t]he only relevant evidence before the court is that WASPGiaated
vendor had no such product available in 2007 and did not have anything similar until
(Id. (citing Dkt. 45, 110 (WASPC vendor did not provide alcohol testing through the ski
2010; adding that such technology would not have resolved plaintiff's issue as, after &sf
sent, “some sort of confirmationmonuniation would be necessary.”))

In considering the arguments of the parties, the Court first addresses the irardlo#

both King County and WASPC in relation to plaintiff's Title Il claim. Aatetl above, it

appears that both defendants are properly considered as public entities undler Ftigher,
while the Court finds the briefing and materialsgareted by the parti@ssufficient to allow for
a completeunderstanihg of the relationshipetweenthe defendants and the respective r
played in the provision of EHM and/or alcohol monitorings itlearboth defendants provid
relevant services, pgrams, and/or activities relevant to plaintiff's claimThe Court
therefore, considers plaintiffBitle 11 denial of reasonable accommodation claimeiation to
both King County and WASPC.

Defendantdail to support their entittement to summary judgrhbased oplaintiff's
alleged failure to request“specific reasonableand “necessafy accommodations whic
defendants then failed fwovide. Memmey 169 F.3d at 633.Plaintiff proffers declaration
supporting the contention that he, individually &mdhrough his mother, requested variq

forms of accommodatiofrom WASPC such as video conferencing, text messaging,
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SCRAM bracelet (Dkt. 49 at 23; Dkt. 621 at 23.) WASPCand McMillandery plaintiff or
his mother made any such request®kt. 44) Accordingly, this issue presenssgenuing
issue of material fact that may na decided on summary judgment.

Moreover, it is undisputed both that WASPC alerted King County District Couiaixi
as to plaintiff's inability to participate in EHMith alcohol monitoring due to his deafnég
(Dkt. 44, Ex. 3 (“William Kral is deaf and will not be able to be put on EHM with BAC for
reason.”)), and thatl@intiff requesed accommodation through the assistance of interpreté
the September 2007daring. As stated above, the Judge’s refusaplaintiff’'s request doe
not absolve a public entity of its responsibilities under the AlBuvall, 260 F.3d at 114
n.15. Further, {w]hen the plaintiff has alerted the public entity to his need for acwatation
(or where the need for accommodation is obvious, or required by statute or regulati
public entity is on notice that an accommodation is required, and the plaintiff hfiecats
first element of the deliberate indifference testd. a 1139. See alsoRobertson v. La
Animas County Sheriff's Dep%00 F.3d 1185, 1194-95 (10th Cir. 20QTA] public entity is
on notice that an individual needs an accommodation when it knows that an individual r
one, either because that need abvious or because the individual requests
accommodation.”)Kiman v. N.H. Dep’'t of Corr.451 F.3d 274, 283 (1st Cir. 200@yhile
reasonable accommodation is typically triggered by a retpgesuse a disability and need

accommodation is not always known, “sometimes the [persarged for an accommodati

will be obvious; and in such cases, different rules may apply.”) (quoted sourcedmi

Plaintiff's requesfor the assistance of an interpreter to assist with EHM and alcohol mog

in aKing CountyDistrict Court hearingrovides support for the contention that he alerteq
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public entity to his need for accommodation and/or that that need was obvious. |e¥sit)

plaintiff's requesand WASPC'’s August 2007 faise ajuestion aso whether defendants ¢

reasonably maintain they were not on notisdo plaintiff's need for accommodatjan issue

the Court concludes would benefit from further development.

There also remains a questioas to whether plaintiff could reasonably have b
expected to contact a separate King County entity or representative ionrétattHM and
alcohol monitoring given that he had otherwise dealt exclusively with WASP Qe
initiation, as to this asjé of his sentence. Although the relationship and roles of f{
defendants remain unclear, as plaintiff observes, the prohibition on discriminatindsexdg
only to apublic entity’s direct actionsbut also through its “contractual, licensing, or ot
arrangements[.]28 C.F.R. § 35.130)(1). See also generally Armstrong v. Schwarzeneg
622 F.3d 1058, 10683, 106568 (9th Cir. 2010 (rejecting arguments challenging
35.130(b)(1) and affirming district court’s decision finding Statsponsiblgor providing

reasonable accommodations to the disabled prisoners and parolees that they house

e

een

he

her

jger

8

in county

jails.”) Therefore, as argued by plaintiff, King County would not be shielded from liatality

the extent it utilized WASPC to provide EHM with alcbhmonitoring through som
contractual or other arrangement. Similarly, WASPC would not be shieldedi&aitityl to
the extent it relied on its vendorservices through some type obntractual or othe
arrangement. Additionally, public entities arddble under principles of respondeat supe

for their employees’ violations of the ADADuvall, 260 F.3d at 1141.

The Courtfurther finds other outstandingsue as toaccommodation.“Reasonable

accommodation does not require an organization to nugdamental or substantial alteratiq
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to its programs.” Mark H. v. Hamamoto620 F.3d 1090, 1098 (9th Cir. 2010) (cited sou
omitted). “Reasonableness ‘depends on the individual circumstances of eachndd
requires a faespecific, individualizedanalysis of the disabled individual's circumstances
the accommodations that might allow him to [enjoy meaningful access to the pjdgrdt
(quotingVinson v. Thoma£88 F.3d 1145, 1154 (9th Cir. 2002) (internal citation and quot
marks omitted). “An accommodation is reasonable if it is ‘reasonable on its fa¢
ordinarily or in the run of cases.”ld. (quotingU.S. Airways, Inc. v. Barnets35 U.S. 391
402 (2002)). Here, there remain quest®of fact as to the reasonableness of plaint
requested accommodatiohs.

In addition, apublic entity must “undertake a fagpecific investigation to determir
what constitutes a reasonable accommodation[Quvall, 260 F.3d at 1136.“[M]ere
speculation that a suggested accommodation is not feasible falls short of the biled
accommodation requirement; the Acts create a duty to gather sufficient ititarrfiram the

[disabled individual] and qualified exyie as needed to determine what accommodation

7 “Although neither the Rehabilitation Act nor Title Il of the ADA, on its fa@quires the
provision of sigdanguage interpreters as an accommodation for heemipgired individuals, th
regulations promulgated by the Attorney General under Title Il list-lsigguage iterpreters an
videotext display as among the accommodations required, in appropriate circesistgrine ADA.
Duvall, 260 F.3d at 11345 n.7 (citing 28 C.F.R. 8§ 35.104(1) (also listing numerous other typ
auxiliary aids and services))See alset2 U.S.C. § 12103(1) (describing “auxiliary aids and servi
as including: “(A) qualified interpreters or other effective lnoets of making aurally delivered materi
available to individuals with hearing impairments; (B) qualified readaped textsor other effective

methods of making visually delivered materials available to individuals vighal impairments;
(C) acquisition or modification of equipment or devices; and (D) otheitagi services and actions.’

The Court notes that none of the parties in this case present any erpléehind Judge Stephenso
denial of plaintiff's requested accommodatiorCf. Duvall, 260 F.3d at 1141 n.1§udge neve
suggested he would not permit use of requested accommaodation if it vadedlavandjn fact, said
“despite its unavailability in the county,” plaintiff was freepmvide the requested service himse
possible; “Thus, it seems clear that Judge Kruse had no objection to the itmoteh display in hi
courtroom.”)
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necessary.” Id. (quotingWong v. Regents of the Univ. Cd92 F.3d 807, 818 (9th Cir. 199

(all but first alteration in original; citation and internal quotation marks omitted).

In this ca&e, King Couwnty, considered separately from WASP&mittedly did not

undertake any investigation into accommodatmallow plaintiff to serve the EHM portion
his sentenc& The Court finds unpersuasive King County’s argument that it could not
discriminatedagainst plaintiff given that it does not provide alcohol monitoring to any
First, King County concedes its use of the Sobrieter, an alcohol monitoring devicdain

circumstancesalbeit not in relation to EHM (Dkt. 40, 17 1612.)° Second, King County’

argument “effectively eliminates the duty off@ublic entity] to provide auxiliary aids and

servicef]” given that, “[bly its very definition, an auxiliary aid or service is an additional
different service thdta public entityjmust offerthe disabled. Arizona v. Harkins Amuseme
Enterprises, Ing 603 F.3d 666, 672 (9th Cir. 2010) (rejecting similar reasoning in a Ti
case; adding: For example, a courthouse that was accessible only by steps could na
ADA liability by arguing that everyoneéncluding the wheelchair bourthas equal access
the steps. And an office building could not avoid having to put Braille numbering on the |
in its elevator by arguing that everyenecluding the blindhas equal access toet written
text”; explaining that, while other decisions “support the proposition that the content of

or service need not be altered under the ADA, neither of those decisions turn on whettes

8 The accommodains provided in relation to plaintiff's period of confinementaoérelevan
to the issue of accommodation in relation to the EHM portidghegentence.

9 The Court does not take a position that the use of a Sobrieter would have serv
reasonal@d accommodation for plaintiff. However, it nsthat the fact that this technology would 1
have been random does not appear to eliminate it as a possibility givéngimat clear the senten
required random testingndgiven that WASPC offered cheduled testinghrough its vendor as &
accommodation.
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of public accommodation must provide an auxiliaiyor service that falls within the manda
of § 12182(b)(2)(A)(iii)?) While it may well be appropriate to impose the obligatior
finding methods to accomplish alcohol monitorign the typical offendera disabled
offender’s need for an accommodation imposes obligations on a public entity under the

WASPC does provide evidence supportitgyoffer of accommodation through t
allowance of scheduled alcohol monitoring phone calls with third party assistéaneziew
of the applicable regulatiorraises a question as to whether requiring plaintiff to provid
own interpreter constitutes a reasonaadeommodation 28 C.F.R. § 35.160(c)(1) (“A publ
entity shall not require an individual with a disability to bring another individual éogmt for

him or her.”}° In any eventthe question of whether a public entity has provided reaso

accommodation is “ordinarily a question of factFuller v. Frank 916 F.2d 558, 562 n.6 (9th

Cir. 1990) (citingReynolds v. BrogkB15 F.2d 571, 575 (9@ir. 1987)). Accord Crowder v

Kitagawg 81 F.3d 1480, 14886 (9th Cir. 1996)“[W] e have held that the determination
what constitutes reasonable modification is highly -faetcific, requiring casbky-case
inquiry.”) (citing Chalk v. United Statesi&trict Court, 840 F.2d 701, 705 (9th Cir. 1988
Here, WASPC maintagiGodejohn inexplicably declined to assmaintiff (Dkt. 44, 113)
while Godejohn claims she was unable to assist plaintiff due to her need to work Dkt
2). Plaintiff alsopoints to the fact that the twice daily scheduled phone calls could

fifteen minutes before to fortfive minutes after the scheddléme. (Dkt. 44, Ex. 1 at-3.)

10 See als@8 C.F.R. 8§ 35.160(c)(Z) A public entity shall not rely on an adult accompany
an individual with a disability to interpret or facilitate communicationegt-(i) In an emergenc
involving an imminent threat to the safety or welfare of an individugh®mpublic where there is 1
interpreter available; ofii) Where the individual with a disability specifically requests tha
accompanying adult interpret or facilitate commutiaog the accompanying adult agrees to pro
such assistance, and reliance on that adult for such assistance is appnogeiateeucircumstancékg.
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The Court finds the reasonableness of the accommodatifened by WASPC a questiaf
fact inappropriate fodeterminatioron summary judgment.

Similarly, the Court findsinapproprate for resolution on summary judgmehie
guestion of whether WASPC satisfied its duty to “gather sufficient infeomiainto necessar
accommodations through McMillan’s phone call to WASPC to inquire into alterndtvg
plaintiff. Duvall, 260 F.3d at 11387. Certainly, the mere assertion it was unawarg
another option for plaintiff does not satisfy the obligation to investigéde.(“Although the
County defendants were not aware of a court reporting service that providddanes
transcription when Duvall allegedly made his requést, ADA imposes an obligation
investigate whether a requested accommodation is reasonable.”)

The Court also rejects defendants’ reliance on plainttftser alleged failures at
mitigation. Again, gdaintiff’s issue did not liewith the sentencéo EHM with alcohol
monitoring. He, rathersought accommodation so that he could serve the sentence
Finally, defendants do not sufficiently support the assertion that the discretionaryafatue
decision taallow plaintiff to serve a portion of fiisentence on EHM altethe above analysi
Under the ADA, the services, activities, and programs of a public entity must bedodfie
nondiscriminatory terms, whether mandatory or voluntaRobertson 500 F.3d at 119
(rejecting argument that defendsrdid not discriminate againkearing impairedietainee
because his presence at a probable cause hearing was not réqtingdy eskey524 U.S. a
210).

In sum, the Court findeaumerous outstanding issues and factual disputes prev

resolution & plaintiff's Title 1 ADA claim against defendantsn summary judgment.
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remains to be determined whether plaintiff establishes he was excluded framdaahé$&
services, programs, or activities, or otherwise discriminated againstdmddats, and wdther
such exclusion, denial, or discrimination was by reason of his disabtyall, 260 F.3d &

1135. It further remains to be determined whether plaintiff establishes defEriiditterate

indifference through knowledge that a harm to plaintiff was substantially kgl the failure

to act on that harm.ld. at 1139. See alsdHamamot 620 F.3dat 109899 (“Hawaii DOE
acted with deliberate indifference if it knew that Michelle and Natalie neededhapgexific
services in order to enjoy meaningful access to the benefits of a public educatiohedno
investigate whether thoservices were available as a reasonable accommodhgtiés such,
the Court denies all pending motions seeking dismissal of plaintiff's ADA claimrmmauy
judgment.

G. Washington’s Law Against Discrimination

Plaintiff alleges defendantsperated placeof public accommodation as defined by
WLAD, and violated the WLADby failing to provide him with an interpreter and ot
reasonable accommodations necessary to allow him to benefit equally from defe
services. (Dkt. 10 at-6 (citing RCW 49.60.215 and RCW 46.60.030).) He movesg
summary judgment based on his establishment of a prima facie case of destopmimder thg
WLAD. Defendantsalso move for dismissalof plaintif's WLAD claims on summary
judgment.

The WLAD prohibitsdiscrimination on the basi®f any sensory, mental, or physi
disability],]” and provides for “[t]he right to the full enjoyment of any of the accommodat|

advantages, facilities, or privileges of any place of public resopanodation, assemblag
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or amusemenfl. RCW 49.60.030(1). A place of ‘public resort, accommodatio
assemblage, or amusement” is defiaedncluding, but not limitetb:

[A]ny place, licensed or unlicensed, kept for gain, hire, or reward, or where
charges are made for adsi@n, service, occupancy, or use of any property or
facilities, whether conducted for the entertainment, housing, or lodging of
transient guests, or for the benefit, use, or accommodation of those seeking
health, recreation, or rest, or for the burial or other disposition of human
remains, or for the sale of goods, merchandise, services, or personal property, o
for the rendering of personal services, or for public conveyance or transportation
on land, water, or in the air, including the stations and teisithereof and the
garaging of vehicles, or where food or beverages of any kind are sold for
consumption on the premises, or where public amusement, entertainment,
sports, or recreation of any kind is offered with or without charge, or where
medical service or care is made available, or where the public gathers,
congregates, or assembles for amusement, recreation, or public purposes, Q
public halls, public elevators, and public washrooms of buildings and structures
occupied by two or more tenants, or by the owner and one or more tenants, of
any public library or educational institution, or schools of special instruction, or
nursery schools, or day care centers or childreampE]

RCW 49.060.040(2) Finally, under RCW 46.60.215, amfair practice inplaces of publi¢

resort, accommodation, assemblage, or amusement is defined as follows:

It shall be an unfair practice for any person or the péssagent or employee to
commit an act which directly or indirectly results in any distinction, restriction,
or discrimination, or the requiring of any person to pay a larger sum than the
uniform rates charged other persons, or the refusing or withholding from any
person the admission, patronage, custom, presence, frequenting, dwelling,
staying, or lodging in anglace of public resort, accommodation, assemblage, or
amusement, except for conditions and limitations established by law and
applicable to all persons, regardless of . . . the presence of any sensory, menta
or physical disability]

RCW 49.60.215(1).
A prima facie case of discrimination under RCW 49.60.215 requires a plairgifoto:
(1) they have a disability recognized under the statute; (2) the defendant

business or establishment is a place of public accommodation; (3) they were
discriminated against by receiving treatment that was not comparable to the

ORDER RE: PENDING MOTIONS
FOR SUMMARY JUDGMENT

=

PAGE-31



01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

level of designated services provided to individuals without disabilities by or at
the place of public accommodation; and, (4) the disability was a substantial
factor causing the discrimination.
Fell v. Spokane Transit Authl28 Wn.2d 61837,911 P.2d 1319 (1996)In this case, ther
is adispute as to whether defendawiserateplaces of public accommodation under

WLAD.

Plaintiff states that WASPC “operates a place that makes a chargenfiering

personal services (electronic home monitoring)[,]” while “King Countgrafes many place

(including its district courts and its jails where people gather for public purposes, tire
definitions of public accommodation set forth in RCW 49.60.040(2).[)]” (Dkt. 42 g
However, as argued by defendants, the Court finds no basis for concluding that
satisfies the requirement to establish that defendantselation to the specific claim at issue
this case- operate places qiublic accommodatiosubject to the WLAD.

As observed by defendants, “RCW 49.60.215 is Washihgtmmalogue to Title I}’
of the ADA, prohibiting ‘tliscrimination against. . . disabled individuals in publ
accommodations Weyer v. Twentieth Century FB¥m Corp, 198 F.3d 11041118(9th Cir.
2000) Public accommodations under Title 11l of the ADA “are actual, phygileaes wheré

goods or services are open to the public, and places where the public gets those

services.” Id. at 1114. The Washington Supreme Court has founeéiy‘eear that the reac

of the [WLAD’s definition of public accommodation] extends to places and fasjlitiet
services. Fell, 128 Wn.2dat 638 & n.24 (noting Washington courts have found place
accommodation to include restaurants, parks and public resorts, movie theateights

cortrol clinic, and barbershops).
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While plaintiff notes King County’s operation of courts and jails, he does noedig

was subjected to discrimination in such places, or any other gohyaical place or facilit)

operated by King County. Nor does he idengifghysicaplace in which WASPC denied him

accommodation. Instead, plaintiff alleges the discriminatory deh&servicepr some othe
program or activity; namely, the provision of EHMAs stated above, the WLAD does |
extend to servicesld. The Court finds no basis for concluding that the denial of EHN

defendants can be considered as an unfair practice in a place of public acconmmes

defined under RCW9.60.215 Seege.g, Weyer 198 F.3d at 1119 (findinggh administrator

of an employeprovided disability ingrance fringe benefit is not gulace of publig
accommodationunder RCW 49.60.2195. Fell, 128 Wn.2d a638-39 (finding plaintiffs
argument that théentire service aréaof the Spokane Transit Authoritwas a place o
accommodation not supported the WLAD's definition of public accommodation, whi
would include“park and ride lots, bus shelters, transit centers and buses on scheduls
routes[]” and €xtends to places and facilities, not serviges.

Also, the serviceat issuewas necessarily to be provided in plaintiffs home. As
Court has previously found, “the WLAD was not intended to equate ‘place of |

accommodation’ with a private person’s homePatrice v. Murphy 43 F. Supp. 2d 115

1162 (W.D. Wash. 1999) (“The use of the wdpiblic’ was clearly meant to outlaw

discrimination by those who make money serving the masses. The statute dogsd®into
the purely private sphere. Since plaingffhouse cannot be considered a place of p
accommodation, RCW 49.60.030(1)(b) does not apply.

Finally, plaintiff fails to support his claim even if mobeoadly construgas identifying
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King County courts arldr correctional facilities as the relevant places of accommodz
First, plaintiff's claim cannot be reasonably read to support the conclusion that demied
accommodation in the physical place of King County District Court. Second, e
plaintiff’s claim could be construed as asserting a denial of accommodation in the p
place where he servéigefinal months of his sentence, he provides an absence aiudingrity
for the conclusion that correctional facilities aensiderecplaces of pulit accommodatio
under the WLAD. As noted by King County, courts have found to the contrége e.g,
Kral v. Benton CountyNo. CV-09-5014RHW, 2009 U.S. Dist. LEXIS 105164 *12-13 (E.
D. Wash. Nov. 10, 2009) The Court finds that extending RCW 49.60.215 to courthouse
jails would be a significant and wholly unsupported leap from the types of fadiigatified in
the case law to datg. Brown v. King County Dépof Adult CorrectionsNo. C971909W,
1998 U.S. Dist. LEXIS 20152 at *167 (WD. Wash. Dec. 9, 1998) (stating that the WLAI
statutory definition “strongly suggests that a ‘place of public . . . accommodation’ do
encompass a prison environment[,]” and finding no basis presented to conclude a co
constituted “a placefépublic accommodation’ under R.C.W. § 49.60.215").

In sum, the Courtonclude9laintiff failsto make a sufficient showingh@n essentia

elementof his case with respect to which he has the burden of .pr&@fendants arg

11 Courts have also found Title 11l of the ADA inapplicabletorectional facilities. Seee.g,
Johrson v. Fed. Bureau of Prisgrido. 086017HA, 2011 U.S. Dist. LEXIS 4539 at*6 (D. Or. Jan.
2011) (finding ADA inapplicable given that “Title Ill does not include the BureaurisbRs, or any
other federal entity, among its exhaustive list of public accommodationstexpéna private entitie
within the coverage of that Title.”[Edison v. DouberleyNo. 2:05cv-307+tM-2 9SPC, 2008 U.S. Dis
LEXIS 68152 at *1213 (M.D. Fla. Sept. 9, 2008) (finding the categories regarded as places of
accommodaon under Title Il “do not arguably encompass a penal facijityThe Supreme Court ha
however, held that prisons fall squarely within the statutoiipitien of “public entity” as considered i
relation to Title Il of the ADA. Yeskey524 U.S. at @9-12 accord Armstrong v. Wilseri24 F.3d
1019, 1022-25 (9th Cir. 1997).
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therefore, entitled tdismissal of plaintiffs WLAD claim on summary judgment.

CONCLUSION

For the reasons explained above, the Court GRANTS in part and DENIES in g
motions for summary judgment filed by King County and WASPC, and DENIES piair
motion for partial summary judgment. Plaintiff's claim undethe WLAD is hereby
DISMISSED, while plaintiff's ADA claim may not be resolved on summary juelgiy

Plaintiff is hereby ORDERED to submtithin fifteen (15) days of the date of this Ordean

amended complaint id&fying the proper ADA title- Title Il —in relation to his claims again
WASPC.
DATED this6th day ofMarch, 2012.
Mary Alice Theiler
United States Magistrate Judge
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