Kruger v. Credit International Corporation Doc. 35

1

2

3

4

5

6

7

3 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT SEATTLE
10 AMANDA KRUGER, CASE NO.C10-1374RSM
11 Plaintiff, ORDERGRANTING PLAINTIFF'S

MOTION TO ENFORCE
12 V. SETTLEMENT AGREEMENT
13 CREDIT INTERNATIONAL
CORPORATION
14
Defendant.

15
16 [. INTRODUCTION
17 This matter comes before the Court upBlaintiffs Motion to Enforce Settlement
18 || AgreementDkt. No. 29. For the reasons set forth bel®aintiff's motion isGRANTED.
19 [I. BACKGROUND
20 Plaintiff Amanda Kruger mught suit against defendant Credit International Corporation
21| for violation of the Fair Debt Collection Practices Act (“FDCPALY U.S.C. 8§ 1692and the
22 Telephone Consumer Protection Act (“TCPA), 47 U.S.C. § BXI. No. 1. On November 1,
23| 2011, the pares notifiedthe Court that they hagached a settlementhereupon the action was
24
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dismissed with prejudice and without costs to either p&#gDkt. No. 22. The Counhotified

the partieghat “[ijn the event that the settlement if [sic] not perfected, any party mag topv

reopen the case, provided that such motion is filed within thirty (30) days of the die
order.”Id.

Thirty days later, on December 1, 20Plaintiff moved toreopen the case for the s
purpose of determininghe unresolved issue ofie amount ofeasonable attorneys’ fees &
coststo be awarded PlaintifDkt. No. 23 Defendant opposed the motion to reopen on the
that the Plaintiff hadat that time failed to provide Defendant with a signed copy of

settlement agreement. Dkt. No. 24. Plaintiff regplthat the parties, having agreed to

essential terms of the settlement agreement, were bound by their omhegreDkt. No. 24.

Shortly thereafterDefendant joined Plaintiff's motion to reopen the case and requested th
deadlines and a trial date be smcausdefendant had withdrawn its settlement offer. Dkt.
27. The Court granted Plaintiff's motion to reopen for determination of rebEpm@ttorneys
fees and costPkt. No. 28. However, the Court did not make any rulings as to the pahgis
claims regarding the validity of the settlement agreement.

Plaintiff now comes before the Cowsteking enforcement of the settlement agrewr
Dkt. No. 29. Plaintiff claims that the parties createdviading settlementagreementon
September 8, 2011, when the attorneys for the parties exchangedes of email messag
confirming agreement on terms of the settlemétaintiff contends that valid settlemer
agreement was created whds. Kimberlee Walker Olsen, attorney for Defendant, wrote to
Marshall Meyers, attoey for Plaintiff, the following:“Thank you for your patience, | w3
finally able to get confirmation today from the clighat we have a deal. | can prepare a

settlement for your review in the morning.” Dkt. No. 26, Ex. 1.
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On September 16, 2011, following the email exchanQefendant attorney sent
Plaintiff's attorney a draftlocument othe settlementigreement“Settlement Document’)Dkt.
No. 25, Ex. 1.0n December 19, 2011, Defendant, having not received a signed Sett
Document or heard from Plaintiffyithdrew the Settlement Documeand joined Plaintiff's

motion to reopen the case. Dkt. No. 29, Ex. 1; Dkt. No. 27.

In response, Plaintiffeeksto enforce thesettlementagreementlaiming that the emaj

exchange of September 8, 2011, created a binding agreement. Dkt. RortB8rmorePlaintiff
claims that the Settlement Document was executed bytiFlaim December 4, 2011 five days
before Defendant withdrew the Settlement Documigkt. No. 31, Ex. 1Plaintiff contends tha
the Settlement Document had been signed byPtamtiff on December 14, 2011, but had

been mailed to Plaintiff's attoey until January 2, 2@ becausehe Plaintiff could not afforg
stamps. Dkt. No. 34, Ex. 3.

Defendant arguethat a valid settlement agreement was never crdasedusgl) the
original Settlement Documemias an offer ana@vaswithdrawn, (2) there is a dispute regard
the essential terms of the settlement agreement, and (3) there is a questiore aalidity of
Plaintiff's signature on the executddcument. Dkt. No. 31.

A. Standard of Review

It is well established that aidl court has inherent authority to enforce a settler
agreement in an action pending befordntre City Equities Anaheim, Ltd22 F.3d 954, 95
(9th Cir. 1994)Callie v. Near 829 F.2d 888, 890 (9th Cir. 1987Before enforcing a settleme
agreenent, the trial court must conclude that no material terms are in dispute and t
agreement was not procured by frabmdre City Equities Anaheim, Ltd22 F.3d at 957.

If no material facts are in dispuyt court may enforce theettlementigreement when th

agreement is complet€allie, 829 F.2d at 890, and boglarties have either agreed to the te

lement
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of the settlement or authorized their respective counsel to settle the degmutdarrop v. W.

Airlines, Inc, 550 F.2d 1143, 11445 (9thCir. 1977).A party’s attorney may bind his or h
client to a settlement agreement if he or she has the express permission oftthd.cieh145.

Settlement agreements are contracts which a federal courtra@téelyy looking to th
contractlaw of the state in which it sitsleff D. v. Andrus899 F.2d 753, 759 (9th Cir. 199
Under Washington laya contracis binding “when the intention of the parties is plain and
terms of the contract are agreed upon even if one or both parties conterghategecution g
a writing.” Veith v. Xterra Wetsuits, LLCl44 Wash. App. 362, 366 (Wash. Ct. App. 2(
(citing Stottlemyre v. Ree®5 Wash. App. 169, 171 (Wash. Ct. App. 1988)contract require
offer, acceptance, and consideratilth.Acceptane is an“expression(communicated by worg
sign, or writing to the person making the offer) of the intention to be bound by the tdéfens”
Id.

Upon a motion to enforce a settlement agreement the moving party bears the b
prove that the agreeant existedAndreyev v. First Nat'| Bank of Omah3dl13 B.R. 302, 30
(B.A.P. 9th Cir. 2004).
B. Plaintiff's Motion to Enforce Settlement Agreement

Plaintiff contends that a binding settlement agreement was createdtemBep8, 2011
when Defendamicceped the terms dPlaintiff's settlement offerDkt. No. 1. The Couragrees.

On August 12, 2011, Defendant’s attorndjs. Olson sent an email offer of settlemgq
to Plaintiff's attorneyMr. Meyers. The terms of the offer were as follows:

Offer pursuanto FRE 408

Marshall,

CIC renews its offers to settle for waiver of the debt plus reasonable gftorne
[sic] fees and costs as determined by the court; it would stipulate that Kruger be

er

1%

the

=)

08)

LY

urden to

b

nt

ORDERGRANTING PLAINTIFF'S MOTION TO ENFORCE SETLEMENT AGREEMENT - 4



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

considered the prevailing party only for purposes of determinirspnable fees
and costs, and not as any admission of wrongdoing.

Dkt. No. 26, Ex. 10n August 30, 2011Mr. Meyers respondedia emailthatthe offer

wasacceptable bu¥ir. Meyers includeddditional terms:

That would be fine, but there needs to either be an offer of judgment, or, a release

as to the debt and underlying claim, along with a stipulation and order advising

the Court of this partial settlement, that the parties are bifurcdtendet issue,

and trat the Court retains jurisdiction to awar@$eand costs.

Id.

A reply to an offer that purports to accept the offer but is conditional upon the acce
of additional or other terms is not an acceptance at all; rather, it is a counteSe#®ian Inv.
Assoc. v. Hamilton125 Wash. 2d 120, 126 (Wash. 199Rpstatement (Second) of Contrg
859 (1981) Thus, Plaintiff's emal responseacted only as a counteroffer because Plaini
acceptance was conditional uppefendans inclusion ofan offer of judgment or a release
the debt.

Defendant respose however, createl a binding contract when Defenda

unequivocally accepted Plaintiff’'s counteroffer:

Thank you for your patience, | was finally able to get confirmation today from the
client that we have a deal.

Dkt. No. 26, Ex. 1 Acceptance of an offer creates a binding contract when the o
expresses an intention to be bound by the offer’s tevfesh 144 Wash. App. at 36@.hus,
Defendant’s acceptance of Plaintiff's counteroffer created a bindirtgacbietween the parti
on September 8, 2011.

Defendant contends that a contract was not formed bethesBettlement Draft wa
actually the final offer to th@laintiff and Defendant withdrew its offer, the Settlement D

beforeDefendant received a signed copy of the daeninDkt. No. 30. As discussed aboya
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binding settlement agreement was formed on September 8, 2011, via Defendant’
acceptance of Plaintiff's counteroffer.

Furthermore, counter to Defendant’s contentions, a written contract is notargdes

5 emai

U)

the partis to be bound by their promises in this situati@nwritten contract is not necessary

when the parties have agreed to the material terms of the contract and haveeéxprdss
assent to be boundtottlemyre v. Reed35 Wash. App. 169, 171 (Wash. Ct. App. 19
Restatemen(Second) of Contracts § 2Ih this case, the draft of the contract that Defen
proposed on September 8, 2011, was nothing moreah@emorialization of the agreement
the parties. Furthermore, the parties originally contemplated that the settlement doct
would be completed after the settlement agreement had been formed, “Deferidprépare
and forward . . within seven (7) days of acceptancall proposed settlement documents.” [
No. 23, Ex. 5 (emphasis in the originalherefore, a written contract was not necessary be
the contractvascontemplated by both partiasd formed upon Defendant’s email acceptanc

Additionally, Defendantclaims that an evidentiary heag is required and that T
contractwas formed because the material terms amispute.Dkt. No. 30. Defendan claims

that there was no agreement as to the payment of settlementltundkis argument is withou

33);
dant
of
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t

merit because the emails between theips, and Defendant’'s Settlement Draft, show that the

parties specifically negotiated that the Defendant would “satisfy the statejudgment.” Dkt
No. 31, Ex.1 at 3 Plaintiff's email offer of August 30, 2011, specifically references “aaraff
judgment.” Dkt. No. 26Ex. 1 at4. Furthermore, Defendantsvn email orrespondence of Ju
7, 2011,showsthat Defendant wtersbod that a term of the negotiations was that Defer
would satisfy “the judgment against Ms. Kruger.” Dkt. 23, ExTherefore, the Court finds th

there are nonaterial terms in dispute and ttzat evidentiary hearing is not necessary.
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Finally, Defendantclaims that a written contract was required because withoyt it

Defendant didhot receiveits benefit of the bargaiby beingreleased from all future liability.

Dkt. No. 25 However, his argument fails for two reasons. First, the release was originally

contemplated by the partid3laintiff's original settlement offer dated November 2, 2010, s

“Settlement . . . Wi be conditioned upon the followingdditional material terms, all of which

must be incorporated intoralease’ Dkt. No. 23, Ex.5 at2 (bold inthe original, italics added).

Therefore, this was a material term that was contemplated by the partieschuad in the

ated

14

settlement agreement created on September 8, Z¥cbndwhether Defendant received the

benefit of the bargain is a breach of contract argument, and has no bearihgtbarva contrag
was formed in the first instancBeeFriebe v. Supatheck 98 Wash. App. 260, 269 (Wash.

App. 1999) (stating that benefit of the bargain is a measure of danmaigebreach of contract

ot

);

Kirk v. Mt. Airy Ins. Cqg. 134 Wash. 2d 558, 564 (Wash. 1998) (stating that insured did not

receive its benefit of the bargain because insurance company breached their cBotréutse

reasons Plaintiff's motion to enforce the settlement agreement is GRANTED.
C. Plaintiff’'s Motion for Sanctions and Attorneys’ Fees and Costs
Plaintiff requests that Defendant s&nctioned and that Plaintiff receive attorneys’ fee
and costs under 28 U.S.C. § 1927. Dkt. No. 34. 28 U.S.C. § 1927 allows a court to order
attorney to personally pay attorneys’ fees and costs, thereby imposingiarsamhen the
attorney unreasonably and vexatiously mulkgplihe proceedings a case.
The Court declines to impose any sanction under 29 U.S.C. 8§ 1927 in this case fol

reasons. First, Defendant’s conduct was not wholly vexatious, unreasonable, nor made ir

! However, the Court’s ruling does not prevent Plaintiff from asserting fonejtsrfees and
costs under the terms of the settlement agreement.

h

S

an

two

bad

ORDERGRANTING PLAINTIFF'SMOTION TO ENFORCE SETLEMENT AGREEMENT - 7



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

faith. Defendahhad a legitimate complaint that notification of the completed written docunent

was not made in a timely manner.

Second, Plaintiff's hands are not cle@ihe currendispute could have been avoidéd
Plaintiff hadeitherprovided timely notice of the completed document or kept defense coun
advised of the document’s status. Plaintiff did neither. Therefore, Plainttiesé for
sanctions under 28 U.S.C. § 192DISNIED.

[ll. CONCLUSION

Having reviewedhe relevant pleadingshe declarations and exhibits attached the
and the remainder of the record, the Court hereby finds and ORDERS:

(1) Plaintiff's Motion to Enforce Settlement Agreemelikt. # 29),is GRANTED, as

set out above.

(2) Plaintiff's Request for Sanctions under 28 U.S.C. § 1927, (Dkt. #42BDENIED.

(3) The Clerk is directed to forward a copy of this Order to plaiatiidl to all counsel

of record.

DatedApril 30, 2012.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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