Interval Licensing LLC v. eBay, Inc. et al

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

INTERVAL LICENSING LLC,
Plaintiff,
V.

AOL, INC,,

Defendant.

Doc. 251

Hon. Marsha J. Pechman

AT SEATTLE

Case No. 2:10-cv-01385-MJP

PLAINTIFF INTERVAL
LICENSING LLC’S LOCAL
PATENT RULE 134(a) OPENING
CLAIM CONSTRUCTION BRIEF
(652 AND 314 PATENTS TRACK)

INTERVAL LICENSING LLC,
Plaintiff,
V.

APPLE, INC.,

Defendant.

Case No. 2:11-cv-00708 MJP
Lead Case No. 2:10-cv-01385-MJP

INTERVAL LICENSING LLC,
Plaintiff,
V.

GOOGLE, INC.,

Defendant.

Case No. 2:11-cv-00711 MJP
Lead Case No. 2:10-cv-01385-MJP

INTERVAL LICENSING LLC,

Case No. 2:11-cv-00716 MJP

Plaintiff,
Lead Case No. 2:10-cv-01385-MJP
V.
YAHOO! INC.,
Defendant.
PLAINTIFF INTERVAL LICENSING LLC'S LOCAL PATENT RULE Susman Godfrey LLP
134(a) OPENING CLAIM CONSTRUCTION BRIEFi- 1201 Third Avenue, Suite 3800

Case No. 2:10-cv-01385-MJP

Seattle WA 98101-3000

Dockets.Justia.com


http://dockets.justia.com/docket/washington/wawdce/2:2010cv01385/169992/
http://docs.justia.com/cases/federal/district-courts/washington/wawdce/2:2010cv01385/169992/251/
http://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Table of Contents

Introduction and Overview of the Patented Technology ...........ccoovvvviiiiiiiiiiiiiiinnneenn.

REIBVANILAW ... e e e e e e 2.

TermMSTOr CONSIIUCTION «...ee e e e e 2.....

A.

“in an unobtrusive manner that does distract a user of the apparatus from a

primary interaction Wh the apparatus”.............cccccceiiiiiiiiie e

“images generated from a set of content data”............coooeeeeiiiiiiiiicicceeen.

“means for selectively displaying on tthisplay device, in an unobtrusive mann
that does not distract a usdrthe apparatus from a primary interaction with the
apparatus, an image or images generated from the set of content data”........

“each content provider provides its contdata to [a/the] content display system
independently of each other content provider”.............ooovviiiiiiiineeeeeeeeee

“during operation of an attention Mmanager’............ccovuiiiieeeeeiiiiin e

“means for acquiring a set of corttéiata from a content providing
53T (=] 1 1 PP

ol 101 (=T 0110 (0 1V o [T ol PP
BT 1S £ Tox 0] 1P

SPECITIC INSIIUCTION" TEIMS ... i e e e e e e aeees .

1. “user interface installation instruatis for enabling provision of a user

interface that allows a person to redquém® set of content data from t

specified INfOrmation SOUICE” ...........coviiiiiiiiiii e

“display instructions for enabling display of the image or images” ......, .

3. “content data schedulingstructions for providingemporal constraints O

he
21

23

n

the display of the image or imagesgeated from the set of content data”

4. “sequencing instructions that spggcan order in which the image

generated from a set of content data are displayed” .................cccenee

5. “saturation instructions that constrahe number of times that the image
images generated from a set ohtent data can be displayed”................

6. “instructions for providing one or more sets of content data to a cq

display system associated with the display device”...........ccccceeeeeeennnnnn.

PLAINTIFF INTERVAL LICENSING LLC’S LOCAL PATENT RULE Susman Godfrey LLP

134(a) OPENING CLAIM CONSTRUCTION BRIEFi}
Case No. 2:10-cv-01385-MJP

1201 Third Avenue, Suite 3800
Seattle WA 98101-3000

.24

ntent
29




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

10.

11.

“content data update instructions for enabling acquisition of an updated se
of content data from an informati@ource that corresponds to a previously

acquired set of content data”..........cccceeviieeiieee e

“content display system schedulingtmctions for schauling the display

of the image or images on the display device” ...........ccccvvrrvievvvirnnnnnn.

“instructions for acquiring a set obrtent data from aontent providing

S}V (=] 10 SO UPPPTRPPIN -

30

31

33

“auditinstructionsfor monitoring usage of the content display system to
selectively display an image or images generated from a set of cpnten

[0 =1 v AU .

“a set of instructions for enabling tbentent display system to selectively
display, in an unobtrusive manner thédaes not distract a user of the

display device or an apparatus asatax with the display device from
primary interaction with the displagevice or apparas) an image or

34

images generated from a set of content data’/“instructions for selegtively
displaying on the display device, an unobtrusive manner that does not
distract a user of the display devioe an apparatus associated with the

display device from a primary intetégon with the display device or
apparatus, an image or images generated from the set of content data”

V. CONCLUSION ..ottt e 37..|...

PLAINTIFF INTERVAL LICENSING LLC’'S LOCAL PATENT RULE Susman Godfrey LLP

134(a) OPENING CLAIM CONSTRUCTION BRIEFiii
Case No. 2:10-cv-01385-MJP Seattle WA 98101-3000

1588220v1/011873

1201 Third Avenue, Suite 3800

e 35



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Table of Authorities

Cases

Adams Respiratory Therapeutics, Inc. v. Perrigo, 606 F.3d 1283, 1290 (Fed. Cir. 2010)....

Affymetrix, Inc. v. Hyseq, Incl32 F. Supp. 2d 1212, 1232 (N.D. Cal. 2001)...........cccevvvrrennns

Beneficial Innovations, Inc. v. Blockdot, InNo. 2:07-CV-263, 2010 WL 1441779, at *15 (E.D.

QL= O Y o] o o 0 0 ) S

Boss Control, Inc. v. Bombardier Iné10 F.3d 1372, 1378 (Fed. Cir. 2005) .....ccccevveveeeeeennnnn.

Clear With Computers, LLC v. Hyundai Motor Am., Jido. 6:09 CV 479, 2011 WL 43454, at
*10 (E.D. TeX. JAN. 5, 2011)...ciiiiiiiiiiiiiiiee et e e ettt e e e e e e e e s s s e e e e e e e snnaneeeeeeeannd

Dentx Prods., LLC v. Advantage Dental Prods.,,IB809 F.3d 774, 780 (Fed. Cir. 2002)......... ..

Exxon Res. & Eng’g Co. v. United Stat265 F.3d 1371, 1375 (Fed. Cir. 2001) ..........ccccennnnn)

In re Beauregard3 F.3d 1583, 1584 (Fed. Cir. 1995) ........uuuiuiiiiiiiiieiee e

Praxair, Inc. v. ATMI, InG.543 F.3d 1306, 1319 (Fed. Cir. 2008).........ccccccummrrmiriiiiiieeeieeeeeenn

Rowe Int’l Corp. v. Ecast, Inc586 F. Supp. 2d 924, 945 (N.D. lll. 2008)..........cevvrrrrrrrrnnaannnn.

Spectrum Int’l, Inc. v. Sterilite Corpl64 F.3d 1372, 1378 (Fed. Cir. 1998)......ccccceeevvveeeeeennn.

Rules

TS S T G It 0 1 RSP PP 20

PLAINTIFF INTERVAL LICENSING LLC’S LOCAL PATENT RULE Susman Godfrey LLP

134(a) OPENING CLAIM CONSTRUCTION BRIEFIV 1201 Third Avenue, Suite 3800
Case No. 2:10-cv-01385-MJP Seattle WA 98101-3000

33




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Pursuant to Local Patent Rule 134 and @ourt’s Scheduling @er (Docket No. 248
Interval Licensing LLC (“Interval”’) submitghis Opening Brief on Claim Construction.

accordance with the Court's Scheduling Order and the Court's Order on the Moti

Reconsideration (Docket No. 195), the parties hdeatified for construon 19 terms for U.S.

Patent Nos. 6,034,652 (“the '652 paterdaiid 6,788,314 (“the '314 patent”).
l. Introduction and Overview of the Patented Technology

The primary dispute between the parties ethat over and over again, Defendants h
attempted to construe terms that need no definition and add language to terms that hayv
established meaning in the specification in ortechange the scope of the claims from
specification or limit the claims to the preferred embodiment, which the Federal (
specifically disallows. Interval's proposed ddfions are consistent with the specification &
file history.

The four patents asserted instltcase are directed to inventions developed at Int
Research Corporation, a private research comfaunded by Paul Allenral David Liddle in the
early 1990’s. The rapid development of the Ingé¢iin the 1990’s made an enormous quantit
information available to the public. The inventiaescribed in the asserted patents were a
at helping users navigate and wkes massive universe of infoation more quickly and easil
Each patent offers a unique solutiorthie problem of “information overload.”

The 652 and '314 patents, which are addressetthis brief, are directed to providin
information to a user in non-distring ways that do not interfereith the user’s primary activit
on a device such as a computer In this marnherinventions improve users’ ability to ta
advantage of available information in circuarstes where the users might not otherwiseg
motivated to expend the time and effort necestarmgctively obtain the content. These paté

describe two primary ways in which this can be accomplished. First, the information
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provided when the user is notti@ely using the computer or othdevice. One example of th

embodiment would be a screensaver that presents useful information when the compute

is

r has

been actively used for a certain period of tinsecond, the system can provide information while

the user is actively using the computer or otheiade but in a location dhe display screen th
is not being used by theerss primary interaction.
Il. Relevant Law

The relevant law is set forth in Interval’s Opening Brief on Claim Construction fag
‘507 and ‘682 Patents Track, filed concurrently herewith.
. Terms for Construction®

As set forth in Exhibit A, pp. 1-5, the parties have agreed to constructions f

following terms:

1. “the content provider may provide scheddgliinstructions tailored to the set
content data to control at least onetloé duration, sequencing and timing of
display of said image or images generated from the set of content data”

2. “means for scheduling the display of arege or images generated from a set ¢
content data”

3. “engaging the peripheral attention of a pers the vicinity of a display device”

4. “control options”

5. “means for controlling aspects of the operation of the system in accordance
selected control option”

6. “means for selecting a displayed control option”

7. “means for displaying one or more contogtions with the display device whi

the means for selectively displaying is operating”

8. “data acquisition apparatus that enalaleguisition of a set of content data”

! The '652 and '314 patents amlated and share a common speaifion. For convenience a
brevity, citations will bgorovided to the '652 paté specification. The 8d passages also app
in the 314 patent, although the colunmddine numbers may not correspond exactly.

At

r the

or the
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the
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“display apparatus that effects seleetidisplay on the display device, in
unobtrusive manner that does not distractiser of the display device or
apparatus associated with the displayick from a primary interaction with th
display device or apparatus, of an ireagr images generated from the sef

content data”

10.

The parties continue to dispute the constructminthe 19 terms identified and discussed bel
For the reasons set forth here, Interval respigtiequests that the Court adopt Interv:

proposed constructiorad reject those proposed by of Defendants.

A.

“selectively displaying on the display degi .
from the set of content data”/“selectivalisplay. . . an image or images genera
from a set of content data”/“selective digptan the display device. . . of an ima
or images generated from the set of content 8ata”

“in an unobtrusive manner that does not distract a user of the apparatu
from a primary interaction with the apparatus”

. . an image or images generg

Claim Language

Interval’s Proposed Construction

Defendants’ Proposed Constructi

'652 claim 4, 5, 6, 7
8,11

“in an unobtrusive
manner that does n
distract a user of thg
apparatus from a
primary interaction
with the apparatus”

'314 all asserted
claims (via claims 1
3,7,10 and 13)

“in an unobtrusive
manner that does n
distract a user of thg
display device or ar
apparatus associatg
with the display

L/during a user’s primary interaction
with the apparatus and unobtrusiv
such that the images generated fr
the set of content data are display
gh addition to the display of images
resulting from the user’s primary
interaction

11%

2d

As written, this term is inherently
eubjective and therefore indefinitsg.
pfdternatively, this must be limited
exlich that the images are displays
seither when the attention manage
[or system] detects that the user i
not engaged in a primary interact
or as a background of the compulf
screen

D O U = o

% This term appeared as a “disputed term” infheties’ originally filed Joint Claim Chart (D

No. 240), but the parties noagree on its construction.
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device from a
primary interaction
with the display
device or apparatus

Interval’'s proposed constructiat this term flows from théeaching of the specificatio

=)

including an express definition of what the patent meansdyuobtrusive manner” language.
There are three primary disputes between Intenaald Defendants’ proposed constructions of
this term: (1) whether it encompasses the dispfaypformation during idle times (i.e., after the
system detects that the user is not engagedoimaary interaction); (2) whether it is subjective
and indefinite; and (3) whether it is limited dsplaying information “as a background of the
computer screen.” The answer to each question is “no.”

First, the proper construction does not encompass idle-time display of informiBtien.
'652 and '314 patents teach ways to distribufermation by engaging “at least the peripheral
attention” of a user of a device such as a coemput652 patent at Adiract. The patents use
“peripheral attention” as an umbrella term to rdfe the part of the uss attention that is nat
occupied by the user’s primary interaction with the devVicgimilarly, “attention manager” is |a
blanket term used to refer to a system thatupies the userperipheral attentiof. Id. The
patents describe two preferred emimoents of the attention manager:

Generally, the attention manager makes af“unused capacityof the display

device. For example the information can be presented to the person while the

apparatus (e.g., computer) is operating, but dunagtive periods (i.e., when a

user is not engaged in an intensive interaction with the apparafDs).the

information can be presented to the person during active periods (i.e., when a use

is engaged in an intensive interaction with the apparatus)n laut unobtrusive
manner that does not distract the usefrom the primary interaction with the

=

% The parties’ agreed constructioh“engaging the peripheral attemiiof a person in the vicinity
of a display device” reflects thisSeeEx. A at 2 (“engaging a part ¢fie user’s attention that fis

not occupied by the user’s primangeraction with the apparatus”).
* The construction of “attention magex” is disputed. See § lIl.Hfra.
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apparatus (e.g., the information is presentedareas of a display screen that are
not used by displayed information associatgith the primary interaction with the
apparatus).

'652 patent at 2:7-19 (emphasis addexBe alsoid. at 3:19-31, 6:34-4513:14-17. As this

passage makes clear, the “unobtrusive manaaguage describes the second embodiment ¢
attention manager, but not the fitstDefendants’ “alternativeonstruction,” which express
includes the idle-time display embodiment, isadnsistent with theclear teaching of th
specification SeePhillips v. AWH Corp. 415 F.3d 1303, 1315 (Fed. Cir. 2005) (en bz
(noting that the specification “is the single bgsitde to the meaningf a disputed term”).
Secondthis term is not indefinite*A claim will be found indefirte only if it is insolubly
ambiguous, and no narrowing constrantcan properly be adoptedPraxair, Inc. v. ATMI, Ing.
543 F.3d 1306, 1319 (Fed. Cir. 200§u¢tation marks omitted). “the meaning of the claim
discernible, even though the task may be fdaile and the conclusa may be one over whig

reasonable persons will dggae, [the Federal Circuit has] helde claim sufficiently clear t

® The differences between the various embodimeetslap reflected in the claims. Some cla
are directed to all types dattention managers” (e.g., claini8-18 of the '652 patent), oth
claims are directed only to attention managtrast present information in an “unobtrus
manner” (e.g., claims 4-12 of the 652 patent andclaims of the 314 p@nt), and still othe
claims are directed only to att®n managers that present inf@tmon during an idle period (e.¢
claims 2, 3, and 12 of the '652 patent).

® During prosecution, there was some confusibout the relationship between the idle-ti
display embodiment and the “unobtrusive manner” embodim&ate’652 patent file history

D

f the

ANC)

h

[®)

ms
er
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r

).,

me

7/9/1998 Response to Office Action, at 13-14 (Ex. Bpwever, these statements should not be

given controlling weight because the prosecutiastdny is subordinate to the clear teaching
the specification. See Boss Control, Inc. v. Bombardier |r¢10 F.3d 1372, 1378 (Fed. C
2005) (“Neither the dictionary definition nordhprosecution history, however, overcomes
particular meaning . . . clearly set forth irethpecification.”). Additionally, statements ma
during prosecution are most afteelied upon during the claim cdnsction process to preve
patentees from narrowly interpreting their claimfobethe examiner in order to gain allowan
only to broaden those interpagions once in litigation.See, e.g.Spectrum Int’l, Inc. v. Sterilit
Corp,, 164 F.3d 1372, 1378 (Fed. Cir. 1998) (“[E]xplicit statements made by a patent ap
during prosecution to distinguighclaimed invention over prior art may serve to narrow the g
of a claim.”). This concern is not peg here, where the applicant took an ovdngad
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avoid invalidity on indefiniteness groundsExxon Res. & Eng’g Co. v. United Stat265 F.3d
1371, 1375 (Fed. Cir. 2001).

The “unobtrusive manner” language is mabjective and/or indefinite because
specification provides a&hr, objective definition of what it means:

According to another further aspect oétmvention, the selective display of an

image or imagesccurs while the uselis engaged in a primary interaction with

the apparatus, which primary interaction can result in the display of an

image or images in addition to the imag®r images generated from the set of
content data (“the wallpaper embodiment”).

'652 patent at 3:25-31see alsad. at 2:17-19 (“e.g., & information is premnted in areas of
display screen that are not used by displayednmtion associated with the primary interact
with the apparatus”). This definition is refledt® Interval’s proposed construction. Because
patentee acted as its own lexicographer by providing an objective definition of the “unoh

manner”-type of display, one of ordinary skill the art would understand the meaning of

term. See Phillips415 F.3d at 1321 (“[T]he specification aeis a dictionary when it express

defines terms used in the claims or whemefines terms by implication.” (quotation mat
omitted)). Accordingly, there 130 ambiguity at all with respect this term—Iet alone sufficier
ambiguity to meet the high standard necessary for indefiniter&ss.All Dentx Prods., LLC
Advantage Dental Prods., Inc309 F.3d 774, 780 (Fed. Cir. 2002) (“Only after a thorg
attempt to understand the meaning of a claim has failed to resolve material ambiguities
conclude that the claim isvalid for indefiniteness.”).

Third, this express definition is broacaugh to cover embodiments beyond those

display information as part of the backgroundaafomputer screen. Defendants attempt to

the

a

ion

the

trusiv

this
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the claims to a preferred embodiment—namely, display as part of the background wallpaper or

(... cont'd)

interpretation of the “unobtrusive manndathguage in an Office Action response.
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computer screen—should be rejectedSee Phillips, 415 F.3d at 1323 (“[A]lthough the

specification often describes very specific embuatits of the invention, we have repeate
warned against confining theaains to those embodiments.”).

B. “images generated from a set of content data”

Claim Language |Interval’'s Proposed Construction |Defendants’ Proposed Constructip

All Claims audio and/or visual output that is |audio and/or visual output defineg
generated from data within a set afby the content provider within a
“images generated |related data collection of related data

from a set of content
data”

The primary dispute between the parties with respect to this term is whether the
and/or visual output must be “defined by thentent provider.” This additional limitation
improper for two reasons. First, the specification provides definitions for both “image
“content data,” and neither defiion requires that the outpuie “defined by the conte
provider”:

e “The term ‘image’ is used broadly here neean any sensory stimulus that is produ
from the set of content datacluding, for example, visuamagery (e.g., moving or sti
pictures, text, or numerical information) aaddio imagery (i.e., sounds).” '652 paten
6:60-64.

e “Herein, ‘content data’ refers to data that is used by the attention manager to g
displays (e.g., video images or sounds, tateel sequences of video images or soun(
'652 patent at 9:51-54
Second, it is unclear what it means for the awufid/or visual output tbe “defined by the

content provider.” To the extent Defendants intend to argue that this limitation imp
requirement that the content providake an active role in the creatiai the content, tha

interpretation is incorrect for the reasons dssed below with respect to the term “cont

provider.” See§ IIl.G, infra.
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“means for selectively displaying onthe display device, in an unobtrusive
manner that does not distract a user of the apparatus from a primary
interaction with the apparatus, an image or images generated from the set

content data”

Claim Language

Interval’s Proposed Construction

Defendants’ Proposed Constructip

'652 claims 4, 5, 6,
7,8, 11

means for
selectively
displaying on the
display device, in at
unobtrusive manne
that does not distra
a user of the
apparatus from a
primary interaction
with the apparatus,
an image or images
generated from the
set of content data;

FUNCTION: selectively displaying
on the display device, in an
unobtrusive manner that does not
distract a user of the apparatus frg
a primary interaction with the
apparatus, an image or images
ngenerated from the set of content
data

Ct
STRUCTURE: One or more digita
computers programmed to perforn
at least steps 521 (identify the nex
set of content data in the schedule
and 105 (display the next set of
content data in the schedule in an
unobtrusive manner that does not
distract a user of the apparatus frg
a primary interaction with the
apparatus) of Figs. 1 and 5, and
structural equivalents

napparatus, an image or images

As set forth above, this term

includes a phrasedhis indefinite
within the recited function; thus this
term is indefinite.

Function: “selectively displaying gn
the display device, in an
unobtrusive manner that does nof
distract a user of the apparatus fr
a primary interaction with the

O

tgenerated from the set of content|
Yata” [as construed herein]

To the extent there is any structure
disclosed that could fulfill the
necited function, it is:

Structure: A conventional digital
computer programmed with a
screen saver application program),
activated by the detection of an id
period, or a wallpaper application
program, that “selectively display$
... image or images generated frgn
the set of content data” [as
construed herein]

The parties agree on the function associated with this means-plus-function lim
Additionally, the parties have septely proposed constructions famost all of the terms withi
this phrase. SeeEx. A, at 4 (agreed construction tdelectively displaying on the displa
device”); 8 lIl.A (“in an unobtrusive manner that dogot distract a user of the apparatus fro
primary interaction with the apparatus”); 8 1ll.B (“images generated from a set of content

The only additional issue raised by this term B ithentification of the structure associated v

of

itation

Yy
m a
data”)

vith
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the function.

The specification teaches that the selectivelalyspf sets of contdrdata is accomplishe

in the following manner:

A set or sets of instructions for enabliaglisplay device to selectively display an

image or images generated from a setaftent data are also made available for

use by the content display systems.
generated from content data to lksplayed automatically, without user

intervention, in a predet@ined manner, thereby enhancing the capability of the

Taby, the instructions enable images

invention to occupy the uss peripheral attention.

'652 patent at 2:35-42.

Fig. 5A of thetpats and the accompanying description in

specification set forth an algorithm that igés steps for accomplishing this function:

FIG. 5A

Primary user interaction.

1017

Has an
‘idle period®
occurred?

WO

Y

Schedule sets of content data,

104 l

" | data in the schedule.

Identify the next set of content

data in the schedule,

Display the next set of content

105/ 1

In step 521, the system determindsch set of content data is to be displayed next. In step

the next set of content data is displayed. riks proposed construct properly identifies th

[1°]
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structure that performs this function as a digitamputer programmed to perform these step
display the content data in an unobtrusive matm&r does not distract a user of the appar
from a primary interaction with the appargtuwhere the “unobtrusive manner” language
construed according to Interval’s ctmgtion set forth above in § llLLA.

Defendants’ proposed structure is incorrect tfee reasons. First, it confusingly &
unnecessarily limits the construction to “convenél” digital computers. A portion of th
specification that expressly disses Fig. 5A, however, refersdt “digital computers” withou
using the “conventional” language:

Like the method 100 (FIG. 1), the method 500 is performed by a content display

system 203 according to the invention which can be implemented, for example,

using a digital computerthat includes a display deé and that is programmed to
perform the functions of the method 500, as described below.

'652 patent at 24:666 (emphasis added).

Second, Defendants’ proposed constructiamresously includes thidle-time display
embodiment which, as discussed above in §IllLA, does not display information °
unobtrusive manner” as required by this claim limitation.

Third, Defendants’ construction is incorrectly limited to display by a “wallp
application program.” Again, Defeants improperly attempt to litrthe claims to a particulg
embodiment. SeePhillips, 415 F.3d at 1323 (“[A]lthough the spfcation often describes ve
specific embodiments of the inven, we have repeatedly warnagainst confining the claims
those embodiments.”). As discussed above, ythe of display contemplated by this limitati
occurs whenever the display is “during a risserimary interaction with the apparatus g

unobtrusively such that the images generatednfthe set of contendata are displayed

additional to the display amages resulting from the user’s primary interactio8€es I1l.A.

s to

atus

ind

e

[

in an

aper

A’

[y

[0

and

PLAINTIFF INTERVAL LICENSING LLC'S LOCAL PATENT RULE Susman Godfrey LLP
134(a) OPENING CLAIM CONSTRUCTION BRIEF10 1201 Third Avenue, Suite 3800
Case No. 2:10-cv-01385-MJP Seattle WA 98101-3000

1588220v1/011873



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

D. “each content provider provides its content data to [a/the] content displa
system independently of eeh other content provider”

Claim Language

Interval’s Proposed Construction

Defendants’ Proposed Constructip

'314 all claims

“each content
provider provides it
content data to

no construction needed; in the
alternative: each content provider
provides its content data to the
scontent display system without
being influenced or controlled by

Each content provider transmits ifs
content data to [a/the] content
display system without being
transmitted through, by or under t
influence or control of any other

=)

[a/the] content
display system
independently of
each other content
providerand .. .”

any other content provider content provider

The parties’ difference in this construction is that Defendants want to add a requ
that the data not be “transmitted through [or] by” another content provider. This prg
additional limitation is not required by the clainm¢page and contrary to the prosecution hist

First, all that is required is that each content provider provides the conten
“independently,” which has a plaand ordinary meaning of “free from the influence, contro
determination of another or othersWebster's New World College Dictionary™£d (2010), a
725 (Ex. C). So long as this requirement is ntag immaterial whethethe data transmissig
happens to be routed tlugh another content provider.

Second during prosecution the patentee expressiyoved the requirement of “direg
transmission from the content provider to the enhtisplay system as part of the amendme
which the language of this disputed term vealsled. This claim was rejected based on
Patent No. 5,819,284 (“Farber”), which taughdgeegating content from multiple conte
providers at a single serveriqrto providing the ontent to the content display system. '3

patent file history, 10/28/2003 Response to €&ffAction, at 9 (Ex. D). The claim was narrow

in certain respects to distinguish this priot patent, but that amendment also broadene

<L

remer

DpOSE!

ory.

I date
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t

n

t
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claim in other respects. Specifically, befdhés amendment, the claims included a limitat

requiring that the content providers provide tbatent data “directly to the display devicdd.

at 2-8. As part othis amendment, the “dictly to the display device” language was remg

from the claims, while the language disputed here was added.

Defendants’ p

construction, which precludes the possibility ohtent data being transmitted “through” or “f

another content provider, is wrong becauseiittreduces a requirement of “direct” transmiss

that was expressly remed during prosecution.

E.

“during operation of an attention manager”

Claim Language

Interval’'s Proposed Construction

Defendants’ Proposed Constructip

'652 claim 15-18

“during operation of
an attention
manager”

during the operation of a system fq
engaging at least a part of the use
attention that isot occupied by the
user’s primary interaction with the
apparatus

pDuring operation of a computer
msogram that displays images to a
user either when the program

in a primary interaction or as a

detects that the user is not engag[

background of the computer screel

The patents define what is meant by “attention manager”. “An attention manag
presents information to a person in the vicirofya display device in a manner that engage
least the peripheral attention of the perso8€e'652 patent alAbstract. See Phillips415 F.3d
at 1321 (“[T]he specification acts asdictionary when it expressly defines terms used in
claims or when it defines terms by implicatibfguotation marks omitteédl The parties hav
agreed that “engaging the peripheral attentiora gferson in the vicinity of a display devig
means “engaging a part of theets attention that is notcoupied by the user’s prima
interaction with the appatus.” EX. A, at 2. Accordinglyinterval's proposedonstruction of
this term is correct.Defendants’ proposed cdnsction is improper becese it attempts to lim

the construction of “attention managjéo two preferred embodimentsSeePhillips, 415 F.3d a

1323 (“[A]lthough the specification often describesyepecific embodimestof the invention

ion

ved
[OPOSE

y
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—
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we have repeatedly warned against oon§ the claims to those embodiments.”).

F. “means for acquiring a set of contentlata from a content providing system”

Claim Language

Interval’'s Proposed Construction

Defendants’ Proposed Constructi

‘652 claim 4

“means for acquirin
a set of content dat
from a content
providing system”

FUNCTION: acquiring a set of
content data from a content
gproviding system

STRUCTURE: A digital computer

programmed to perform at least the&eonnected to a content providing

following steps: (1) providing a us
with an interface to directly requeg
a particular set ofontent data, (2)
indicating to the antent provider th
particular set of content data
requested by the user, and (3)
obtaining the particular set(s) of
content data requested by the use

Function: acquiring a set of conte
data from a content providing
system

Structure: A digital computer

exystem via a network and
tprogrammed to perform the steps
described in connection with 401-
106 of FIG. 4, namely: (1)
providing a user witlan interface t
directly request particular set of
content data, (2) indicating to the
rcaintent provider the particular set

the content display system, and
structural equivalents

of content data requested by the
user, (3) receiving a set of
instructions at the content displayj
system that identify the site from
which the set of content data is tg
be acquired, (4) downloading the
particular set(s) of content data
requested by the esat the content
display system.

The parties’ proposed constructions of théesm raise four disputes concerning
corresponding structure: (1) whether the digitamputer must be “connected to a cont
providing system via a network” as an ipdadent limitation, as Defendants conte
(2) whether the Defendants arerrext that the constructiorhsuld reference “401-406 of FI(
4”; (3) whether the correspondjnstructure must be programmed for “receiving a se
instructions at the content display system thanidly the site from which the set of content d
is to be acquired”—the thirgart of Defendants’ proposedrstruction; and (4) whether tl

content data must be “downloaded,” as Deferslangue, rather thannsply “obtained.” The

the
ent
nd;
5.
t of
ata

ne
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answer to each question is “no.”

First, Defendants’ proposed requirement thia digital computer be “connected ta
content providing system via a network” imprdgaequires a networkonnection independe
of the recited steps, whichdlude—under either party’construction—“indicing to the conten
provider the particular set of content datquested by the user” arifbbtaining/downloading]
the particular set(s) of contedata requested by the user a tontent display system.” The
two steps require a connectiontween the content provider and the content display sys
Defendants’ proposed constructitmowever, suggests that a connectmust be maintained ev
at times when these two steps are not beinmfppeed. This proposed new limitation is 1
required in order to perform the function of atring a set of content data from a cont
providing system.” For example, the user irded could be presented to the user (part (]
either party’s construction) befoeeconnection with the content provider is establisi&ee'652
patent at 18:60-61 (“Any approptégauser interface can be used &mabling a user to direct
request a particular set of content data."Because a permanent connection to the co
provider is not necessary to perform the recitetttion, Defendants’ attempt to incorporate 1
limitation is improper. See Micro Chem., Inc. v. Great Plains Chem., @84 F.3d 1250, 125
(Fed. Cir. 1999) (“Nor does the statute permitomporation of structre from the writter
description beyond that necessarpé&sform the claimed function.”).

Second Defendants’ proposal to expressigference steps 401-406 of Figure 4
misleading and would serve only to confuse jingy. The majority of those steps ident

functionality that neither party @htifies as part of the structucorresponding to this limitatio

such as steps 402 through 405, whrelate to an embodimentathensures that the conte

display system has a current and compatible mersf application instructions. As the parti

10t
ent

1) of

y

htent
his
8

|

PLAINTIFF INTERVAL LICENSING LLC'S LOCAL PATENT RULE Susman Godfrey LLP
134(a) OPENING CLAIM CONSTRUCTION BRIEF14 1201 Third Avenue, Suite 3800
Case No. 2:10-cv-01385-MJP Seattle WA 98101-3000

1588220v1/011873




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

proposed constructions recognize, these stepsaaneart of the corresponding structure because

they are not necessary to perform the functiofeofiuiring a set of content data from a content

providing system.” See id.(“Nor does the statute permit inporation of structure from the

written description beyontthat necessary to perfarthe claimed function.”).

Third, Defendants’ proposed construction impropénkcludes the stepf “receiving a se
of instructions at the content display system that identify the site from which the set of
data is to be acquired,” wdt is not necessary to perform the claimed functiSee id. The fact
that this step is not necessary to the perfoceaof the function of “acquiring a set of cont

data from a content providing system” is derstoated by its omission from Figure 4, which

patent describes as showing “athwal . . . for acquiring and updatisgts of content data.” '652

t

conter

patent at 5:62-64ee alsd-ig. 4. As Fig. 4 indicates, it is psible for the content display systém

to acquire a set of content data without an intangestep of receiving a set of instructions {

hat

identify the site from which the content datadasbe obtained. For example, as described in the

specification, the system could function by presenthe user with a buth on a web site which,

when selected, indicates to the web site that afseontent data was requested and initiates the

transfer of the content dataSee id.at 18:61-19:2. Indeed, dugnprosecution the applica

nt

identified an example of a “means for acquirenget of content data from a content providing

system” that functioned in this manner withaequiring the additionaktep of “receiving
instructions that identify the site from whithe set of content data is to be acquire8&e'652
patent file history, 6/14/1999 Response to Office Action, at 14 (Ex. E). Specifically, the ap
pointed to an embodiment of ghinvention described in a dachtion filed by one of th
inventors:

.. . | developed a computer program,Agplescript source code listing of which
is attached hereto as Ektii 1, that, togethewith the capabilities of conventional

plican

e
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Internet browser software, acquired contgata from a World Wide Web site and
displayed an image generated from tlatent data as “wallpaper” on a display
device of the computer (“content displ@omputer”’) on which the computer
program was executing.The browser software included a capability that
allowed a user to select an image dispfed at a Web site so as to cause the
content data representing the image to be transferred from a data storage
device of the Web site to the content display computeand stored at a user-
designated location of a non-volatile datarage device of the content display
computer.

'652 patent file history, Secondd?Pnot Declaration (6/14/1999), 2 (emphasis added) (Ex.
This description makes no mention of the addii step proposed by Defgants. Because it

not necessary to perform the redifenction, this step should not beorporated in the structu

).
IS

re

identified during claim constructionSee Micro Chem194 F.3d at 1258 (“Nor does the stafute

permit incorporation of structure from the weitt description beyond thaecessary to perfor
the claimed function.”).
Fourth, Defendants’ proposed use of the teftownloading” rather than “obtaining

would only serve to confuse the jury. The speaiion repeatedly refers to “acquiring” a

“obtaining” sets of content data. These wordgehplain and ordinary eanings that are eas
understood by a lay jury.SeeBrown v. 3M 265 F.3d 1349, 1352 (Fed. Cir. 2001).
specification provides no reason to r@elathese easily understandable words
“downloading,” a term that does not appear in the specification and is less likely to be fan
the jurors.

G. “content provider”

Claim Language |Interval’'s Proposed Construction |Defendants’ Proposed Constructip

'314 all claims No construction necessary; in the | An entity that creates “sets of
alternative: a system that provideg eontent data”
“content provider” |set of content data

By requiring content providers to “create’tsef content data, Defendants seek to a

M

”

nd
ly
'he
with

hiliar t

dd a
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limitation that is inconsistent with both thepecification and the presution history. The

D

specification provides several examples of typesarftent that can be used with the attention
manager:

As indicated above, the sets of content dataesent sensory data, i.e., data that
can be used to generate images asddfabove. Typically, the sensory data is
either video or audio data. The kinds of content data that can be used with the
attention manager are virtually limitless. For example, video data that might be
used as content data includes data thatbeansed to generate advertisements of
interest to the user, moving and still vidienages which can be real-time or pre-
recorded (e.g., nature scenes, pictuketamily members, MTV music segments,

or video from a camera monitoring a sfiieci location, such as ski slopes or a
traffic intersection, for contions at that location), financial data (e.g., stock ticker
information) or news summaries. Audiotaldhat might be used as content data
includes data that can be used to gemeerfar example, music or news programs
(e.g., radio talk shows).

'652 patent at 7:23-38. One exala provided in the specificat that highlights the error In

Defendants’ proposed construction is “MTV musigeents.” It makes no sense to suggest|that

a server operated by MTV would be a “conterdviter” when it provide a particular videp
“created” by MTV, while a licensed affiliate alistributor (e.g., the website of a band to which
the video pertains) providing the same video would b®ta “content provider” within the
meaning of the claims.
A declaration filed during jmsecution of the '652 patenbwmfirms that a website need
only provide a set of content datadrder to be a “content provider”:
. . . | developed a computer program .that . . . acquired content data from a
World Wide Web site and displayed anaige generated from the content data as
“wallpaper” on a display device of theroputer . . . . The browser software
included a capability that allowed a uses@dect an image displayed at a Web site
S0 as to cause the content data representing the image to be transferred from |a
storage device of the Web site to the content display computer . . . .

'652 patent file history, Second PiernDeclaration (6/14/1999), at 1 2 (Ex. Rege alsoid.,

6/14/1999 Office Action Response, &t(“The ‘set of content da’ recited in Claim 1 was
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embodied by the content data representing an irdespéayed at a Web si{@s also discussed
paragraph 2 of the second Piernot declaration)X) . As this passage makes clear, an in
file stored on a website server is an example of a “set of content data.” The website that
that image file is a “content gvider” regardless of whethenitas the creator of the file.

H. “instructions”

Claim Language |Interval’'s Proposed Construction |Defendants’ Proposed Constructip

'652 patent: 15, 16,|Either (a) data related to the A statement in a programming
17,18 accomplishment of a function and{¢einguage that specifies an operatjq
'314 patent: 1, 2, 3,|(b) a statement that specifies a |to be performed by a computer ang
4,7,8,9, 10, 11, 12function to be performed by a may identify data involved in
13, 14, 15 system and that identifies data performing the function

involved in the function
“instructions”

in
nlage

provid

Interval’s proposed anstruction reflects theatt that the specification and prosecution

history of the 652 and '314 patts expand the scope of the téftimstructions” beyond the plain

and ordinary meaning of the term, which idleeted in part (b) ofinterval’s propose
construction. Part (b) is the construction the parties agreed to with respect to th
“instruction” as it appearin the '507 patent.See’507 Amended Joint Claim Chart, Dkt. N

241-1, at 1. Part (a) of Intenmlconstruction reflect¢hat the intrinsic reaa of the '652 anc

'314 patents expanded the term to also inchlmta related to the accomplishment of a function.

The specification expressly states that databeafinstructions” within the meaning of tl

patents. Several figures in the patents, indgdhig. 3A below, identify types of “instructions”

" By construing “content data scheing instructions” to includéfiles,” Defendants’ effectively
concede that Interval’s construction of “instiions” is correct and their construction is t
narrow. Seeg Il1.1.3, infra.

)

e ter

0.

)

ne

0]0)
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Mool Operating instructions ~ 311
— pplication " — - N

30 Instructions Current dlsplrla;.- sysllem scheduling instructions 2

Installation instructions 313

350 C_:I:Jntr_al Display instructions [gll s.uppnngd displays, generic} 321

Instructions Content data schaduling instructions (generic) (322

Content Data Acquisition instructions {genlericj -~ 331

330  Acquisition Content data update instructions (generic) — 332

Instructions User interface installation instructions ~ 333

340 — Audit Instructions |3 | Audit instructions ~ 340

In discussing these figures, the specification lieacthat either data or instructions |(as
conventionally understood) can be “instroas” within the meaning of Figs. 3A-3C:

FIGS. 3A, 3B and 3C are schematic diagrams illustrating the functional
components of the application managed, a content providg system 202 and a
content display system 203, respectivedgcording to an embodiment of the
invention. Each of the functional c@onents are represented by a set of
instructions andr data. (In_particular, each of the sets of instructions may
include, if appropriate, data related to accomplishment of the functions
associated with the set of instructionssimilarly, a set of content data may
include, if appropriate, instructions thataéae generation of an image from the set
of content data.) Each ofdbe sets of instructions andfata can be embodied in
an appropriate computer program or setahputer instructions (the latter capable
of including computer instructions andiata), or an appropriate set of data
configured for use by a set or sets dftinctions (e.g., compert program) that
must interact with the set of datadrder to implement the attention manager.

'652 patent at 14:485 (emphasis added).

The prosecution history of the ‘314 patent aon$ the correctness difiterval’s proposed

construction. During prosecution, the examiner relied on U.S. Patent No. 5,819,284 (“Farper”)

reject claims that included a limitation thabntent providers “may provide scheduling
instructions tailored to the set of content datadotrol at least one dhe duration, sequencing,
and timing of the display of said image . . .” '3ddtent file history, @5/2003 Office Action, at
2-3 (Ex. G). According to the examiner, Farlb@ught “having contenproviders continuously
connected to the content display system” sueal tiie content provideioald “control when new

content is displayed” by sending new content dakd. The examiner reasoned that newly
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provided data thus constituted “schedulingruinstions” within the meaning of the limitationd.;
see alsad., 2/14/2003 Office Action, at §‘new information is an istruction to display ney
information”) (Ex. H).

Defendants’ proposed construction is incorkeatause it does not reflect that the intrin
record demonstrates that datdated to the accomplishment ofumction can be an “instructior
within the meaning of the patents.

l. Specific “instruction” terms

A number of the asserted claims are cied to a computer readable medium
comprises specific types of instructionSee’652 patent (claims 15-18)314 patent (claims 3-
and 13-15). These claims are sometimes caleduregardclaims in reference ton re
Beauregarga case in which the USPTO conceded that a tangible medium containing a cg
program was patentable subjecatter under 35 U.S.C. § 1055eeln re Beauregard53 F.3d
1583, 1584 (Fed. Cir. 1995). Defendants assertethelt of these “instrucmn” limitations is a
means-plus-function limitation that is subject ttee requirements of 35 U.S.C. §112,
Because this issue is applicable to all of thgputed “instructions” terms, Interval globa
addresses the applicability of 8§ 112, { 6 to eh@mitations. Interval’'sproposed constructiorn
and responses to Defendants’ alternativen-means-plus-function constructions for e
“instruction” term are set forth below.

None of the “instructionlimitations use the word “means.” Accordingly, there i
“strong” presumption that they are not goverrsd8 112, 1 6 that is “not readily overcom
Lighting World, Inc. v. Birchwood, Lighting, Inc382 F.3d 1354, 1358 (Fed. Cir. 2004). T
Federal Circuit has articulated the test as follows:

In considering whether a claim term resitufficient structure to avoid application
of section 112 Y 6ye_have not required the claimterm to denote a specific

<

1SiC

that

I~

mput

| 6.

y

1S

ach

'he
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structure. Instead, we have held thais sufficient if the claim term is used in
common _parlance or by persons of sKilin the pertinent art to_designate
structure, even if the term covers a boad class of structures and even if the
term identifies the structures by their function.

Id. at 1359-60 (emphasis added).
Courts have repeatedlgaognized that computer insttions are understood by persg

of skill in the art to connote sufficient structure to avoid § 112, {5&e, e.g.Clear With

Computers, LLC v. Hyundai Motor Am., Indlo. 6:09 CV 479, 2011 WK3454, at *10 (E.D|

Tex. Jan. 5, 2011) (“Computer codedadata structures are understéodonnote structure . . .
Beneficial Innovations, Inc. v. Blockdot, Inblo. 2:07-CV-263, 2010 WL 1441779, at *15 (E

Tex. Apr. 12, 2010) (rejecting argument thamputer code does not connote suffic

structure);Rowe Int'l Corp. v. Ecast, Inc586 F. Supp. 2d 924, 945 (N.D. Ill. 2008) (rejecti

argument that the term “instructiondbes not convey sufficient structurédffymetrix, Inc. v
Hyseq, Inc.132 F. Supp. 2d 1212, 1232 (N.D. Cal. 200ITh¢ Court finds that ‘computer cod
is not a generic term, but rather recites strudhaeis understood by those of skill in the art tg
a type of device for accomplishing the stated functions.”).

Indeed, Defendants’ proposed constructiamismany of the “inguction” limitations
identify “instructions” as th corresponding structure. Bproposing such constructior
Defendants expressly acknowledgatttinstructions” connote suffient structure. Defendant
attempt to apply § 112, 1 6 to the “ingttions” limitations Bould be rejected.

1. “user interface installation instructions for enabling provision of a

user interface that allows a person to request the set of content da
from the specified information source”

Claim Language [Interval’'s Proposed Construction |Defendants’ Proposed Constructip

'652 claims 15-18 |“instructions” for enabling provisiofiThis is a means plus function term
(112/6 also) of an interface that enables a persdrecause reciting “instructions for”
to request the set of content data | merely recites the function to be

NS

D.
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“user interface from a specific source of performed withouteciting structure
installation information to perform that function.
instructions for

enabling provision Function: to enable content

of a user interface providers to install a user interface
that allows a persor| in the content provider’s

to request the set of information environment (e.g., Web
content data from page) so that usecan request sets
the specified of content data from the content
information source” provider

Structure: The specification merely|
discloses the instructions are
conventional and readily available
but does not provide any further
description of the steps or

operations such instructions would
perform

Alternative if not means plus
function: “instructions” [as
construed herein] that enable
content providers to install a user
interface in the content provider’s
information environment (e.g., Web
page) so that usecan request set
of content data from the content
provider

U7

In addition to whether this term is a meaius-function term, thearties also dispute
whether it should be construed as limited aoparticular embodiment described in the
specification. It should not beSeePhillips, 415 F.3d at 1323 (“[A]lthough the specificatipn
often describes very spéiciembodiments of the invention, weve repeatedly warned against

confining the claims to those embodiments.terval’'s proposed cotrsiction is a straight

forward construction of the language used ie ttlaims. It is also consistent with the
specification which, contrary to Defendantsbposed construction, broadly teaches thanty

appropriate user interface can be usedor enabling a user to directhgquest a particular set pf

content data.” '652 patent at 18:60-61 (emphasis added)also idat 2:63-3:3 (“The conter

—

PLAINTIFF INTERVAL LICENSING LLC'S LOCAL PATENT RULE Susman Godfrey LLP
134(a) OPENING CLAIM CONSTRUCTION BRIEF22 1201 Third Avenue, Suite 3800
Case No. 2:10-cv-01385-MJP Seattle WA 98101-3000

1588220v1/011873



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

data acquisition instructions can include . . erugterface installation structions for enablin
provision of a user interface that allows a person to request a set of content data from &

providing system.”). The Court should rej@xtfendants’ unduly narrow construction.

2.

“display instructions for enabling display of the image or images”

Claim Language

Interval’'s Proposed Construction

Defendants’ Proposed Constructip

'652 claim 15-18
(112/6 also)

“display instructions
for enabling display
of the image or
images”

See constructions of “instructions”
and “image or images generated
from a set of content data.” No
additional construction necessary.

This is a means plus function term
because reciting “instructions for”
merely recites the function to be

performed withouteciting structure
to perform that function.

Function: to enablearticular types
of images to be displayed on
particular types of display device

Structure: “nstructions” [as
construed herein] that enable the
display of particular image(s) on a
particular type of display device
and are capable of being tailored |
the content providefor each set of
content data

Alternative if not means plus
function: “instructions” [as
construed herein] that enable the
display of particular image(s) on a
particular type of display device
and are capable of being tailored |
the content providefor each set of
content data

Defendants’ proposed construction of thisrtds

preferred embodimentg:irst, Defendants limit the display instruatis to instructions that enak
the display “of particular image(s) onparticular type ofdisplay device.” Second Defendants
propose that the display instructions must bepéble of being tailoreldy the content provide

for each set of content data.” The claim langutggdf defines the scope of the claims and th

improperly limited to two aspects

J

A cont
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optional features of preferred embodimet®wdd not be incorporated as requirementee
Phillips, 415 F.3d at 1323 (“[A]lthough the specifitm often describes very speci
embodiments of the invention, we have repeatadiyned against confining the claims to th
embodiments.”).

The language of this term is straightfordiand does not requireadlorate constructiof
See Brown265 F.3d at 1352. This broad languagsinsilarly used inthe specification. See
'652 patent at 4:40-41. The additional limitasosought by Defendants are expressly ident
as optional capabilities that can be acclshed by certain embodiments of the disp
instructions:

The display instructions can be tailoredetoable display of the image or images

generated from a set of content data on a display device of a particulaortype,
display of an image or images generat@nnfra set of content data of a particular

type.

Id. at 4:55-59 (emphasis added); at 15:48-52 (“Generally, thdisplay instructions 321 of
particular set of conttdnstructions 320 enabldisplay of content datan a particular type @
display device (e.g., a particular type of computigleo display or a particular type of aug
speakerpr display of a particular typef content data.” (emphasisdetl)). The use of the wo
“or” indicates that a particulaembodiment of the display instiems may not include either

these two specific recitechpabilities. Accordingly, it follows Ht neither of these capabilities &
requirementgor the recited didpy instructions.

3. “content data scheduling instrwctions for providing temporal

constraints on the display of theimage or images generated from thg
set of content data”

Claim Language [Interval’'s Proposed Construction |Defendants’ Proposed Constructip

'652, claims 15, 17,|“instructions” that affect the This is a means plus function term
18 (also 112/6) duration, order, timing, and/or because reciting “instructions for”
frequency of the display of the merely recites the function to be
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“content data “image or images generated from | performed withouteciting structure
scheduling the set of content data” to perform that function.

instructions for

providing temporal Function: to enable the content
constraints on the provider to specify the time or timgs
display of the image at which the image or images

or images generatef generated from a set of content data
from the set of can or cannot be displayed

content data”
Structure: a file, capable of being
tailored by a content provider that
specifies the time or times at whigh
the image or images generated fr
a set of content data can or cannot
be displayed.

)
3

Alternative if not means plus

function: a file,capable of being
tailored by a content provider, that
specifies the time or times at whigh
the image or images generated fr
a set of content data can or cannot
be displayed.

)
3

Interval’s proposed construction closelpdks the claim languagehile clarifying the
meaning of “temporal constraints” accargito the teaching of the specification:

The instructions of the computer prograan include . . . content data scheduling
instructions for providingemporal constraints on the display of the image or
images generated from the set of contdath . . . . The content data scheduling
instructions can specify, for example, tderation of time that the image or
images generated from a set of content data can be disptayedder in which
the images generated from a pluralitysets of content data are displayadime
or_times at which the image or images geneddt®m a set of content data can or
cannot be displaye@nd/or constraint on the number of timesthat the image or
images generated from a setohtent data can be displayed.

12)

'652 patent at 4:355 (emphasis addedjee alsad. at 16:65-17:28 (furthedescribing variou
types of content datalseduling instructions).
Defendantsproposedconstructon is inconsistent with thgpecification for two reasons.

First, Defendants propose that the content dateedwding instructions mai be contained in @
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“file.” Presumably, the Defendants have importi@d limitation from the package file disclos
for one embodiment of the inventiorbee’652 patent at 22:20-52Although the content da
scheduling instructions limiten could be met by a fil&jt is not required by the claim languag
Again, Defendants seek to improperly impornitations from embodiments disclosed in

specification. SeePhillips, 415 F.3d at 1323 (“[A]lthough the spfication often describes ve
specific embodiments of the invemt, we have repeatedly warnagainst confining the claims
those embodiments.”).

Second Defendants limit their proposed constran to instructions that “specif[y] th
time or times at which the image or images gdaedr&om a set of conténlata can or cannot |
displayed.” Defendants’ constiian is limited to what the specification refers to as “tim
instructions”—the third example of the specifioa’s explanation of “content data schedul
instructions” at column 4, lines 47-55, quoted abov&ee also’652 patent at 17:12-1
(explaining “timing instructions”). This consittion is clearly too narrow because it exclu
other types of content data sdiiéng instructions expresslyught by the specification, includir
duration instructions, sequencing instians, and saturatmoinstructions. See’652 patent a
4:47-55; 16:65-17:28).

To the extent Defendantst@mpt to argue that the larege of claims 14, 15, 16, and
supports their position (perhaps with referenceldon differentiation), tey are mistaken. Thes
claims recite “content data scheduling instructions” (i.e., a genus term) and then further |
respective claims to a specific type of sucktnmctions (i.e., a partidar species), namel

duration instructions (claim&@4 and 16), sequencing instraects (claim 15), and saturatig

8 Defendants’ recognition that a “file” can constitticontent data scheduling instructions” is
implicit admission that Interval proposed construction of “instructions” is correct
Defendants’ proposed construction is too nariowight of the teachig of the patents.See
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instructions (claim 17). Indeedhese claims confirm that sequéng, duration, and saturatipn
instructions are types of “contedata scheduling instructions.Seeclaim 14 (“the content data
scheduling instructions_further comprisimigiration instructions”) (@phasis added); claim 15
(“the content data schedulingstructions_further comprisgequencing instructions”) (emphasis
added); claim 17 (“the content dataheduling instructions_further compriseaturation
instructions”) (emphasis added).
4, “sequencing instructions that spedy an order in which the images
generated from a set of content data are displayed”
Claim Language Interval’'s Proposed Defendants’ Proposed Constructior]
Construction
'652 claim 15 (also 112/6Bee constructions for This is a means plus function term
“instructions” and “images |because reciting “instructions for”
“sequencing instructions|generated from a set of merely recites the function to be
that specify an order in |content data.” No additional|l performed withouteciting structure
which the images construction necessary. to perform that function.
generated from a set of
content data are Function: specifying an order in
displayed” which images generated from a set| of
content are displayed
Structure: “nstructions” [as
construed herein] that are capable pf

being tailored by the content provid
and control the order in which the

image(s) within a set of content datg
are displayed

D

Alternative if not means plus
function: “instrutions” [as construed
herein] that are capable of being
tailored by the content provider and
control the order in which the
image(s) within a set of content datg
are displayed

(... cont'd)

8 1ll.H, supra
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In light of the constructions of “instructichand “images generated from a set of con
data” discussed herein, no additional construction of this term is neceSssBrown, 265 F.3d

at 1352 (“These are not technicains of art, and do not requireabbrate interptation.”). To

the extent the Court chooses to construe term, it should rejecDefendants’ proposed

tent

limitation that the instructions “are capable lwding tailored by the content provider.” The

possibility of such tailoring ia characteristic of certain embodints and should not be imported

into claims that make no reference to tailorirgeePhillips, 415 F.3d at 1323 (“[A]lthough the

specification often describes very specific embuatits of the invention, we have repeatedly

warned against confining the afas to those embodiments.”).

5. “saturation instructions that constrain the number of times that the
image or images generated froma set of content data can b
displayed”
Claim Language Interval’'s Proposed Constructi{ Defendants’ Proposed Constructjon
'652 claim 17 (also  |See constructions of This is a means plus function term
112/6) “instructions” and “image or |because reciting “instructions for

images generated from a set gfmerely recites the function to be
“saturation instructiongcontent data.” No additional |performed without reciting

that constrain the construction necessary. structure to perform that function

number of times that

the image or images Function: specifying a maximum

generated from a set pf number of times that the image ar

content data can be images generated from the

displayed” acquired set of content data can be
displayed

Structure: “nstructions” [as
construed herein] that are capable
of being tailored by the content
provider and specify a maximum
number of times that the set of
content data can be displayed

Alternative if not means plus
function: “instructions” [as
construed herein] that are capab‘e

11%
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of being tailored by the content
provider and specify a maximum
number of times that the set of
content data can be displayed.

For the same reasons discussed with egspo the construction of the “sequenc
instructions” limitation, further construcin of this term is not necessarypeesS Ill.1.4, supra
The claim language—which specifies that the rsditon instructions “corisain the number g
times that the image or images generated from a set of content data can be displayed’
readily understood by the jury. Also for the same reasons discussed above, the Coul
reject Defendants’ proposed requirement thatrtbiuctions are “capable of being tailored by
content provider.”See id.

6. “instructions for providing one or more sets of content data to «
content display system associated with the display device”

Claim Language Interval’'s Proposed Constructior] Defendants’ Proposed Constructip

'314 claim 3 (also See constructions for This is a means plus function term

112/6) “instructions” and “content data.|because reciting “instructions for”
No additional construction merely recites the function to be

“instructions for necessary. performed withouteciting structure

providing one or morg to perform that function.

sets of content data tq

a content display Function: to provide one or more

system associated with sets of content data to a “content

the display device” display system” associated with th

“display device”

Structure: “nstructions” [as
construed herein] that cause a
digital computer connected to a
content display system via a
network to perform at least the ste
of: (1) transferring to the content
display system a user interface tog
that enables the user a to request
particular set of content data; (2)
receiving from the content display
system a user request for a

ing

f
—will
t shol

the

[1°]
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particular set of content data; (3)
transferring to the content display,
system a set of instructions that
identify the site from which the datt
is to be acquired and (4)

system the particular set(s) of
content data requested by the use
the content display system.

As discussed above, this term is not governed by 35 U.S.C. § 115€&g8.111.1, supra

By declining to offer a proposed alternativenstuction, Defendants concede that no additi

construction is required. Interval respectfullguests that the Court dee to further constru

this limitation.

“content data update instructions for enabling acquisition of an

updated set of content data from an information source that

corresponds to a previously acquired set of content data”

Claim Language

Interval’'s Proposed Construction

Defendants’ Proposed Constructip

'652 claim 18 (112/¢
also)

“content data updat
instructions for
enabling acquisition
of an updated set o
content data from a
information source
that corresponds to
previously acquired
set of content data”

U

b instructions” that specify when to
obtain an updated version of a
previously acquired set of content

glata and the location from which t
obtain such updated version of the
set of content data

i

n

a

This is a means plus function term
because reciting “instructions for”
merely recites the function to be

performed withouteciting structure
rto perform that function.

Function: to enable the content
display system to acquire an
updated version of a previously
acquired set of content data.

Structure: “instructions” [as
construed herein] that cause a

computer to perform the operations
described as step 403-410, namely:

(1) detect the veisn of the content
display program; (2) check wheth
the version of the content display
program is compatible with the
display content and, if it is

D

incompatible, acquire a compatibeie
N

version; (3) load the display cont

downloading to the content display

r at

onal

D

—
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into the content display program;
(4) execute control instructions an

data acquisition instructions of the

content display program; (5) chec
whether a predetermined time to

update the content data has elapse

using schedule information
programmed in the display conter
and using a communications

daemon inserted into the startup fi

of the operating system; (6) if the
time to update the content has
elapsed, detect the location of the
content provider from the
scheduling information of the
content data, and acquire, if
available, from the content provid
a updated version of a previously
acquired set of content data.

Alternative if not means plus
function: “instructions” [as
construed herein] that specify whg
to obtain an updated version of a
previously acquired set of content
data and the location from which
obtain such updated version of th
set of content data

it}

D
—

The parties’ only dispute with respect tastterm is whether it is governed by 35 U.S.
8112, 6. As discussed above, it is dees IIl.I, supra Accordingly, the Court should ado

Interval’'s proposed constriion, which—subject to the dispute over the meaning

“instructions,” discussed at § lll.lBupra— is the same as Defendanddternativeconstruction.

8.

“content display system scheduling instructions for scheduling th

display of the image or images on

the display device”

D

Claim Language

Interval’'s Proposed Construction

Defendants’ Proposed Constructi

'652 claim 18 (also
112/6)

“content display

“instructions” that implement a
display schedule by determining
which image or images generated

from the sets of content data will b

This is a means plus function tern
because reciting “instructions for”
merely recites the function to be

@erformed withouteciting structure
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system scheduling |displayed and mediating conflicts |to perform that function.

instructions for between the display requirements|of

scheduling the multiple sets of content data Function: “determining the display
display of the image order and display duration for eagh
or images on the available set of content data used t
display device” generate an image or images on th

display device”

Structure: “instructions” [as
construed herein] that cause a
computer to check for available set
of content data and use a set of rul
to prioritize the display of all
available sets of content data and
set the display duration of each
available set of content data by
evaluating at least one of the
following: (1) the amount of time
that has passeatnce a set of
content data has been updated, (
user’s preference for a set of
content data, (3) compatibility of a
set of content data with other
application "instructions” [as
construed herein], or (4) display
restrictions for a geof content datal.

NJ

Alternative if not means plus
function: “instructions” [as
construed herein] for determining
the display order and display
duration for each available set of
content data used to generate an
image or images on the display
device

The parties’ constructions are similar in tkia¢y both recognize # the content displa
system scheduling instructions are used to scheldeldisplay of sets ofontent data. Interval
proposed construction is correlsecause it encompasses all typ#d content display syste
scheduling instruction discussed in the spedificawithout requiring ay particular type o

content display system scheduling instructionBefendants’ constrtion, however, is overly

es
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narrow because it requires one type of eahtdisplay system sctieling instructions i(e.,
instructions that “determine display order atigplay duration for each available set of con
data”) while excluding other types of contedisplay system scheduling instructionse.(
instructions that determine whether certain sets of content data will be displayed at all).
For example, the specification teaches ttettain “content display system schedul
instructions” can be used to remove incompatdgtes of content data from the display scheg

See’652 patent at 20:33-42. Another type ‘@bntent display scheduling instructions” ¢

“include instructions that evaluate a probabilipétion each time that a sstcontent data in the

schedule is presented for displaand either display or not display the set of content
dependent upon the evaluation thie probability function.” Id. at 26:52-57. Defendant
proposed construction is incorrect because diugles these types of content display sys
scheduling instructions.See Adams Respiratory Therapes, Inc. v. Perrigo C9.616 F.3d
1283, 1290 (Fed. Cir. 2010) (“A claim constructithrat excludes the prefred embodiment |
rarely, if ever, correct and walikequire highly persuasive eeigtiary support.” (Quotation marl
omitted)).

9. “instructions for acquiring a set of content data from a content
providing system”

Claim Language [Interval’'s Proposed Construction |Defendants’ Proposed Constructip

'314 claim 13 (also | See constructions of “instructions,[This is a means plus function term

112/6) “set of content data,” and “content|because reciting “instructions for”
provider.” No additional merely recites the function to be

“instructions for construction required. performed withouteciting structure

acquiring a set of to perform that function.

content data from a

content providing Function: acquiring a set of conten

system” data from a content providing

system

Structure: “nstructions” [as
construed herein] to perform the

rent

ing

ule.

an

data

tem

KS
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steps described in connection wit
401-406 of FIG. 4, namely: (1)

directly request particular set of
content data, (2) indicating to the

of content data requested by the
user, (3) receiving a set of

system that identify the site from

be acquired, (4) downloading the
particular set(s) of content data

display system.

providing a user witkan interface t

content provider the particular set

instructions at the content displayj

which the set of content data is to

requested by the asat the content

As discussed above, this term is not governed by 35 U.S.C. § 115€&g8.111.1, supra
By declining to offer a proposed alternativenswuction, Defendants concede that no additi

construction is required. Interval respectfullguests that the Court dee to further constru

this limitation.

10.

“audit instructions for monitoring us age of the content display syster
to selectively display an image orimages generatedfrom a set of

content data”

Claim Language

Interval’'s Proposed Construction

Defendants’ Proposed Constructic

'652 claim 18

“audit instructions
for monitoring usag
of the content
display system to
selectively display
an image or images
generated from a s¢
of content data”

See constructions of “instructions
and “selectively display an image
images generated from a set of
scontent data.” No additional
construction needed.

ot

652 claim 18 and 314 claim 3 are
oneans-plus-function because “au
instructions” has insufficient
structure.

Function: recording or computing
information about the “sets of

content data” that the display syst
chooses and displays to the user.

Structure: software that stores in g

appropriately structred database at

least one of the (ipentity of each
set of content data displayed by th

attention manager, (ii) the frequenc

"

1%

A

€

(e.g., number of times per week)

onal

(1%}

>
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that a set of content data was
displayed by the attention manager
(iii) the times at which a set of
content data was displayed by thg
attention manager, (iv) a user-
expressed satisfaction level for a
particular set of content data, and |(
last set of conterdata displayed to
user before the user either
“passively” (i.e., by making an inp
to the computer with an input
device) or "actively" (i.e., by
selecting a antrol option)
terminated operation of the attentip
manager (of interest, since the userf
presumably was viewing the display
screen when such interaction
occurred).

As discussed above, this term is not governed by 35 U.S.C. § 115e8.111.1, supra

By declining to offer a proposed alternativensuction, Defendants concede that no additi

construction is required. Interval respectfullguests that the Court dee to further constru

this limitation.

11.

“a set of instructions for enabling the content display system t
selectively display, in an unobtrusivemanner that does not distract 3
user of the display device or an appatus associated with the display
device from a primary interaction with the display device or
apparatus, an image or images generated from a set of conte
data”/“instructions for selectively displaying on the display device, if
an unobtrusive manner that does not distract a user of the displa
device or an apparatus associated with the display device from
primary interaction with the display device or apparatus, an image o
images generated from the set of content data”

Claim Language

Interval’'s Proposed Construction

Defendants’ Proposed Constructip

'314 claim 3

a set of instructions
for enabling the
content display
system to selectivel

See constructions for “instructions
“selectively display,” “unobtrusive
manner,” and “image or images
generated from a set of content
data.” No additional construction

 This is a means plus function term
because reciting “instructions for”
merely recites the function to be

performed withouteciting structure
to perform that function. These

weeded.

terms should be interpreted

onal

)

nt
N

r
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display, in an
unobtrusive manne
that does not distra
a user of the display
device or an
apparatus associate
with the display
device from a
primary interaction
with the display
device or apparatus
an image or images
generated from a s¢
of content data;

'314 claim 13

instructions for
selectively
displaying on the
display device, in al
unobtrusive manne
that does not distra
a user of the display
device or an
apparatus associatg
with the display
device from a
primary interaction
with the display
device or apparatus
an image or images
generated from the
set of content data

2d

ot

=

od

consistently with the “means for
selectively displaying” in claim 4 ¢
the 652 patent.

As set forth above, this term
includes a phrasedhis indefinite

within the recited function; thus this

term is indefinite.

Function: “selectively displaying
[on the display device], in an
unobtrusive manner that does nof

distract a user of the display devi¢

or apparatus associated with the
display device from a primary
interaction with the display deviceg
or apparatus, an image or images
generated from the set of content|
data” [as construed herein]

To the extent there is any structut
disclosed that could fulfill the
recited function, it is:

Structure: a program(s) that
includes a screen saver applicatig
program, activated by the detectig
of an idle period, or a wallpaper
application program, that
“selectively displays ... image or
images generated from the set of
content data” [as construed herei

—

€

g
DI

For the reasons discussdabae, the “unobtrusive mannerriguage is not indefiniteSee
8 llILLA, infra. Additionally, this term is nogoverned by 35 U.S.C. § 112, { 8eeg lll.I, infra.
By declining to offer a proposed alternativensuction, Defendants concede that no additi

construction is required. Interval respectfullguests that the Court dee to further constru

this limitation.

]

pnal

)
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V. CONCLUSION

For all of the foregoing reasons, Intervedspectfully requestghat its propose

constructions for the terms in dispute be addpand Defendants’ proposed constructions

rejected.

Dated: June 16, 2011

/s/ Matthew R. Berry

Justin A. Nelson

WA Bar No. 31864

E-Mail: jnelson@susmangodfrey.com
Edgar G. Sargent
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