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3 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT SEATTLE
10 STEVEN K. CASTELLO, CASE NO. C10-1457 MJP
11 Plaintiff, ORDER RE:

1. MOTION FOR
12 V. RECONSIDERATION
2. PLAINTIFF’'S NINTH CLAIM

13 CITY OF SEATTLE, FOR RELIEF
14 Defendant.
15
16 The above-entitled Court, iag received and reviewed
17 1. Plaintiff's Motion for Reonsideration (Dkt. No. 121)
18 2. Defendants’ Brief re Plaintiff's Mith Claim for Relief (Dkt. No. 119)
19| and all related declarations and éits, enters the following orders:
20 IT IS ORDERED that Plaintiff's maon for reconsideration is DENIED.
21 IT IS FURTHER ORDERED that Plaintif’Ninth Claim for Relief is DISMISSED in
22| accordance with Plaintiff's stipulation, and PiEif’'s entire lawsuit may now be DISMISSED
23| with prejudice in accordance withe Court’s previous orders.
24
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Discussion

Motion for Reconsideration

Plaintiff's motion of reconsieration concerns only his ahas for retaliation. His legal
argument occupies nine pages, none of whtdiresses any claimedas in the Court’s

analysis of the arguments which tm@de in his responsive briefing.

Instead, Plaintiff presents an entirely nesgument. He cites language from Yniguez |v.

Arizonans for Official English69 F.3d 920 (9th Cir. 1994)) (a eashich is not cited in his

original briefing) to argue that where a goverminemployee has a “strong, legitimate interes

speaking out on public matters... the government haase to make a substantial showing that

the speech is, in fact, likely to lesruptive before it may be punished.”. &t 939.
Plaintiff then goes on to argue at lengtat Defendants did nohake the requisite

“substantial showing” that Platiff's exercise of his First Amendment rights was likely to

tin

interfere with the department’s operations. Additional argument is devoted to Plaintiff's claim

that SFD’s allegations concernittge disruptive nature of Plaintiff's activities were pretextual,

and that the evidence suggests rather tlatiipartment was simply punishing him for the
content of his speech. Response, pp. 3-9.

LR 7(h) states that motions for reconsideration will “ordinarily” be denied “in the
absence of a showing of manifest error ingher ruling or a showing of new facts or legal
authority which could not haveebn brought to its attention @arlwith reasonable diligence.”

Plaintiff's briefing on reconsideration cites oase law stating that a court can be helg

to

have “manifestly erred” in a prior ruling basedamargument which was not before that couft at

the time of the ruling. Plairifis argument regarding the regeiment of a “substantial showing

does not appear in his responsive briefing, nettlaere any citations the reconsideration
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motion’s case authorities (e.g., Ynigu€&reenberg v. Kmetk®22 F.2d 382 (7th Cir. 1991);

Jeffries v. Harelstarb2 F.2d 9 (2nd Cir. 1995); Heil v. Santpi@7 F.3d 103 (2nd Cir. 1998))

in his original pleading. The same may be sdillis argument that the government’s stated
reasons for his temporanatrsfer were pretextual.

If Plaintiff wants to move for reconsidei@n of the Court’s order based on a new lega
argument, he is required tordenstrate that the mefacts or new authority upon which he bas
his argument could not have been brought befeeeCourt earlier Plaintiff's new legal
argument (based on precedents and facts which were unquestionably in existence at the
filed his responsive briefing) canno¢ sustained on this basis.

The Court feels constrained to point out tRkintiff has a history athis “second bite of
the apple” tactic. In November, 2010, the Court granted a motion to dismiss brought by t
individual defendants on the $ia of Washington’s Anti-SLAPBtatute. In his motion for
reconsideration on the Anti-SLAPP dismissal & tlaims against the two defendants, Plaint
raised for the first time the alleged unconstinéility of the Anti-SLAPP statute. The Court
responded:

Plaintiff’'s motion for reconsideration raises an entirely new issue — the constitution
of RCW 4.24.525 — not even mentioned in pagsn his original responsive brief to
Defendants’ motion to dismissi@/or strike. Plaintiff make&no argument that this issu
of constitutionality could not have been raigadlier (in fact, Plaintiff makes no mentig
of the fact that he is asking the Court toorsgider its ruling in light of an entirely new

argument). And, because this is an entirelw argument, there can be no question of

“manifest error in the prior tung;” the Court cannot have lad in error on an argument
never before raised.

Dkt. No. 53, Order on Motion for Reconsideration, pp. 4-5.

The Court further noted thréestances in Plaintiff's responsive briefing on the summ

judgment motion at issue here where he ramd legal arguments or new factual allegations
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which had never before been made inytbar-plus history of this litigationSeeDkt. No. 118,
Order, p. 10 fn. 4, p. 17:15-22, p. 19:17-21. The fddales of civil procedure, this district's
own Local Rules and considerations of egpitgclude the Court from countenancing this kin
of ex post factdéegal argument.

Nor, in any event, is the substance of PlHiatnew legal argumensufficient to overturr]
the Court’s original ruhig. First of all, Plaintiff’'s new Igal authority holds only that where a
government employee hasstrong legitimate interest in gaking out on public matters... the
governmenmayhave to make a substantial showingttthe speech is, in fact, likely to be
disruptive before it may be punished.” Ynigué8 F.3d at 939 (emphasis supplied). Nowhe
in the Court’s order on Defendants’ summary juegt motion was therefading that Plaintiff
had demonstrated a “strong” interesspeaking out on matters of public concern.

In fact, a thorough reading of Plaintiff's SMsurvey reveals a number of questions
addressed to issues which have not historicafnlheld to constitute rttar of public interest —
e.g., internal working conditions, job satisfactiemployee grievances, etc. It was only on th
basis of a portion of the survey which was teflato the responsiveness of SFD managemen
the legitimate concerns of its paramedics (an area which had previously been held to con
an area of public interest) that the Court, viewtimgfacts in the light mo$avorable to Plaintiff
ruled the survey as falling with First Amendment protectiond’he Court further notes that,
even if Plaintiff had succeeded in demoasirg a “strong, legitimatinterest,” Ynigueonly
holds that such proof of such an intefesay” require the government to make a substantia
showing of the disruptive hare of the speech. IdAnd where the “publiinterest” claim in

protected speech is not particularly strong, art#dat is required to show less disruption (or
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potential disruption) to justjftaking action to restrichat speech. Hyland v. Wond&72 F.2d

1129, 1139 (9th Cir. 1992).
Nevertheless, the Court finds that, viewing facts before it at éhtime of the summary
judgment ruling, Defendants made a legally sufficiehbsiing of their overiding interest in

“the effective and efficient fulfillment of its sponsibilities to the public.”_Connick v. Myers

461 U.S. 138, 150 (1983). Having demonstraled two employees complained about the
distribution of the survey (inating the fact that it weamailed directly taheir homes as oppos

to being disseminated in the workplace) arat ®laintiff had choseto go outside accepted

union grievance protocols to make this suraepersonal crusade,” Defendants’ determination

that Plaintiff's actions requiredrastrictive response is legallytdled to a degree of deference.

The fact that an investigation lay independent EEO officer resdtin findings that Plaintiff's
persistence in promoting the survey constitutsdordination and that the survey had disru
Plaintiff's battalion §eeDean Decl., Ex. J) — a finding whiéHaintiff does not controvert — adq
further weight to Defendants’ siad the balancing test scale.
As the Supreme Court has held,
When close working relationships are essétmidulfilling public responsibilities, a widg
degree of deference to the employer's judgnseappropriate. Furthermore, we do nof
see the necessity for an employer to alements to unfold to the extent that the

disruption of the office and the destructionaairking relationships is manifest before
taking action.

Connick v. Myers 461 U.S. 138, 151-152 (1983}.is clear from thedcts before the Court th

Defendant Dean, the SFD chief, hadde just such a determinati@@éDean Decl., {1 6). Asin

! The Court is aware that many of the facts citedPlayntiff in his motion for reconsideration were
contained in the materials he submitted with his respotsigéng. However, these facts were not cited in his
briefing or made part of his original responsive argument, and Plaintiff cites no authority that the Court is
responsible for sifting through the parties’ evidence (in this case, hundreds of pages of exhibits) to feeret ou
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facts which support thease for either side.
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employment discrimination cases, it is not theviaw of the Court t@ct as a “super-personne

department” (Ruiz v. Posadas de San Juan Associ#éd-.3d 243, 250 (1st Cir. 1997)) and

“substitute its views for those... responsifide making employment decisions.” Lehman v.

Prudential Ins. Co.74 F.3d 323, 329 (1st Cir. 1996).

As a matter of law, the personnel decisiona Gife department are entitled to some
added degree of deference. “As a publictyadeganization, a fire department has a more
significant interest than the typical governmenp#ayer in regulating the speech activities of

employees” to maintain efficiency and the hdggree of confidence reiged to discharge its

mission. _Shands v. City of Kenne®93 F.2d 1337, 1344 (8th Cir. 1993).

Because of the nature of firefighting, atslhigh stakes, operational efficiency and
harmony among co-workers are critic&lhere a fireman... engages in disruptive
conduct intending to undermine the authority of department officers, the speech
accompanying such conduct is not constitutionally protected.

Bicket v. Burkhart632 F.2d 1251, 1257 (5th Cir. 1988%cordByrd v. Gain 558 F.2d 553

(9th Cir. 1977).
Even had he legitimately raised the concegilected in his motion for reconsideratior
Plaintiff has failed to demonstrate the existence of msingor in the Cou’s prior ruling. His

motion for reconsideration is DENIED.

Ninth Claim for Relief

At the conclusion of the summary judgmender, the Court noteithat there was one
claim — Plaintiff's ninth cause of action for iful withholding of wages” (Complaint, 1 13.1
13.4) — which Defendants’ motion had failed to &3$dt The parties wegiven a period of timeg
to address this issue ane tBourt withheld complete dismissal pending the supplemental

briefing.
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In response, Defendants submitted a depoditaorscript at which Plaintiff's attorney
dismissed this claim on the record. D¥b. 120, Wollett Decl., Ex. A, Castello Deposition,

94:1-6. Plaintiff submitted no further briefingOn the basis of the uncontroverted assertion

of

Defendants’ counsel, the Court accepts the distmé$aintiff’'s remaining cause of action, ahd

this order will reflect a dismissal with prejudicetb& entire lawsuit. A judgment reflecting that

dismissal will be filed in anjunction with this order.

Conclusion

Plaintiff has failed, both proderally and substantively, toteblish a claim that he is
entitled to reconsideraticand reversal of the portion oktiCourt’s original summary judgment

ruling concerning his claims fortediation based on exercise oshtirst Amendment rights. A

\°ZJ

he has previously stipulated that his gelmaining claim — his Ninth Claim for Relief on
grounds of “willful withholding of wages” — hgweviously been dismissed, the matter is now

ripe for dismissal with prejudice and a judgment so ordering will be entered.

The clerk is ordered tprovide copies of this order to all counsel.

Dated this 19th day of December, 2011.

Nttt

Marsha J. Pechman
United States District Judge
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