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! UNITED STATES DISTRICT COURT

3 WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

9
10 MARYLIN J. TAYLOR, CASE NO. C10-1472JLR
11 Plaintiff, ORDER
12 V.
13 KANTI MANI, et al.,
14 Defendants.
15 l. INTRODUCTION
16 This matter is before the court on Dedants Kanti Mani and Elizabeth Gregory
17| Home’s motion to dismiss Plaintiff Marylih Taylor's complaint based on lack of
18 || subject matter jurisdiction, insufficient process and service of process, and failure fo state
19 || a claim upon which relief can be granted (Bk¥), as well as Ms. Taylor's motions fof
20 || leave to amend her amended complaint (BKtO) and to amend service (Dkt. # 11).
21| The court has considered the motions, all submissions filegposuof and opposition
22 | to each motion, as well as all of the plewydi on file. No party has asked for oral
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argument, and the court deems these moappsopriate for disposition without oral
argument. For the reasons stated betbe/ court GRANTS Dendants motion to
dismiss (Dkt. # 7), and DENIES Ms. Taylorisotions to amend her complaint and to
amend service (Dkt. ## 10 & 11).
. FACTUAL AND PROCEDURAL BACKGROUND

On September 13, 2010, Ms. Taylor filegra se civil rights complaint for
damages under 42 U.S.C. 8§ 19¢8ompl. (Dkt. # 3).) Om®ctober 7, 2010, the court
iIssued an order to show cawslkey the complainshould not be disissed for lack of
subject matter jurisdiction. (Order (Dkt. ¥} In its order, the court explained that Ms
Taylor had not alleged that either of thefendants, Ms. Mani or Elizabeth Gregory
House, were state actorsdithat purely private conduis not actionable under 42
U.S.C. § 1983. (Order at 3 (citign. Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 50
(1999).) In the alternate, the court ordered Ms. Taylto file an amended complaint
which provided a basis for fedd subject matter jurisdiction on its face. (Order at 4.

In response to the court’s order, Maylor filed an amended complaint on
October 22, 2010. (Am. CorhDkt. # 6).) Ms. Taylorsasmended complaint containg
three new paragraphs of largely unintelligible legal analydis{ 1 3.2-3.4), but no
new factual allegations, and new claims for relief. Indeed, the remainder of Ms.
Taylor's amended complaint is nearly identitaher original comiaint. In both her
complaint and amended complaills. Taylor alleges that a shelter for homeless wo

located in the basement of a church, alt asemployees or volunteers of the shelter,

mnen

treated her unfairly by, amonghetr things, falsely accusidger of theft, permanently
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barring her from the facility, touching hferod, and preventinger from using the
kitchen facilities at the sheltetn both her original and aended complaint, Ms. Taylor,
seeks compensatory damagethe amount of $10,000nd punitive damages in the
amount of $10,000. The only specific clasited by Ms. Taylor in either complaint is §
violation of her civil rightaunder 42 U.S.C. § 1983.

On November 9, 2010, Defendantsdil@ motion to dismiss Ms. Taylor’s
complaint for lack of subjechatter jurisdiction orthe same grounds as stated in the
court’s order to show cause. (Mot. (DKt7) at 4-5.) Defendants also moved for
dismissal on grounds that (1) servicegled amended complaint by registered mail,
unaccompanied by a summons, and (2) serof@a deficient summons, unaccompanig
by the original complaint, wetgoth insufficient under Federal Rules of Civil Proced(
4 and 5. Id. at 5-9.) Defendants also argued tia complaint should be dismissed f
failure to state a claim aler 42 U.S.C. § 1983.d, at 9-10).

Ms. Taylor responded t©efendants’ motion to dismiss by filing a motion for
leave to amend her complafiiikt. # 10), as well as a moti for leave to amend servic
(Dkt. # 11).

1. ANALYSIS

A. Motion to Dismiss Amended Complaint

As previously noted in the court’s orderdloow cause, “the mere mention of 42

U.S.C. 8§ 1983 . .. does not establish jurisdicwhere the complaint on its face disclo

the absence of an essengldment of such a claim.Grayson v. Schriro, No. CIV 05-

=7

rd

or

]

SES

1749 PHX RCB, 2007 WL1511, at *8 (D. Ariz. Jan. 11, 2007) (quotiRgshdan v.
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Hale, No. C02-1325TEH(PR), 2002 WR81863, at *1 (N.D. daMay 7, 2002)). To
state a claim under 42 U.S.C. 8§ 1983, a pifhiimust allege two elements: (1) that a

right secured by the United States Constitubo the laws of the United States was

violated, and (2) that the violation washomitted by a person acting under color of state

law. West v. Atkins, 487 U.S. 42, 48 (19883omez v. Toledo, 446 U.S. 635, 640 (1980).

Private actors, such as thengovernmental defendantamed here, can be said
act under color of state law only if their condigcfairly attributale to the state See
West, 487 U.S. at 49Jackson v. Metropolitan Edison Co., 419 U.S. 345, 351 (1974)
(actions by a private party are deemed staierad “there is a sufficiently close nexus
between the State and the challenged acticat’ttie actions of the private persons “m
be fairly treated as that of the Statelits). Even allowing MsTaylor the special
solicitude dueoro se litigants, Ms. Taylor does not pleady facts in either her original
or amended complaint that would supportasonable inference that Defendants are
actors, that Defendants acted under colatate law, or that Defendants’ conduct is
fairly attributable to the State.

While our Constitution guarantees many tgglaccess to shelter is not one of
them, nor is there any governmeiiigation to provide housingSee Lindsey v. Normet,
405 U.S. 56, 74 (1972). Asighcourt has previously stated, the provision of services
the homeless by a private organization, evbere subject to governmental regulation

does not render that organizationtsremployees state actorSee Vargasv. Salvation

to

Ay

State

Army, 649 F. Supp. 763, 768 (N.D. Ill. 1986pfxluding that the Salvation Army did not

perform a state function in caring for the said elderly, even when operating under
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regulation of the stateYMilliamsv. Crawford, No. 88-CV-80 (TCP), 1988 WL 52198
(E.D.N.Y. 1988) (ruling that ate regulation and state fundiwould be insufficient to
render private residential treatment center or its employees state actors under &4
also Rendell-Bake v. Kohnr, 457 U.S. 830, 842 (1982) (“Thatprivate entity performs &
function which serves the public does nwke its acts state action.”). Thus, even
liberally construed, and given speaalicitude in light of Ms. Taylor'pro se status, Ms
Taylor's amended complaint fails allege any state action,dathus both fails to state g
claim under 42 U.S.C. 8§ 1983 claim, and d&sts to provide the aart with a basis for
federal subject matter jurisdiction.

Further, even if Ms. Taylts amended complaint could be construed to allege
state causes of action, federal subject maitesdiction would §ll be lacking because
there is no basis for the court to exercise dityejgrisdiction. Ms. Taylor alleges that 4
parties reside in King Countyyashington. (Am. Compl. at 11 1.1-1.2, 2.1.) She als
alleges a total of $20,000 in damagasjuding compensatory and punitivedd.(at 1
5.1-5.2.) Diversity jurisdiction does not eixighere the plaintiff ad defendants are all
citizens of the same state, and where ieapp from the face of ¢hcomplaint that the

amount in controversy igss than $75,000See 28 U.S.C. § 1332. The court, therefor

)83);

all

€,

grants Defendants’ motion to dismiss Msylb&'s amended complaint on grounds thatt it
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fails to state a claim under 423JC. § 1983, and consequerdlgo fails to establish a
basis for the exercise of federal subject matter jurisdiction.

B. Motionto Amend

Ms. Taylor did not file a formal respse to Defendants’ motion to dismiss.
Instead, she filed a separatetioo for leave to amend her amded complaint. (Mot. tg
Amend (Dkt. # 10)3 In her motion to amend, Ms. Taylor acknowledges that “her
original and her first amended colaipt carries [sifdefects.” (d. at 5.) Accordingly,
she seeks leave to amend Amended complaint.S¢e generally id.) Ms. Taylor states
that she would like to amerger complaint to state thedrect federal statutes,”
“identify each of the named defendants initmespectful positions,” and to “set forth the
violation of Plaintiff's fedeal constitutional rights.” Ifl. at 3.) However, Ms. Taylor
fails to state what additionfdcts she intends fagead that could cure the jurisdictional
defects that she has acknowledged areamoed in both her original and amended
complaint.

Pro se complaints are to be construed liberallyd may be dismissed for failure to
state a claim only where it apars beyond doubt that the plaintiff can prove no set of

facts in support of her claim whiavould entitle her to reliefWeilburg v. Shapiro, 488

! Because the court grants Defendants motion to dismiss the amended complaint for
failure to state a claim under FedeRule of Civil Procedure 1B)(6) and for lack of subject
matter jurisidiction under Federgule of Civil Procedure 12(b))lthe court need not decide
Defendants’ motions to dismiss under Federal RafeCivil Procedure 12(b)(4) and 12(b)(5) tor
insufficient service of process tife amended complaint and fosufficient process and servige
of process of the original complaintSeg¢ Mot. at 5-9.)

2 Because Ms. Taylor is proceedip se, the court construes her motion to amend as a
timely response to Defendants’ motion to dismiss as well.
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F.3d 1202, 1205 (9th €i2007). Dismissal of pro se complaint without leave to amer
is proper only if it absolutelglear that the deficiencieds the complaint could not be
cured by amendmentd.

Here, Ms. Taylor has been apprised ote, but twice, concerning the subject
matter jurisdiction deficiencies in herraplaint and amended complaint: once by the
court’s order to show cause, and a sedand by Defendants’ motion to dismissSe¢
Order & Mot.) Although she filed an amended complaint in response to the court’s
to show cause, she did so without addngltering a single substantive factual
allegation. The only substantive differenia the amended complaint is three new
paragraphs, which contain nothing more thaonfusing array of legal assertions and
conclusions. $ee Am. Compl. at 1 3.2-3.4.) Theyd no new factual allegationsSe¢
id.) As such, they are not entitléo the assumption of trutfiferded all well-pled factua
allegations, and are insufficient to daf®efendants’ motion to dismissialkin v.
VeriFone Inc. (Inre Verifone Sec. Litig.), 11 F.3d 865, 868 (9th Cir. 1993)
(“[Clonclusory allegations of law . . . aresuifficient to defeat anotion to dismiss for
failure to statea claim.”).

Further, Ms. Taylor’'s present motion foalee to amend fails to describe how s
plans to amend her amended ctamny to state a valid claim do provide the court with
subject matter jurisdiction.S¢e generally Mot. to Amend.) Because Ms. Taylor has
already failed once to successfully amend hengdaint after being apprised by the col

concerning its specific deficiencies, and hesashe has failed ta@ain how she would

nd

order

he

urt

if granted leave, amend her amended comptaiaddress the samssues presented by
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Defendants’ motion to dismiss, it is clear tjedinting her leave to amend again would
futile. See, e.g., Cuoco v. Moritsugu, 222 F.3d 99, 112 (2nd Ci2000) (finding leave to
replead following dismissal was properly denied whpepese plaintiff, through counsel
on appeal, suggested no new mateshe wished to pleadMsaifullah v. Travis, 160 F.
Supp. 2d 417, 421 (E.D.N.2001) (denying leave to amend given that amended
complaint providegbro se plaintiff a second opportunity plead sufficiently the facts
supporting his 8 1983 claim). Thus, tt@urt denies her motion to amend.

C. Motion to Amend Service

Finally, Ms. Taylor has also moved foalee to amend service. The court note
that, except for the bald statent that “Plaintiff had some tkts in her initial service,”
Ms. Taylor has filed nothingn support of her motion — itker a legal memorandum, n(
factual declarations or support. In any dy&ecause the court has already ruled that
Taylor's complaint and amendeomplaint should be dismissed for lack of subject
matter jurisdiction, and because the coud tl@nied her motion tamend her amended
complaint, the court denies Ms. Taylor's motion to amend service as moot.

V. CONCLUSION
For the foregoing stated reasons, the court GRANTS Defendants’ motion to

dismiss (Dkt. # 7), and DENIES Ms. Taylorsotions to amend her amended complal

| be

UJ

Ms.

nt
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and to amend service (Dkt. ## 10 & 11).

Dated this 11th day of January, 2011.

W\ 2,905

JAMES L. ROBART
United States District Judge
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