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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

CHARM FLORAL, a Hong Kong entity;
RAYMOND CHO, a resident of
California,

Plaintiffs,
V.

WALD IMPORTS, LTD., a Washington
corporation; LOUIS R. WALD, and the
marital community of Louis Wald and
Julie Wald, Washington residents,

Defendants.

CASE NO. C10-1550-RSM

ORDER ON PLAINTIFFS’ MOTION

FOR SUMMARY JUDGMENT

[. INTRODUCTION

This matter comes before the Court upon Riaist Motion for Summary Judgment. Fpr

the reasons set forth below, Plaintiffs’ newtiis granted in part and denied in part.
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II. DISCUSSION

A. Background

For approximately thirty years, Plaintiff @m Floral purchased products in China for
Wald Imports, Ltd. (“WIL"). Cham Floral (“Charm”) is a soleroprietorship entity organized
under the laws of Hong Kong. it owned and operated by PkiihRaymond Cho, a resident ¢
California. WIL is a Washingin corporation with its principglace of business in Kirkland,
Washington. WIL'’s shares are divided amonbste parties: (1) Defendant Louis Wald, whqg
owns sixty-eight percent of WJ (2) Plaintiff Raymond Cho, who owns twenty-seven percer
and (3) a third individual who isot a party to this action. WI&’board of directors was likewi
composed of Louis Wald, Raymond Cho, andther individual until Jauary 2010, when Cho
directorship was terminated.

This action was brought by Plaintiffs to reeo debts owed to Charm by WIL. While

WIL sometimes paid the Chinese factories diggdtl most instances Charm advanced funds

the factories and WIL subsequently reimbursedr@h Charm also invoiced WIL for bank fe¢

the cost of product samples, and its commisses.f Under the terms of the invoices, WIL w
expected to make payment within thirty dayshaf invoice, with interest accruing on any pas
due amount. In 2009, WIL became delinquent ifimancial obligations to Charm. Wald and
Cho agreed to convert Charm'’s then-outdilag invoices of $201,372.11 to a term promissof
note in June of that year in orde allow Wald to present a more solid financial picture to W|
commercial lenders.

A few months after the parties executedpghamissory note, Wildiscovered that Charr
was not complying with a purported agreemenythad entered into garding the amount of

Charm’s commission. According to Defendants,ghdies had agreed ove0 years ago that,
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exchange for Charm being WIL's exclusive buyagent in China, Charm would receive a 5%

factory commission on the amount it paid to then€ke factories and, addition, it was entitle

to add a 5% buyer’'s commission on its invoice to WIL (the “5&5 Agreement”). In August,

)

2009, WIL discovered that Charm svaot operating in accordance with this agreement. Rather,

Defendants allege that, by engaging series of practicesaluding receiving kickbacks from
the factories, inflating invoices to WIL, aibdling WIL for nonexistent charges, Charm was
receiving up to 12% factory comrsisn on the goods it supplied to WIL.

Although WIL had these suspicions, it contindedio business with Charm. Plaintiffs
allege that at this time, WIL and Wald begamun up a bill with Charnthat it never intended t
pay. In 2009, Plaintiffs requested paymenpast-due invoices. Defendants responded thal
Plaintiffs had been overcharging WIL in violatiof the oral agreement between the parties
the overcharges exceeded the amount due to Charm.

Meanwhile, in 2009, Mr. Wald transferred mgrfeom WIL into his personal accounts
Wald contends he returnelll mansferred funds. HowevePJaintiffs argue that Wald’s
accounting of his use of WIL's assets is incomplétaintiffs also argue that Wald is persona
liable for the transfers as he is an alter egpefendant WIL. Finally, Plaintiffs dispute the
propriety of loans made by Wald and his fatheWid., wherein he and his father were grante
security interests in the company’s assets.

Through this lawsuit, Plaintiffs seek tecover the past-due balances and to enter
judgment on the promissory note. They also seek an accounting, avoidance of any fraud
transfers, avoidance or equitaldubordination of Wald and Hether’'s security agreements,
interest, and costs. Plaintiffs bring claifos breach of contract, judgment on the promissory

note, breach of fiduciary duty, and fraudulgansfer (under RCW 19.4m11). Defendants, in

and
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turn, seek damages against Plaintiffs foraleged overcharges and subsequent conduct byj
Charm, as well as fees and costs. They lolagns for breach of cordct, breach of fiduciary
duty, violation of the Consumer Protection Act (“CPA") (RCW 1%86eq), fraud and

intentional misrepreserttan, tortious inteference, and unjust enrichment.

Plaintiffs now bring this motin for summary judgment, seakidismissal of all of WIL’'$

counterclaims as well as summary judgment oar@fs breach of contract and promissory n¢
claims and Raymond Cho’s breaaffiduciary duty claim.
B. Analysis

1. Motion to Strike

Plaintiffs move to strike ctin documents placed intbe record as exhibits to
Defendants’ counsel’s declamti as unauthenticated and astaining inadmissible hearsay.
SeeDkt. No. 89. The exhibits at issue are:

- Charm invoices to WIL (Ex. 3);

- Factory invoices to Charm (Ex. 4);

- Emails between employees of Charm and WIL (Exs. 5, 6, 8);

- Emails between Mr. Wald and Chris Togkea factory representative (Ex. 7);

- Business records translated from Chinese, including charm purchase orders to

factories, factory invoices to Charm, fotetters from Chinese factories to WIL, an
the court certified translat’s credentials (Ex. 9);
- Factory invoices to Charand Charm purchase orderdactories (Ex. 11); and
- A Consent of Director of Wald Impts, Ltd. signed by Mr. Wald (Ex. 12).
In response to Plaintiffs’ motion, Defendafitsd a surreply, attached to which was a

supplemental sworn declaration signed by Mr. Wadtdsting to the authgaity of each of the

bte

d

disputed documents. Dkt. No. 96
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When ruling on a summary judgment motion, the Court may only consider admissi
evidenceOrr v. Bank of America285 F.3d 764, 773 (9th Cir.2002) (excluding deposition

extracts because inadmissible due amleguate authentication and hears@gnada v. Blain's

Helicopters, Inc.831 F.2d 920, 925 (9th Cir.1989) (excluding unauthenticated documents).

Authentication is a “condition precedent taxassibility,” which is satisfied by evidence
sufficient to support the clain@rr, 285 F.3d at 773. A document may be authenticated by 3
witness with knowledge of the documentograny other manner permitted by Fed.R.Evid.
901(b) or 902.

Here, Exhibits 4, 9 and 11 were each pamtuby Charm during discovery associated
with this litigation. Documents produced byarty in discovery are deemed authentic when
offered by the party-opponen®rr, 258 F.3d at 777, n. 20 (citifdaljack Prods., Inc. v.
GoodTimes Home Video Corgl F.3d 881, 889 n. 12 (9th Cir.1996)yyder v. Whittaker
Corp.,839 F.2d 1085, 1089 (5th Cir.1988); Baderal Practice & Procedure: Eviden&e7105,
at 39 (“Authentication can also be acconipdid through judicial admissions such as ...
production of items in response to ... [a] disagvequest.”). Documents 3, 5, 6, 7, 8, and 12
have been authenticated by Mr. Wald via his supplemental declaration as documents eith
generated by him or received by him dgrihe normal course of businesSeeDkt. No. 96.
The Court does not rely on thevoices received by WIL frorthe Chinese factories for the
purposes of this motion and therefore will not &ddrtheir admissibility at this time. Finally,
Plaintiffs assert that each thfe documents also contaiadrsay, but do not identify which
portions of the documents constitute hearsagcordingly, the Court will not address this

objection. Plaintiffs’ motion to strike is DENIED.

ble
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2. Motion for Summary Judgment

Summary judgment is appropieawhere “the movant she@that there is no genuine
issue as to any material factchthat the movant is entitled jjisdgment as a matter of law.”
FRCP 56(c)Anderson v. Liberty Lobby, In&77 U.S. 242, 247 (1986)n ruling on summary
judgment, a court does not weigh evidence terdane the truth of the matter, but “only
determine[s] whether there is a genuine issue for tri@aténe v. Conoco, Inc41 F.3d 547, 549
(9th Cir. 1994) ¢iting O’Melveny & Meyers969 F.2d at 747). Material facts are those whic
might affect the outcome die suit under governing lawAnderson477 U.S. at 248.

The Court must draw all reasonable inferes in favor of the non-moving part$ee
F.D.I.C. v. O'Melveny & Meyer969 F.2d 744, 747 (9th Cir. 1992), rev’'d on other grounds
U.S. 79 (1994). However, the nonmoving party nmake a “sufficient showing on an essen

element of her case with respéz which she has the burden of proof” to survive summary

judgment. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Furthftlhe mere existence of

a scintilla of evidence in suppant the plaintiff's position will be insufficient; there must be
evidence on which the jury could reasonably find for the plaintiff.”

a. Existence of the 5&5 Agreement

The crux of Plaintiff's motin is that Defendants hafeailed to produce admissible
evidence demonstrating the formation of areaghent whereby Charm agreed to charge only
5% factory commission and 5%les.commission and WIL agreed to use Charm as its exclt
agent. Without this agreement, manyDafendants’ claims necessarily fail.

A party asserting the existem of a contract bears the burden of proving each essent
element, including the existee of a mutual intentiodohnson v. NasB0 Wash.2d 87, 91, 30¢

P.2d 380 (1957). “[B]are assertions of ultimégtets and conclusions of fact are alone

512
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Isive

al

)

insufficient to defeasummary judgment.Saluteen—Maschersky v. Countrywide Funding Ca
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105 Wash.App. 846, 852, 22 P.3d 804 (2001). Howeavékashington, “[a] contract may be
oral as well as written, and a contract mayimglied in fact with itsexistence depending on
some act or conduct of the party sought taherged.’ A trial court may deduce mutual asse
from the circumstances, whereby the court infec®ntract based orncaurse of dealings
between the parties or a communderstanding within a pexilar commercial setting.”

Hoglund v. Meeksl 39 Wash.App. 854, 870-71, 170 P.3d 37 (2007) (citations omiBed)alsq

Jacob's Meadow Owners AssIr89 Wash.App. at 765, 162 P.3d 115Bh¢ existence of mutual

assent may be deduced from the circumstancesiding the ordinary cose of dealing betwee
the parties.”) (citations omitted). “Whether partmeanifested mutual assent to form a contra
generally a factual questiortdfoglund,139 Wash.App. at 870-71.

Here, Defendants have produced sufficiendence regarding the gees’ course of
dealings to raise an issue of fact regarding whetieeparties manifested mutual assent to fo
contract. Mr. Wald testified at his depositithiat WIL entered into the agreement when his
brother was the president of the companythiatl WIL and Charm have been operating unde
the 5&5 Agreement since then. Dkt. No. 89, Exp. 27. He testified that he discussed the
terms of the 5&5 Agreement with Charm employegsimarily Gordon Tsoi — “thousands of
times” because each time Waldtméth a Chinese company tactory representative, he
instructed them on how to structure thricing in accordance with the ddal. at p. 30-31.
WIL’s employee, Paul Lin, testified that he Iead that Charm was WIL’s agent when he sta
working at WIL and that a five percent conssion was listed on nearfyery invoice received
from Charm. Dkt. No. 89, Ex. 2, p. 35. Inde®efendants have introduced several invoiceg
sent by Charm to WIL confirming that Chaoharged WIL a “5.00% Buying Commission” in

each case. Dkt. No. 89, Ex. 3. In a 2007 emd¥litoLin and Mr. Wald , Mr. Tsoi wrote that
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“we will also add our 5% to the unit pricestiggesting that Mr. Wald and Mr. Lin would
understand the reference. Dkt. No. 89, ExFially, a May 2008 email exchange between |
Tsoi and Mr. Wald support theistence of a 5&5 Agreement:

Gordon Tsoi: ... Enclosed is what we got from Shenzhen Haoyuan. Please be
noted that the pricing does natlude our 5% commission. . . .

Louis Wald: . . . Please clarify if the 5% oumission you refer to is the 5% you
get from the factory, or the 5% you get from us.

Gordon Tsoi: . .. This is refer to 5% we get from factory.

Dkt. No. 89. Ex. 6.
Thus the evidence is not, as Plaintiffs sugdesited to bare assertions by Mr. Wald t}
a contract existed between WIL and Char@i. Saluteen-MascherskiQ5 Wash.App. at 854
(homeowner claimed he had reached refaag agreement with lender but provided no
evidence beyond his own declarattorsupport the existence of aral contract). Rather, Mr.
Wald contends there is a cortaand has also put forward more than a scintilla of evidencs
about the course of dealingstween WIL and Charm fromhich a factfinder could deduce
mutual assent to the terms as stated by Mr. Wakk Hoglund139 Wash.App. at 870-71
(permitting a trial court to akice mutual assent through thircumstances of a parties’
relationship). Indeed, Plaintiffs “appear[] torduse the concept of kiag a bare assertion
(e.g., ‘there was an oral contraatith making a statement that, if believed by a factfinder,
would support the fgal contention.’See Crown Plaza Corp. v. Synapse Software Sys.8Ihc.
Wash.App. 495, 501, 962 P.2d 824 (1997). Defersdambtion for summary judgment is
DENIED to the extent it is préchted on Plaintiffs’ failure tproduce evidence of the existenc

of a contract.

nat
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b. Statute of Limitations

Plaintiffs seek summary judgment on eaclbefendants’ counterclaims that exceed t
relevant statute of limitations. The statute ofilations for an action asserting breach of an ¢
contract is three years. RC¥16.080(3). A claim for breach of contract accrues from the
of the breach.Taylor v. Puget Sound Power & Light C64 Wash.2d 534, 538 (1964). As a
result, any contract claim that accrued nibian three years before September 27, 2010 — th
date upon which the complaint waled in this case — is barred by the statute of limitatidese
J.R. Simplot Co. v. Vod3 Wn.2d 122, 126 (1980) (holding thhe statute of limitations on
counterclaims relates back teettate the complaint was filed).

Defendants argue that the discovarie tolls the statute ofriitations in this case. The
Court disagrees. “Under the discovery rule, aseanf action does noterue—and as a result
the statute of limitations does not begin to rumthihe plaintiff knows,or has reason to know
the factual basis for the cause of actidoivles v. Wash. Dep't of Ret. S§2]1 Wash.2d 52,
79-80, 847 P.2d 440 (1993). However, the Washington Supreme Court “has consistently
that accrual of a contract amti occurs on breach” arlat the discovery te does not apply to
actions for breach of contract000 Virginia Ltd. P'ship v. Vertecs Corp58 Wash.2d at 576,
575-78 (2006). 11000 Virginia Limited Partnershighe Supreme Courtapted the discover
rule in the limited context of “actions on consttion contracts involving allegations of latent
construction defectsld. at 590, 146 P.3d 423. This casesloot involve a construction
contract and the exception to thee that the discovery rule ds not apply in contract cases
does not apply hereSee Kinney v. CopR50 Wash.App. 187, 193 (2009]I{H contract actions
the claim accrues on breach absent an exceptionasuitiat created fooastruction contracts.”

(citing 1000 Virginia Ltd. P’ship158 Wash.2d at 578—-83). Fllyathe Court declines

ral

time

e

held

Defendants’ invitation to é&nd the exception announcedl®00 Virginia Ltd. P’shigo this
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case as it is not this Court’s place to do See idat 578 (holding that thé&/ashington Court of

Appeals lacked authority to apply the discoverg in a contract dispute “[b]ecause controlling

precedent held that a claim arising out of a contract accrued on breach and not on discoVery”).

Plaintiffs’ motion for summary judgment on alldarch of contract counterclaims exceeding the

three-year statute of limitations is GRANTED.

Claims for fraud and breach of fiduciary dutg also subject to a three-year statute o
limitations. RCW 4.16.08d@(); RCW 4.16.080(2) andllayer v. Huesnerl26 Wn. App. 114, 12
(2005). A claim for violation othe CPA must be brought withfaur years. RCW 19.86.120.
In contrast to breach of contragtims, all three of these claims are subject to the discovery
RCW 4.16.080(4) (fraudMayer,126 Wn.App. at 123 (brebof fiduciary duty);Reeves v.
Teuscher881 F.2d 1495, 1501 (1989) (CPAhe discovery rule requisghat “when a plaintiff
is placed on notice by some appreciable hacoasioned by another's wrongful conduct, the
plaintiff must make further dgent inquiry to asceain the scope of the actual harm. The
plaintiff is charged with what a reasable inquiry would have discovere@&teen,136 Wash.2g
at 96, 960 P.2d 912. “A person who has notice obfwdt are sufficient to put him or her upo
inquiry notice is deemed to have notice of all fdlott reasonable inquiry would disclose.”
1000 Virginia Ltd. Partnershid 58 Wash.2d at 581 (internal ¢itms omitted). Whether the
plaintiff should have been able to diser the wrongdoing is @uestion of fact.ld.

Plaintiffs argue that the disgery rule does not toll the sta¢ of limitations here becaus
reasonable minds would agree that WIL cdudee discovered through reasonable diligence
Charm Floral’s alleged “overchayconduct as early as 2002Plaintiffs point to Mr. Wald’s
deposition testimony in which he indicated thathinese factory told him in 2002 that Charn

Floral was attempting to overcharge WIL. DMb. 82, pp. 66-67. Mr. Wald also stated in a

W

rule.
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letter to Charm Floral in Ogber 2009 that he “had suspected that [Charm Floral] was doing
this.” Id. at p. 79. Finally, Mr. Walénd other WIL employees t&ged that they had had
concerns about Charm Florapsicing in comparison to the ipmg of their competitors’
products.Id. at Exs. 2-5. WIL never raised thssue with Charm Floral or the Chinese
Factories and never requested the Chinese fagtoonpies of the transaction documents until
shortly before this litigation ensued.

Having considered the evidence carefully, @wrt concludes tha genuine issue of
material fact remains whether WIL and Mr. Waldgaged in a reasonable inquiry upon being

put on notice that Charm may have been engagedercharging. It isindisputed that about

“seven years before” June 21st, 2009, a supplier told Mr. Wald “that Charm asked them tp add

up to 15% of the price they quoted to [WIL]Dkt. No. 82, p. 66. However, the circumstances
around that single incident — thdiability of the source, the reianship between the source anpd
Mr. Wald — are unclear. As a result, it iffidult on summary judgment to determine what a

t

reasonably diligent inquiry would look like response to such a communication. Moreover
is not the case that MWald failed to engage ianyinquiry in response to his suspicions that
overcharges were taking place. .MVald testified that when haet with factory representatives
he would ask Gordon Tsoi to confirm that Chawas only charging the famties five percent.
Id. at p. 69. According to Mr. Wald, Mr. Tsoi camhed that the factorgewere only receiving
five percent. The fact that Bendants never sought copies af thvoices Charm Floral sent tg
factories is not dispositive, nor is the faattbefendants did not cawht Ms. Cho or Mr. Cho

prior to 2009. A reasonablerjucould find that such actions were not reasonably necessary

given Mr. Tsoi’s representatiotisat only 5% was being chadje Thus, summary judgment is

ORDER ON PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT - 11
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DENIED on the statute of limitationssue with respect to Plaiff§’ claims for fraud, breach of
fiduciary duty, and violation of the @Pfor the purposes of summary judgment.

c. CPA claim

To establish a violation of the CPA, a partygnestablish five elements: (1) an unfair
deceptive act or practice; (2) occurring withiade or business; (3) affting the public interest
(4) injuring the plaintiff's busires or property; and (5) a causalationship between the other
party’s deceptive act and the resulting injuiangman Ridge Training Stables, Inc. v. Safec
Title Ins. Co, 105 Wash.2d 778, 780 (Wash. 1986). Rifighmove for summary judgment on
Plaintiff's CPA claim because &htiffs have failed to introdze any evidence establishing the|
“public interest” element of a CPA clainbefendants cite to a 2009 amendment to the CPA
making it easier to establishethipublic interest” componem private CPA actions. The
amendment provides:

In a private action in which an unfair deceptive act or practice is alleged under

RCW 19.86.020, a claimant may establish that act or practicés injurious to

the public interest because it ... (3)(ajubed other persongb) had the capacity
to injure other persons; or (c) & capacity to injure other persons.

RCW 19.86.093. Relying on the amendment, Defendants argue that Charm had “the cap
injure other persons” becauseatgercharging scheme could be cadrout against any enterpr
engaging Charm as its buyer.

Without addressing whether the 2009 amendrapplies to Defendants’ claims in this
action, the Court finds that Defenda have failed to establishpablic interest element to their
claim against Charm. There is no evidence @récord that any othentity — let alone any
Washington entity — had relatiships with Charm that calikubject it to the kind of
overcharging that Defendants allegedly exgeced. Moreover, there is no evidence in the

record regarding the usage of trade in the itigluse.g., whether oral contracts like the 5&5

or

acity to
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Agreement were standard in the industry, oetlier buyers typically astdependently, as in a
market — that could establish even the poksilthat an overcharge could occur among other
parties. Plaintiffs’ motion for summapydgment on Defendants’ CPA counterclaim is
GRANTED.

d. Tortious Interference

A claim of tortious interference requirék) the existence of a valid contractual
relationship of which the defendant has knowledggintentional interfeznce with an imprope
motive or by improper means thauses breach or terminatiofithe contractual relationship,
and (3) resultant damadeesingang v. Pierce County Med. Bureau, 1181 Wash.2d 133, 157
930 P.2d 288 (1997). Here, the only evidendabénrecord regarding dages resulting from

tortious interference is MiVald’s deposition testimony. Mr. Wald testifies as follows:

Q. Had you been doing business wviltbse factories prior to that?

A. Yes.

Q. And did all those factories thetop doing business with Wald Imports?
A. No.

Q. Which ones did?

A. I don't recall all the names.

Q. Do you know whether Wald Imports lost any money as a result of those
factories stopping doing business with them?

A. Yeah, we had to — we had to spend extra — extra time and money, you
know, re-sourcing products.

Q. Howmuch?

-

ORDER ON PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT - 13



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A. | don’t know. | mean, | didn’t put it in the claim because it's not
significant.
Q. Other than spending extra time andney re-sourcing other products, did

Wald Imports lose any money as a resiilthe factories ceasing their business
with Wald Imports?

A. I don’t think so.
Q. Is there anybody else other than yloat would know the answer to that?

A. Again, Paul might have a clue, dudon’t think it's — | don’t think it's
material.

Dkt. No. 82, pp. 51-52.

Plaintiffs argue that thebave testimony indicates that Defendants did not suffer dan
as a result of the alleged tonis interference. The Cdwiews the above testimony as
indicating some modicum of damages fromféories not doing busiss with Defendants.
While Mr. Wald indicates that he “didn’t putirt the claim,” the Court will not assume that M
Wald — who is not an attorney — intendeddlnquish his tortiougnterference claim through
this ambiguous testimony. Plaintiffs’ motiorr summary judgment on Defendants’ tortious
interference claim is DENIED.

e. Affirmative Defenses

Plaintiffs move for summarypdgment on each of Defendanédfirmative defenses. The

motion is denied to the extent that it is predied on Defendants’ failarto prove the existence
of the 5&5 Agreement, as tl@ourt has resolved this issin favor of DefendantsSeePart
[1(B)(2)(a), supra. Thus, affirmative defense numbers 2(efjs 3 (fraud), 4 (comparative fault
7 (failure to mitigate), 8 (unclean hand)de (in pari delicto) remain. The remaining

affirmative defenses are dismissed because Defenékled to respond to Plaintiffs’ motion f

nage

-

br
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summary judgment regarding these defenses; bedaefendants failed taise an issue of
material fact regarding these de$es; and/or these defenses are barred as a matter of law.

First, the defenses of estoppel and waarerdismissed because Defendants have not

produced any evidence to support either of theseridas and have not argued to the Court why

these defenses should not be dismisskDkt. No. 82, p. 60 (“Q: Did you ever hear anyond

Charm Floral state thavald Imports did not have fmay for those goods? A: No.”Bee also

at

Local Rule 7(b)(2) (“If a party fts to file papers in opposition to a motion, such failure may|be

considered by the court as an admissiontti@motion has merit.”) Second, neither party
contends that there were goryor related actions regardirigis matter. Thus, summary

judgment is entered on the affirmative defenses of “res judicatd'catidteral esoppel.” See

Headwaters Inc. v. U.S. Forest Servig89 F.3d 1047, 1050-52 (9th Cir.2005) (holding that pne

of the elements necessary to estabieshjudicatais “a final judgment on the merits’Ashe v.
Swenson397 U.S. 436, 443, 90 S.Ct. 1189, 25 L.Edi868 (1970) (holding that collateral
estoppel applies “when an issofeultimate fact has once bedatermined by a valid and final
judgment”). Third, Defendants have produced no evidence that would support an affirmat
defense of statute of limitatiors to any of Plaintiffs’ clans, nor did they argue in their
response brief that the statutdiofitations applies as to any Bfaintiffs’ claims. The Court
thus enters summary judgment on this isssivell. Finally, “frivolousness” is not an
affirmative defense; summary judgment is enteret &isis affirmative defense on the basis th
it cannot be proven.

f. Charm’s breach of contra@nd promissory note claims

ive

at

The Court DENIES Plaintiffs’ motion for summary judgment on their breach of contract

and promissory note claims because the affirrealefenses of offset, fraud, comparative fal

failure to mitigate, unclean hands, andari delictoremain.
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g. Raymond Cho’s breach of fiduciary duty claim

To establish a claim for breach of fiduciarytylua party must establish (i) the existend
of a duty owed to them; (ii) a brefa of that duty; (iii)a resulting injury; and (iv) that the claim
breach was a proximate cause of the injBge Miller v. U.S. Banéd Washington, N.A72
Wn. App. 416, 425 (1994). Here, the Court hasaaly held that Mr. Wald owed a fiduciary

duty to Raymond Cho. Dkt. No. 46, p. 5 (“Defend@frsdld, in his capacity as a director and

majority shareholder of a closely held corporatmnes Plaintiff Cho a fluciary duty due to his

status as a minority sharehaldg Plaintiffs now seek p#al summary judgment on their
breach of fiduciary duty claims on the basis tat Wald’s decision to grant himself and his
father a security interest in all of WIL's assbtsached the fiduciary duhe owed to Mr. Cho

as a minority shareholder.

e

D
o

The Court largely agrees with Plaintiffs. Wald’s attempt to enter into secured lending

transactions with WIL, withouhe consent or ratifi¢en of the WIL Board of Directors, is a
breach of his fiduciary dutysee Agronic Corp. of Am. v. deBough Wn. App. 459, 462, 585
P.2d 821 (1978) (noting trial court’s finding ttike “principal stokholder, director, and
president of the corporation” breached his fidoc@uties by granting a related party “a secur
interest in assets of [the corption] to secure [the related pdsf loan to [the corporation]
without the knowledge of or authority from theard of directors”). However, the Court
previously held that Plaintiffs had failed to offer support for the prtipasihat WIL owed Mr.
Cho a fiduciary duty in his capacity e sole proprietor of Charm FlorabeeDkt. No. 42, p. 6
And WIL owed a debt t&€harm Floral not to Mr. Cho.

It may very well be that Mr. Cho is Chaffaforal’s alter ego. Indeed, Defendants’

pleadings suggest that is the caSeeDkt. No. 78, 1 16 (“Upon information and belief, Cho S

ity

o

dominates and controls Charm thatis its alter ego. ... [T]hers a unity of ownership and
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interest [and] ... separatene$wald be disregarded.”). Moreayér. Cho’s directorship may
have been improperly terminated, which wbrénder WIL indebted to Mr. Cho for $2,000 pq
month in directorshifees since 2010ld. If this were established, then Mr. Cho could
potentially argue injury to himsetfersonallyarising out of MrWald’s improper lending
transactions. Nonetheless, neither the fact that Mr. Cho isrZhalter ego, nor the fact that
Charm owes Mr. Cho a debt, has been established at this point in the litigation. Accordin
factual issues remain as to Plaintiffs’ claims for breach of fiduciary duty and the motion fo
partial summary judgment is DENIED
[11. CONCLUSION

Having reviewed Plaintiff’'s motion, the ggense and the replyll @eclarations and
attached exhibits, and themainder of the record, theoGrt hereby finds and orders:

(1) Plaintiffs’ motion is granted in parhd denied in part as set forth above.

(2) The Clerk of the Court is directed to fawd a copy of this main to all counsel of

record.

Dated this ¥ day of February 2012.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE

=

aly,
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