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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
SAIDAH COAXUM, )
) CASE NO.C10-1815MAT
Plaintiff, )
)
V. ) ORDER RE: PENDING MOTIONS
) FOR SUMMARY JUDGMENT
STATE OF WASHINGTON et al., )
)
Defendars. )
)

INTRODUCTION

Plaintiff Saidah Coaxunproceedswith counsel in this 42 U.S.C. § 1983 civil rigk
case She names the State of Washingtbe WashingtorOffice of Administrative Hearing

(OAH), and state employees Anna Marie Thebo, Joel Roalkvam, and Bea Mu

Doc. 56

nts

S

n0Z as

defendants. Plaintifflleges violation oher federal and state constitutional rights in relation

to the suspension and revocation of hehame daycare license aadinding of child abuse.

(Dkt. 36.)
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Defendants move for dismissal of plaintiff's claims on summary judgment (Dk
and plaintiff mowes for partial summary judgment, with a request for oral argu(dmt 46).
Having considered the pending motions and all materials filed in support and in oppos
well as the remainder of the record, the Court finds oral argument unnecessdeyesahnts
entitled to dismissal of plaintiff's claims on summary judgmient

BACKGROUND

Washington State’s Departmeat Early Learning (DEL)licensed plaintiff Saida
Coaxum taoperate an iihome daycarbeginning in1999. (Dkt. 251 (DEL Review Decisior]
and Final Orderat 20.) The facts relevant to this caseolve daycareprovided by plaintiff tg
a child—"P” —on April 9andApril 10, 2008 (Id. at 21.)

P’s mother, Erika River&lores, noticed bruises on P’s inner thighs while changin
diaper in theafternoonof April 10, 2008. (Id.) P’s father, Paulino Carmonaame to
RiveraFlores’shouse and took pictures of the bruise$d.) ( P also had an older bruise on
left knee, reported to havesultedrom her collision with a piece of household furniture w
playing. (d.; Dkt. 541 at37-38.)

RiveraFloresand Carmonaeturned with P to plaintiff's daycare in the evening

1 Defendants also move to dismiss plaintiff's motion and strike her respomiseir motion
basedon plaintiff's failure to include citations to the record. Pldfistbriefing (seeDkts. 46 & 50) is
insufficiently supported. SeeLocal Civil Rule 10(e)(6) (“[T]he parties shall, insofar as possible,
the page and line of any part of the transcript or record to which thadipdgs, motions or other filing
refer.”) and Fed. R. Civ. P. 56(c)(1)(A) (requiring citatiop&sticdar parts of materials in the recr
However, the Court declines to dismiss plaintiff's motion or strike her nsgpon this basis. Instea
the deficiency of the briefing affects the Court's consideration of the pgnmdotions. See¢ e.g,
Carmen v.S.F. Unified Sch. Dist237 F.3d 1026, 1031 (9th Cir. 2001Y ke district court need n
examine the entire file for evidence establishing a genuine issaetpfrvhere the evidence is not
forth in the opposing papers with adequate referencesisih dould conveniently be found.”)
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April 10, 2008. (Dkt. 251 at 21.) Plaintiff denied the bruises were sustained at her da
(Id.) After the parents left, plaintiff called her DEL licensor, defendant Thetmb,ledt a
message asking for a return call. (Dkt:5EX. E Coaxum Dep.) at 8.) Plaintiff and/or K
motheralso called P’s parentiree times that evening. (Dkt.-25at 22.) The partiesagree
that plaintiff and/or her mother communicated that P should not return to the daycare
following day. (d.; accordDkt. 46 at 4.) Also, plaintiftoncedd shetold Carmona to mak
sure he knew what he was doing as reportmg@hild Protective Service€CPS)“causes
trouble.” (Dkt. 425 at 910.)

A friend of RiveraFlores made a referral to Ce8 April 11, 2008. (Dkt. 43 (EX.
A).) On that same day, RiveFdores and Carmona took P to Swedish Hospital. (Dki. 26
22.) Swedish Hogital made aeferral to CPS, reportintpe bruisingasblack and bluend
appeaing to have been sustained within the previfarsy eighthours. (Dkt. 4383 (Ex. C) at
2.) The examining physician, Dr. Sakata, recommerRigobt be takemack to plaintiff's
daycare. I@. at 3.)

The CPS referral on P was referred to the Department of Social and HealtleS

(DSHS) Division of License Resources/Child Protective Services (ODBRJ for investigation.

(Dkt. 43, 13.) DLR/CPS faxed the referral to the Seattle PoliepaBment (SPD) fq
investigation of child abusessigned defendant Muna@s the DIR/CPS investigatorand
notified DEL a referrabf abuse and neglebtid been screened in for investigatiofid., 113,
7). DEL initiated its own investigation, staffed by Thebo and her supervisor, defg

Roalkvam. (Dkt. 44, 11 2-3, 7-8; Dkt. 45, 11 3, 5.)
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The DLR/CPS investigation began witdlunoz interviewing RiveraFlores ang
Carmoraon April 14, 2008. (Dkt. 43, 114;9.) Munoz observed P’s bruisinDr. Sakata’s
discharge summarynd the cell phone showing the three cedlseived from plaintiff and
obtained themedical recorddrom Swedish Hospital. (Id., T7-10.) Munoz informeg
plaintiff she wouldbecontactedat a later date. Id.) Pusuant to DSHS policy and protoco
Munoz was not to interview Coaxum given the law enforcemmefdrral (Id.) Munoz
proceeded to provide P’s medical records, records regarding plaintiff's Cieg/,heésd the
photographsaken by P’s parents to Dr. Naomi Sugacpasulting physician boarcdified in
child abuse ediatrics. [d., 111.) Dr. Sugar, in a May 5, 2008 letter, opined that P’s br
were “highly concerning for inappropriate force used in positioning and holding a chi
diaper changé (Id., 111 and Ex. B.)

The DEL investigation began on April 14, 2008 with Thekosonallyserving plaintiff
at her home with a summary suspension letter. (Dkt. 44nfi8Exs. A & B.) The lettern
describedthe facts leading up to DEL’s decision as including the existence of “an
DLR/CPS investigation alleging Negligent Treatment or Maltreatment, or Physicakefof &
child or children” in plaintiff's care, and described the refer’dl 1902114) - as alleging “g
child sustained an unexplained injury while tgintiff's] care and thatdlaintiff] attempted tg
convince the parent not to report the injury to the licensotd., Ex. A.> Thebo and
Roalkvam attest that, at that time, it was stangaadtice in the Seattle DEL office to issu

summary suspension wham investigation of child abuse and neglect was screened

2 Thebo subsequently issued an amended summary suspension letter diatesl 2008 and changin
the prior reference to “Child Care Centers” to “Family Child Care HolfiegPDkt. 44, Exs. A & D.)
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investigation by DLR/CPS. Id., 17 and Dkt. 45, 13.)

Thebo asked to come in and plaintiff Tdtebointo her home (Dkt. 44, 9 and DK.

425 at 11, 1415.) In addition to serving the summary suspenigtiar, Thebo asked plaintii
to start calling the parents of the children in the daycare and gatheringatitorrfrom the
children’s files. (Dkt. 44, Ex. B.) Thebattests thashe observed plaintiff filling out 3
Childcare Injury/Incident report form, which plaintiff backdated to April 10, 200@., L0
and Ex. C.) Thebo left once all of the children in the home had lefd., Ex. C.) Plaintiff
did not see Thebo take anything from her home or notice anything missing adter [Effi.
(Dkt. 42-5 at 11.)

Plaintiff sought a stay of the summary suspension of her daycare liaad#d.J
Desiree Hosannah held a hearing on May 20 and May 27, 2008. (BEkatZB.) Witnesses
at the hearing included plaintiff, her mother, Aileen Ellis, Fldesera, Carmona, Thebo, a
Munoz. (Dkt.42, Ex. B.) ALJ Hosannah, in a June 27, 2008 decision, denied plai
request for a stay, finding plaintiff's actions “troubling and of great causmfaern[]” and, if
proven, to warrant the summary suspension of her license.at23.) The ALJ also foun
plaintiff's “refusal to properly cooperate and document the events” aek i§3 presen
“sufficient concern for the children’s safety and welfare[]” ane facts suppomg a
determination that plaintiffattempted to coerce the alleged victim’s parents to not report
child’s injuries.” (d. at 3.)

On August 29, 2008, DEtevokedplaintiff’s license. (Dkt. 43, §33Dkt. 44, 15 ang

Ex. A.) The letter explaining the basis for the decision nateek, alia, plaintiff’s failure to
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properly report P’s injuries, the report that she had attempted to persuaderaadremparents

into not reportinghe injury, a conclusion that plaintiff gave false testimony at the hearing in

stating that she wrote the incident report on April 10, 2008 puditiff's recent DELhistory.
(Dkt. 44, Ex. A.)

On October 4, 2008, Munoz received notice that 8fD had concluded its
investigation and found insufficient evidence to proceed with criminal chaggessaplaintiff.

(Dkt. 44, 114.) Thepolice report stated: “Because of the conflicting statemernendiy the

child’s parents as well as by the caregiver[] | cannot determine whom, if@ogosed them
(Dkt. 191 at 19. After receiving the police repomunoz attempted to contact plaintiff by

letter and telephone. (Dkt. 48,5.) Plaintiff likewise attempted to speak with Munozd.)

Despitethe multiple attempts, Munoz and plaintiff did not meet to discuss the investigation.

(See id, 115-16 and Ex. B at@&)

On January 28, 2009, Munoz concluded her investigatith a founded finding of
child abuse. I¢l., 117 and Ex. B.) She notedjnter alia, plaintiff's failure to document and
report the injuriesthe report that plaintiff had pleaded with’s parentsnot to report the
bruising, Dr. Sugar’s report, @bsene of evidence to suggest Barents caused the bruising,

the parent’s report that P had expressed fear of going to plaintiff’'s daycare, @i poirts

3 The SPD report also stated: “Further complicating this issue is Dr. Sugak letter
indicating that while the injuries are suspicious, accidental causestdae ruled out.” (Dkt. 12 at
19.) However, as noted in the lafEL and CPSinal Orders, th SPD detective appeared to have
misread Dr. Sugar’ktter. (Dkt. 24-1 (CPS Review Decision and Final Ord#r2324 and Dkt. 25-1
at 2324.) Dr. Sugar’s letter, in an appendix portion, referenced two priortsepade in regard to
plaintiff's daycare, the latter of which resulted in a conclusion tlehild's fractured finger was likely
to have been accidental. (Dkt. 43, Ex. B at 2.) As stated above, Dr. Sugar fbngigihg “highly
concerning for inappropriate force[.]”Id()
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regarding plaintiff. Id., 17 and Ex. B at-8.) Munoz notified plaintiff by letter as to th
decsion. (d., Ex. D.) An internal reviewgonductedat plaintiff's request, affirmed th
founded conclusion, as explained in a letter dated April 3,.2008, Ex. E.)

On June 24, 2009, DEL issued an amended revocation lefbkt. 45, EX. B.) Thg
letter added the founded child abuse finding by DLR/CPS as a basis for the licenstioe.
(Id. (citing Wash. Admin. Code § 17286-0450(2)(b) (“We must deny, suspend or revoke \
license if you: . . . Have been found to have committed child abuse, child neglect

exploitatior.]”))

ALJ Hosannah continued the previously scheduled summary suspension ke iz

it could be heard at the same time as the revocation hear8epDkt. 251 at 44.) ALJ
Hosannah thereafter left OAlNnd OAH reassignedhe matterto ALJ Kingsley. [d.)
Believing theAugust 2008 revocation letter had been properly served on plaintiff, DEL n
to dismiss the matter for plaintiff's failure to respondd.)( ALJ Kingsley denied the motig
and on July 12, 2009plaintiff was personally served with both the June 2009 ame
revocation letter and the April 2009 letter affirming the founded abuse findfiag at 26, 44)

Plaintiff timely appealed both findings and OAH consolidated all threeersatthe
license suspension, license revocation, and finding of abtmehearing. Id. at 1.) OAH
reassigned the matters to ALJ Futch after ALJ Kingsley left OAH. af 44.) At an Augus
26, 2009 prehearing conference, ALJ Futch made evidentiary rulings and scheduledeits
for hearingfor three days idanuary 2010. Id. at 1, 4445.) At hearing, plaintiff chose not {

present witnesses, deciding to rely on the record created at the stay.hd@ig42, Ex. G
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(transcript of plaintiff'stestimony explaining her decision).) After the hearing, in May 2
the matters were reassigned to ALJ Pdsi& to ALJ Futch’s unavailability (Dkt. 251 at 45.)

ALJ Pesik listened to the recordings of the May 2008 stay hearing and the 201G
hearing conducted by ALJ Futch, and reviewed all relevant materials and £xh({bikt. 171
at 23.) On December 30, 2010, ALJ Pesik issued his initial decisions and orders, up
the summary suspension, license revocation, and founding findirgsé.a (Dkt. 171, EXs.
A & B.) With respect to the abus&LJ Pesiks findings included thaplaintiff told P’s parents
reporting the bruising would “make a lot of trouble for everyone, themselves inclia

which the parents understood “to be a thiaintimidation.”; that Dr. Sugar concluded t

010,

nolding

U7

ed[,]

he

bruises were most likely the result of a forceful diaper change and tic,tee bruising had

lasted at least two days, the injury was “significant’” and indicatiieappropriate force; tha
there wasio reason to believe P’s parents had caused the bruising and it was “more likg
not” plaintiff caused the bruising since it was not observed by P’s mothethenifternoon o
April 10th and plaintiff testified to being the only person who chamjsdliaper. Dkt. 17-1
at6.)

With regard to the license suspension, ALJ Pésikdthat plaintiff's initial respons
to P’s parent’s concerns “reflects a troubling lack of regard for thedlissues surrounding
P’s injuries “and a clearly greatemncern with protecting” plaintiff's “business interests.Id.
at 18.) ALJ Pesik added: “This lack of primary concern for the welfare of the ish

sufficient to cause concern that the continued operation of the daycare facility wesddtys

threat to the public health, safety and welfarefd. With regard to the license revocati
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ALJ Pesik found the witness testimony contrary to plaintiff's testimony “meditae[,]” and
noted,inter alia, plaintiff's failure to report the injury, her attempt to persuade the parents
report the injury, the fact that plaintiff backdated the injury repodtfalsely testifiedegarding
that factat the May 2008 hearing, while testifying at the January 2010 hearing that she
reported the biiging because she thought the bruises were old, and plaintiff's past lic
violations. (Id. at19-21.)

Plaintiff timely appealed all findings to both the DEL Review Judge and theSl
Board of Appeals. All three matters were consolidated and heard by Review Jajgee)
Gray. (SeeDkt. 241 at1.) Plaintiff, in addition to challenging the findings, alleged violg
of her due process rights, biased decision makers, and the use of the incorrect standatrd
(Dkt. 251 at 210.) Review Judge Gray issued Review Decisions and Final Orders in th
and DEL matters on April 21, 2011 and May 19, 2011 respectively. (Dkik.ad 25-1.)
The decisions upheld ALJ Pesik’s findingsfact and conclusions of law, found testimg
offered by plaintiff not credible (and in some respects “untruthful and unetiiiial’ 251 at
28, 41)), and found plainfit claim of biasand/or lack of fairnessot substantiated.(Dkts.
24-1 and 251.)* The Review Judge deferred thssile of the proper standard of proof
judicial review. (Dkt. 24-1 at 28-30 and Dkt. 25-1 at 31-35.)

The final orders advisedagntiff of her right to appeal in Washington State Supe
Court. (Dkt. 241 at 41 and Dkt. 28 at 49.) She did not appeal and, instead, proceede

the current case, which had been stayed pending resolution of the state proceedings

4 Review Judge @y did disagree with ALJ Pesik in one respect, finding insuffi@gidence to suppo
an allegation that plaintiff attempted to persuade afwglish speaking parent (not Riveféores) to avoid takin
her child to a doctor to avoid a possible CPSrrafe (Dkt. 251 at 30.)
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DISCUSSION

Summary judgment is appropriate when a “movant shows that there is no g

dispute as to any material fact and the movant is entitled to judgment as a matter of éaly.

R. Civ. P. 56(a). The moving party is entitled to judgment as #&emat law when the
nonmoving party fails to make a sufficient showing on an essential elementaafskisvith
respect to which he has the burden of proGelotex Corp. v. Catretd77 U.S. 317, 3223
(1986). The Court must draw all reasonable inferences in favor of the nonmoving
Matsushita Elec. Indus. Co. v. Zenith Radio Co#@5 U.S. 574, 587 (1986).

The central issue is “whether the evidence presents a sufficient disagrezneguire
submission to a jury or whether it is so esidedthat one party must prevail as a matter of |g
Anderson v. Liberty Lobby, Inc177 U.S. 242, 25%2 (1986). The moving party bears

initial burden of showing the district court “that there is an absence of evidence totshp

nonmoving party’'ssase.” Celotex Corp.477 U.S. at 325. The moving party can carry

initial burden by producing affirmative evidence that negates an esselgimaént of the

nonmovant’s case, or by establishing that the nonmovant lacks the quantum of evideed
to satisfy its burden of persuasion at triddlissan Fire & Marine Ins. Co., Ltd. v. Fritz Co
Inc., 210 F.3d 1099, 1102 (9th Cir. 2000). The burden then shifts to the nonmoving
establish a genuine issue of material faMatsushita Elec. Indus. Ca475 U.S. at 585-87.

In supporting a factual position, a party must “cit[e] to particular parisatérials in

enuine

v

part

W.
the
hor

its

174

e need
S.,

party to

the record . . .; or show[] that the materials cited do not establish the absence oeprésenc

genuine dispute, or that an adverse party cannot produce admissible evidence to su
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fact.” Fed. R. Civ. P. 56(c)(1).The nonmoving party “must do more than simply show

there is some metaphysical doubt as to the material fadtatsushita Elec. Indus. Co475

U.S. at 585. “[T]he requirement is that there begaouineissue of material fact. ... Only

disputes over facts that might affect the outcome of the suit under the goveninglil
properly preclude the entry of summary judgmenfhderson477 U.S. at 2448 (emnasis

in original). “The mere existence of a scintilla of evidence in support of thenowmg

party’s position is not sufficient[]” to defeat summary judgmeiftiton Energy Corp. V.

Square D Cq.68 F.3d 1216, 1221 (9th Cir. 1995). Nor can the nommgoparty “defea

summary judgment with allegations in the complaint, or with unsupported conject

conclusory statements.’Hernandez v. Spacelabs Med. .In843 F.3d 1107, 1112 (9th Ci

2003).
For the reasons discussed below, the Court finds sis foa granting plaintiff's motiof

and finds defendants entitled to dismissal of plaintiff's claims.

A. Eleventh Amendment Immunity
“The Eleventh Amendment prohibits federal courts from hearing suits broughtts
an unconsenting state.Brooks v.Sulphur Springs Valley Ele€oop, 951 F.2d 1050, 105

(9th Cir. 1991) (cited sources omittedpee also Blatchford. Native Village of Noatalb01

U.S. 775, 77982 (1991). This jurisdictional bar extends to state agencies and depar

and appliesvhether legal or equitable relief is soughBrooks 951 F.2d at 1053 (citing

Pennhurst State Sch. & Has/. Halderman 465 U.S. 89, 100 (1984))lt is well establishe

that 8§ 1983 did not abrogate state immunity, dhdt Washington State has not waived
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Eleventh Amendmentmmunity from suit. Manning v. Washingtqmd63 F. Supp. 2d 122
1244 (W.D. Wash. 2006) (citingy/ill v. Michigan Dep’t of State Policd91 U.S. 58, 66, 701
(1989) (states are not “persons” amenable to suit under § 1983nitatitin extends t
“governmental entities that are considered ‘arms of the stajg¢’[Accordingly, as argued b
defendantsplaintiff's claims against the State of Washington and OAH are barred K
Eleventh Amendment.

Plaintiff relies on inappot case law in arguinthe waiver of Eleventh Amendmer
immunity. As the Ninth Circuit noted i€alifornia ex rel. Lockyer v. Dynegy, In&75 F.3d
831 (9th Cir. 2004), Eleventh Amendment immunitgnits the reach ofdderal judicial powe|
to suits commenced or prosecutadainstone of the United States.”1d. at 844(quotingU.S.
Const amend. X) (emphasis added). Therefore, while reaffirming the clear protecti
Eleventh Amendment immunity where states are “haled into federal esudsfedantg,]’
the Ninth Circuit did not find the Eleventh Amendment implicated by a removal to ffedeary
where a State was tipdaintiff in the suit. 1d. at 84346 (a“state that voluntarily brings suit
a plaintiff in state court cannot invoke the Eleventh Amendment when the defendesi
removal to a federal court of competent jurisdictipnThe State defendants did not initi
this suit, and there is no support for the conclusion that, through the initiation o

administrative proceedinggpinst plaintiff, the State of Washington and OAH acted to w

5 The Eleventh Amendment also bars actions for damages against state officigleatieir
official capacities, while an exception exists for suits against stdidalsf seeking prospectiv

y

y the

~—+

=

on of
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t see

ate

f state

aive

e

injunctive relief Doe v.Lawrence Livermore NdtLab., 131 F.3d 836, 839 (9th Cir. 1997) (citing

Will, 491 U.S.aat 70). Because plaintiff seeks damages, there is a strong presumption shear
personal capacity suit against the individual defendatse generalfRomano vBible, 169 F.3d
1182, 1186 (9th Cir. 1999) In any event, defendants here move for dismissal based on the E
Amendment only in relation to the State of Washington and OAH.
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their Eleventh Amendment immunityCf. id. at 848 (¥While Californids hope was to avoid

the federal forum, it voluntarily appeared in state court to press its clainmsstatfze
companies, who predictably sought removal to what they perceived to be a more fg
forum for the adjudication of claims involving federal 1gw.

Plaintiff sets foth an independent claim for relief under federal law, which is barre
the Eleventh Amendment immunity of the State of Washington and OAH. Asptaictiff’s

claims againsthese defendantaust be dismisseand are not further addressed in this Qrg

B. Res Judicata and Collateral Estoppel
Defendants argue plaintiff should be prohibited frogtitigating decisions made K
OAH and the DSHS Board of Appeals in the underlying state actidrey maintain re

judicata bars relitigation of both those claims decided below and claims that couldeka
decided by the State courts, and tt@tateral estoppel precludeditigation of certain issues

Plaintiff, in response, argues orilyat preclusiondoesnot apply to the constitution
issues raised in this case because the OAH, DEL, and DSHS lacked jurisdictiecide
constitutional issues.Seee.g, Amunrud v. Bd. Of Appeals24 Wn. App. 884892,103 P.3d
257 (2004) (“[A]lthough we recognize thaamunrud could not present his constitutio
arguments in the administrative hearing, he has been able to appeal the atmendscision
to the courts) (See alsdkt. 241 at 2930 (Review Judge recognized lack of authority
decide costitutionalissues).) However, this argument lacks merit.

A federal action is governed by preclusion lalxxon Mobil Corp. v. Saudi Bag

Indus. Corp, 544 U.S. 280293 (2005). Pursuant to the Full Faith and Credit Act, 28 U.S
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1738, a federal court musigive the same preclusive effect to a staiart judgment as another

court of that State would give.”’ld. (quotingParsons Steel, Inc. v. First Alabama Baak4
U.S. 518, 523 (1986)). “This statute has long been understood to encompass the ddc
res judicata, or claim preclusion, and collateral estoppel, or issue preclusiBogta v. Tha
Airways Intl, LTD, 487 F.3d 759, 765 (9th Cir. 2007) (quotidgn Remo Hotel, L.P. v. C
and County of San Francisco, Ga#45 U.S. 323, 336 (2005)).

With claim preclusion, successive litigation of a claim is foreclosed by a firgihjent,
whether or not the same issues are raised in the attempted relitigdagior v. Sturge|l553
U.S. 880, 892 (2008)quotingNew Hampshire v. Main&32 U.S. 742748 (2001). “Issue
preclusion, in contrast, barsuccessive litigation of an issue of fact or law actually litigated
resolved in a valid court determination essential to the prior judgneset; if the issue recu
in the context of a differenta@im.” Id. (QquotingNew Hampshire532 U.S. at 7489). In
precluding relitigation of matters a party has had a full and fair opporttoiliyigate, the
preclusion doctrines “protect against ‘the expense and vexation attending muWiplatdg
conserye] judicial resources, and foste[r] reliance on judicial action by minimizing
possibility of inconsistent decisions.”ld. (quotingMontana v. United Stateg40 U.S. 147

153564 (1979)). The Court looks to the rules of the State in considering precluSiopta

487 F.3d at 765 (citinyligra v. Warren City Sch. Dist. Bd. of Edué65 U.S. 75, 81 (1984);

Allen v. McCurry 449 U.S. 90, 96 (1980)).

trines o

and

IS

|

the

It is well settled, as a matter of federal common law, that a state administrativerdecis

can have preclusive effect on a 8 1983 claiehrli v. County of Orangd.75 F.3d 692, 69
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(9th Cir. 1999) That is, “[w]hen a state agency acts in a judicial capazitggolve dispute
issues of fact and law properly before it, and when the parties have had an adequate op
to litigate those issues, federal courts must give the state agefacyfinding and lega
determinations the same preclusive effect tactvit would be entitled in that stasecourts.
Olson v. Morris 188 F.3d 1083, 1086 (9th Cir. 1996ixed cases omitt@¢d The Court I00Ks t¢
the adequacy of the state’s administrative forum in making this assessment:
The threshold inquiry . . . is welther the state administrative proceeding was
conducted with sufficient safeguards to be equated with a state court ptdgme
This requires careful review of the administrative record to ensure that, at a
minimum, it meets the state’s own criteria necessarequire a court of that
state to give preclusive effect to the state agency’s decisions . . . Although a
federal court should ordinarily give preclusive effect when the state court would
do so, there may be occasions where a state court would gbhespre effect to
an administrative decision that failed to meet the minimum criteria set down in
Utah Construction
Olson 188 F.3d at 1086 (quotiriller v. County of Santa Cry39 F.3d 1030, 1033 (9th C
1994) (discussingnited States v. Utah Construction & Mining.C884 U.S. 394 (1966))).
It is also clear that, “[flan adequate opportunity for review is available, a losing |
cannot obstruct the preclusive use of the state administrative decision syniipigdping he
right to appeal Plaine v. McCabe 797 F.2d 713, 718 (9th Cir. 1986). Courts hi
accordingly, foundhata party’s failure to pursue review of constitutional claims in state
did not defeat preclusionSege.g, Olson 188 F.3d at 10887 (res judicata barred litigatig
of constitutional claims that could have been raised in administrative hearing ateicairt)

Misischia v. Pirie 60 F.3d 626, 83-30 (9th Cir. 1995) (where party did not pursue avalil

state court appeal, state administrative body’'s decision “became final and opeitat
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preclusive effect[,]” precluding litigation as to proceauirregularities in administrativ
process)Miller, 39 F.3d at 1032-35 (unreviewed findings of administrative tabprecludea
further litigation of § 1983 claims).

Washingtorcourts recognize that decisions of administrative tribunals may be aff
preclusive effect. Reninger v. Dep’t of Correctionsd34 Wn.2d 437, 449, 951 P.2d 7
(1998). As under federal comon law, he administrative agency must act in a judi
capacity, resolving disputed issues of fact properly before the agenpyoaiding the partie
an adequate opportunity to litigated.; Stevedoring Services v. Egger29 Wn.2d 17, 40, 91
P.2d737 (1996) State v. Dupardd3 Wn.2d 268, 274, 609 P.2d 961 (1980). Consideratic
applying preclusion in an administrative setting incl(Idevhether the agency acting within
competence made a factual decision; (2) agency and court procedural differences;
policy considerations.Reninger 134 Wn.2d at 4505tevedoring Serviced29 Wn.2d at 40

Washington law also recognizes that preclusion bars claims that could haveurseeo

beyond the administrative setting by appealing mskiygton State courts SeeShoemaker v.

Bremerton 109 Wn.2d 504, 5091, 745 P.2d 858 (1987) (“Other procedural safeguards
provided in the . . . right of Shoemaker to move for reconsideration and to app
Commissiors decision to superior court, even though he chose not to pursue the latter
in favor of suing in federal district court on a federal claim3ge alsdn re Marriage of
Dicus, 110 Wn. App. 347, 3556, 40 P.3d 1185 (2002) (“[R]es judicata applies, exce
special cases, not gnto points upon which the court was actually required by the part

form an opinion and pronounce a judgment, but to every point which properly belonge
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subject of the litigation, and which the parties, exercising reasonable ddigenght hae
brought forward at that time.”) (quotinelly-Hansen v. KelhHansen 87 Wn. App. 320, 329
941 P.2d 1108 (1997)).
In this casethe administrative bodies were acting within their competence in renc
final dedsions as to child abuse and DEL licensin§eeRCW § 26.44.10(and § 26.44.12
(abuse of children); RCW £3.215.305 (DEL licensing); and RCW § 34.05.464 (adjudica
proceedings under Administrative Procedure Ad¥hile theylackedthe authority to addreg
constitutional issues, plaintiff had the opportunity to present those issues irostafe ¢
The Court has not been given access to the full administrative record in thi
However, aeview of the records provided, including fiveal CPSand DEL decisionskts.

24-1 and25-1), supports the conclusion that the state administrative bodies acted in a |

capacity to resolve disputed issues of fact and law, and provigedartiesadequate

=

lering
b
ative

5S

5 case.

udicial

opportunity to litigate the issuesAs recenty described by the Washington Supreme Court in

relation to administrative proceedings for DEL licensing cases:

Adjudicative proceedings . . . exist that afford significant procedural safeguards
to a home child care provider. At an administrative heaartgyme child care

provider benefits from an unbiased tribunal, notice of the proposed action and
the grounds asserted for it, an opportunity to present reasons why the propose
action should not be taken, the right to call witnesses, the right to know the

6 As argued by defendants, plaintiff relies on inapposite case |lawpiport of her position.

For example, ilmRmunrud 124 Wn. App. at 892, the Washington Court of Appeals merely recod
that, while a party was not able to present his constitutional argumemtsagministrative hearing, |
was able to pursue an appedlthat decision and pursue those arguments in state cSes. alsa
Grader v. Lynnwood45 Wn. App. 876, 879, 728 P.2d 1057 (1986) (recognizing constitutional
could not be addressed in administrative hearing) ¥addma County Clean Air Auth. Glascam
Builders, Inc, 85 Wn. 2d 255, 257, 534 P.2d 33 (1975) (administrative tribunal without autho
determine issue of constitutionality and, therefore, no administratimedye to exhaust)Prisk v.
Poulsbq 46 Wn. App. 793, 798, 732 P.2d 1Q1987) (same).
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evidence against her, the right to have a decision based only on the evidence

presented, the right to counsel, the making of a record of the proceedings, publig
attendance of the proceedings, and judicial review of the proceedings.

Hardee v. Dep’t of So& Health Servs 172 Wn.2d 1, 11, 256 P.3d 339 (2011).

Plaintiff was here provided with, at a minimungtice,the right to representation, t

ne

right to conduct discoverythe right to present evidence and witnesses, opportunities to

crossexamine witnesseshe provision of final decisions rendering findings of fact
conclusions of law, and the right to judicial revieWSeeDkts. 241 and 251.) It appears
therefore, that theState provided plaintiff with process sufficietd afford the reglting
decisions preclusive effectSee e.g, Kremer v. Chem. Constr. Corpl56 U.S. 461483-85
(1982) (finding process constitutionally sufficient where plaintiff had opportumtpresen
evidence, witnesses, and his own testimony, had the oppgrtomebut evidencesouldhave
an attornels assistance and to ask for subpoenas, and could seek judicial r&eeger
134 Wn.2d at 451procedures deemed adequate included representation by counsel w
opening and closing arguments, examinarmgl cross examining witnesses, discovery,
depositions under oathghoemaker109 Wn.2dat 50911 (procedures deemed sufficig
included adequate notigecalling and crosgxamining witnessesjocumentary evideng
opening and closing statemertieaing memoranda, final findings of fact and conclusion
law, andtheright to pursue judicial review).

As observed by defendants, the absence of formal rules of evidence
administrative proceedings does not abrogate preclusg8hmemakerl09 Wn.2d at 511 To

hold that[the absence of formal rules of evidendeprives the decision here of preclug
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effect would, in effect, be to completely abolish administrative collateral gedtdp light of
the other, sufficient procedural formalitiedserved, we see no reason to dd)sadAlso,
plaintiff’'s failure to avail herself of her right to appeal to state court, inclugimguing
constitutional or other claims within such revieseeRCW § 34.05.57(B)(a) (providing for
judicial relief if theagency ordetis in violation of constitutional provisions on its face ol
applied]”) , andHardee 172 Wn.2dat 7 (court review of whether agency order or suppor|
statute violates constitution is question of law reviewed de )nalaes not rob the ate
administrative decisions of their preclusive effe@eeg e.g, Plaing 797 F.2d at 719 n.1
Shoemakerl09 Wn.2d at 50941.

Lastly, policy considerations militate in favor of preclusion, including efficiency
affording respect to the intetyiof the administrative processThe Court finds no basis f
concluding that preclusiowould work an “injustice[,]” Malland v. Dep’t of Ret. Sys103
Wn.2d 484, 489, 694 P.2d 16 (1985), or in some respect contravene publicqiobyard
93 Wn.2dat 276 (“[p] ractical public policy required that parole revocation hearing decig
could not be &sis for collateragstoppel in the prosecution méw criminal charggs

In sum,it appears thathe state administrative proceedirsggfice as doundation for
preclusion. The Court, therefore, addresses whether claims and issues in this disy
barred by res judicata and collateral estoppel.

In Washington,es judicatapplies with a common idehiof four elements: (19ubject
matter; @) cause of action; (3) persons and parties; and (4) quality of the persons fonsir

whom the claim is madeSchoeman v. New York Life Ins. CH06 Wash. 2d 855, 859, 7
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P.2d 1 (1986). Here, defendants assert a concurrence of identity in all dmments
including: (1) common subject matter in thaestion of the propriety of the decision
suspend and revoke plaintiff's daycare license and issue a finding of child abusen(@pn
causes of action in that the same evidence would be presi@edtions arise out of the sa
“nucleus of facts[,]” and reversal of the State decisions would impair or désgaights o
interests established in the State act®ains v. Statel00 Wash. 2d 660, 665, 674 P.2d
(1983); and (3) both common persons and parties and quality of persons for oragam
the claim is made given that the State case was brought by the State of Wéaskimgugh its
agencies DSHS and DEL, against plaintiff, while plaintiff here pursuemglagains
Washingtonits agencies, and its employegse id at 66465 (noting that the partiesitthough
somewhat differently named on the complaints, weuoalitatively the samg]” and that a sui
against State officials was “in effect a suit against the Stat€hey maintain, therefore, tha
res judicata precludes plaintiff from attempting to overturn the child abusedindseeking t
reinstate her daycare license, as wellpassuingclaims that could have been decided
Washington State courts, including the proper standard to‘appticonstitutional claimshat
could have been pursued in State court

Defendarg also argue preclusion of issues through collateral estoppéelUnder
collateral estoppel, once a court has decided an issue of fact or law necessanggoniest,

that decision may preclude relitigation of the issue in a suit on a differerd¢ owstion

7 As observed by defendants, subsequent to the issuance of the DSHS Board of
decisions, the Washington Supreme Court ruled that the preponderancedfiree standard as
applied in this case- is the constitutionally appropriate standard emptbin daycare licensin
revocation casesHardee 172 Wash. 2d at 9.
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involving a party to the first case.”Hydranautics v. FiinTec Corp 204 F.3d 880, 885 (9t
Cir. 2000) (quotingDodd v. Hood River Countyp9 F.3d 852, 863 (9th Cir. 1995) In
Washingtonthe collaterakstoppel elementiaclude: (1) identical issues; (2) a final judgm
on the merits; (3) the party againdtam collateral estoppet asserteds the same party or
privity with a partyto the prior adjudication; and (4) application of the doctrine must not
an injustice on the party against whans to be applied. Shoemakerl09 Wn.2d at 507 (cite
saurces omitted).

Defendants aver that plaintiff seeks to relitigate many issues already dégidbe
administrative bodies below. They argue that, to the extent plaintiff is attgniptialitigate
any of the findings of fact in the DEL and DSHS decisions, the issues would be id¢

Defendants aver a final judgment on the merits given the resolution of matgrgiviesissues

h

nt

D

work

d

antical

and note that plaintiff is the same party in both proceedings. Defendants demgralolla

estoppel would work an injustice given that ptéinvas afforded access to a full and f
proceeding below.Defendantsin sum,argue plaintiff is precluded from disputing the fa
decided by the administrative tribunal below.

Plaintiff does not dispute the concurrence of all elements necessasyablish bot
claim and issue preclusion generally to this matter. The Court finds plairfaffure to
oppose defendants’ arguments to be an admission that the arguments haveSeetriical
Civil Rule 7(b)(2). The Court further finds the elentsetd be satisfieds explained irthe
delineation of defendantargumentset forth above. Plaintiff is, accordinglyprecluded from

relitigating claimsdecided and claims that could have been decided below, and collg
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estopped from disputing factiecided by th&SHS Board of Appeals.However,due to the
lack of clarity in plaintiff’'s assertion of her claims, and to some extent thlareation of the
arguments in the briefinghé precisepplication of preclusiors difficult. Accordingly, the
Court assessd®elow the merits of plaintiff's claimagainst the individual defendards set

forth in the pending dispositive motiofs.

C. Absolute Immunity
State officials are entitled to absolute immunity for their performancs
guasiprosecutoriabnd quasjudicial functions. Tamas v. DSH330 F.3d 833, 8442 (9th

Cir. 2010). Pursuant to Ninth Circuit law, a state official&scision to institute liceng
revocation proceedingss a function entitled to theprotection of absolute immunit
Codanich v. Dep’'t of Soc. & Health Sery627 F.3d 1101110809 (9th Cir. 2010
(WashingtonDSHS social worker and other officials absolutely immuneirstitution of
license revocation proceedingsAccord Hannum v. Friedt88 Wn. App. 881, 8889, 947

P.2d 760 (1997) (absolute prosecutorial immunity applied to investigator and dire

Washington State Department of Licensing for initiation of summary suspensidealer

license andor testifying at administrative hearing). Accordingly, as argngedefendantsp
the extent any of plaintiff’'s claims are based onitiséitution of the summary suspension g

licensing revocatiorproceedingsdefendants Thebo and Roalkvam are entitled to abg

8 Plaintiff makes generalized reference to constitutional provisiohseriamended complair
such as the Equal Protection Clause and the Seventh Amendment, withoutirexlabasis for
claims based on those provisions and without addressing any such claims in theysjudgmaent
briefing. Any such claims are wholly conclusory, do not withstand diahion summary judgmer
and are not otherwise addressed within this Order.
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immunity.?

D. Qualified Immunity andPlaintiff's Remaining Claims

Plaintiff allegesin her amended complaint that Munoz, Thebo and Roalkvam vig
herproperty interest in her childcare license and her libatgrestin her right to work in he
chosen profession as a licensed child care provaatgrin relation to her name and reputati
(Dkt. 36 at 89.) She also alleges Thebwlatedher constitutional right to free speechld.
at 11.) In moving for padl summary judgment, plaintiff appears to allegeFourth
Amendment violatiorthrough Thebo’s entry into her daycare without a warrant or pro
causeand Fourteenth Amendment violations throughdeeial of substantive and procedu
due procesi the suspensioof her child care license (Dkt. 46.}° She als@versher right to
addiional substantive and procedural safeguatdsto the seriousness of the child ab
allegation, anallegesviolations of her rights under the Washington Constitutiotd.) (

Defendants assert the individually named defendants’ entitlement to qualifiediiy

9 Defendants do not argue the application of absolute immunity tovibgtigationconductec
by Thebo. Instead, they argue absolute immunity applies to the decisiostitate licensing
proceedings. All of the case law discussed above supportsdtiietibn. See Tama$30 F.3d a
84142 (absolute immunity extends to officials performing oassecutorial and quagidicial
functions, but not to investigatory conduct; finding the decision to licenselevidual as a foster pare
and to not remove children from that individual's care to be “traditionastigation and placeme
responsibilities” not entitled to absolute immunit@pstanich 627 F.3d at 11089 (absolute immunit
applied to institution of license revocation proceeding, butamvestigation and filing of declaratic
in support of termination proceedings)annum 88 Wn. App. at 8890 (absolute immunity applied
initiation of summary suspension and license revocation proceedings, but tridadedrto cite prope
grond for dismissal in deeming investigatory functions performed by semadter protected b
absolute immunity).

10 As observed by defendants and as demonstrated in the discussion beloplanttiféalso

maintains the seizure of her license violated her rights under the Fourth dendhis claim i$

properly considered in relation to the Fourteenth Amendment.
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based on the absence of any support for the conclusioththatonduct violagd a clearly]
established constitutional rightSaucier v. Katz533 U.S. 194, 200-02 (2001)As argued by
defendants, the Court finds absence of material factual disputesa@aféndantséntitlement
to a judgment as a matter of lawrelation to all of plaintiffs claimsagainst the individuag
defendants See id at 201 (“If no constitutional right would have been violated were
allegations established, there is no necessity for further inquiries concerning qu
immunity.”)

1. Fourth Amendment

The Fourth Amendment providdsr “[t]he right of the peopléo be secure in the
persons, homes, papers, and effeatginst unreasonabkearches and seizupés U.S.
Const. amend. IV. The Fourth Amendmers triggered where a search or seizure occurs
area where an individual has a “constitutionally protected reasonable ¢xpectgrivacy.”
Friedman v. Boucheb80 F.3d 847, 861 (9th Cir. 200@)ternal quotation marks and quot
sources omitted).AccordNew York v. Burged82 U.S. 691, 69900 (1987) Katz v. United
States 389 U.S. 347, 360 (1967) (Harlan, J., concurring)he expectation attaches
administrative inspections pursuant to a regulatory scheme, as well as to canpnencises

albeit in a more attenuated form that that applied to an individual’'s hddneger, 482 U.S. a

699-700.
Consent iswell-establishedas a recognized exception to the FouAimendments
protection against unreasonable searches and seizUmated States v. Russeb64 F.3d

1279 1281 (9th Cir. 2012)iting Katz, 389 U.Sat358 n.22 (A search to which an individu

ORDER RE: PENDING MOTIONS
FOR SUMMARY JUDGMENT
PAGE-24

|

the

alified

ir

nan

ed




01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

consents meets Fourth Amendment requirenightsThe gawernment bears the burden
showing consent was given freely and voluntarilg. (cited source omitted).

Plaintiff alleges a Fourth Amendment violation based on Thebo’s entry into herel

without probable cause and without a warrant. Howeveamtgf does not dispute and the

evidence in this matter establishtbat plaintiff consented to Thebo’s entry into her ho

(Dkt. 44, 19 and Dkt. 48 at 11 14-15.) Plaintiff also consented to Thebo’s review of

of

aycar

me.

her

records andadmitted she did not obserihebo seize anything from her home or notice

anything missing after Thebo left. (Dkt.-82at 11.) Given the undisputed fact of plaintit
consentas well as the absence of any allegation Thebo seized plaintiff's prajeing her
April 2008 visit to plaintiff’'s homeplaintiff fails to make ahowing on an essential elemen
her Fourth Amendment claim. Defendants are, accordiagtitled to dismissal of plaintiff’
Fourth Amendmentlaim on summary judgment.

2. Procedural Due Process

The Fourteenth Amendment protects against governmental deprivatidifis, diberty,
or property without due process of lawlU.S. Const. amend. XIV.A procedural due proce
claim has two elements: (1) the dgption of a constitutionally protected liberty or prope
interest; and (2) the denial of adequate procedural protectvawster v. Bd. of Educ. of tf
Lynwood Unified Sch. Dist149 F.3d 971, 982 (9th Cir. 1998).

Plaintiff avers a property interest inrhehildcare license and a liberty interesbisth
herright to work in her choseprofessionand in relation to her name and reputatiddhe

takes issue with the content of the April 14, 2008 summary suspension reftceng to ar
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allegation “that achild sustained an unexplained injury while in [her] care and that
attempted to convince the parent not to report the injury to the licensor.” (Dkt. 44,
accord id, Ex. D) Plaintiff maintains the notice left her to guess at the factuat basthe
allegations andhereby deprived her ofadequate notice anthe opportunity to make
meaningful response.

Defendants concede for the purposes of their motion that plaintiff has a propeest
in her childcare licensesee Costanich627 F.3d at 1110 (assuming without deciding th
foster parent had a protected property and/or liberty interest in feseelicense), and do n
address whether plaintiff has a liberty interest in pursuing her professiarrelation to he
name and reputi@an. The Court concludes that it need not resolve the issue of plai

property and/or liberty interestsThat is,even assuming the existence of such interdses

Court finds an absence of any showing plaintiff was deprived constitutiamtyate process.

“The fundamental requirement of due process is the opportunity to be hea
meaningful time and in a meaningful mantierMathews v. Eldridge424 U.S. 319, 33

(1976) (quotingArmstrong v. Manza380 U.S. 545, 552 (1965)). Because the opportun

[she]

Ex. A

a

nter

at a

ntiff's

5, 1

ty to

be heard requires knowledge a matter is pendipgjn “elementary and fundamental

requirement of due process in any proceeding which is to be accorded finaiibyids

reasonably calculated, under all the circumstances, to apprissiateparties of the pendency

of the action and afford them an opportunity to present their objeétiodsillane v. Centra
Hanover Bank & Trust Cp339 U.S. 306, 314 (19h0

In this case, the summary suspensatterinformed plaintiff a DLR/CPS investigatic
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had been activated based on alleged negligent tredinadineatment or physical abuse o
child in plaintiff's care described the allegations as involving an unexplained injury to a
in plaintiff's care ad an attempt to convince the parent to not report the injury, provide
referral number for the investigaticemdstated that “emergency” and “immediate” action
found “necessary” and “imperative” pursuant to RCW 8§ 43.215.305(b)(2), given a fthdir
plaintiff's daycare “constitutes a threat to the public health, safety, affdre].]” (Dkt. 44,
Exs. A & D (citingand quoting RCW § 43.215.305; also citMAC 170-296-0450).) The
letter alsoinformed plaintiff of the steps she must take to contest and/or stay the susp
andadvisedherto contact Thebo if she had any questions regarding the deciflidn(citing
RCW § 43.215.305(4)(b)).)

The summary suspension letgifficiently informed plaintiff as to the pendencytbé
action and afforded her the opportunity to respoi&kee.g, Greenwood v. FAA28 F.3d 971
975 (9th Cir. 1994) (due process satisfied where notice and opportunity to discuss e

pilot examiner designation was provided promptly after suspensimteed, plaintiff did

f a

child

xd the

vas

9

ension

promptly repond, beginning with her timely request for a stay of the suspension, followed

shortly thereafter by her participationtie May 200&hearing (SeeDkt. 42, Exs. A & B;see
alsoDkt. 251 at 24.)

Contrary to plaintiff's assertion, the decisionGete v. INS121 F.3d 1285, 12890
(9th Cir. 2007), does not support the insufficiency of the notice. In that case, the Naoiih
found form letters issued for INS forfeiture proceedings insufficientevtiery stated onlghat

property had been seized and provided copies of the relevant act and INS regulationg
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identification of the specific statutory provision alleged to have been violatede, tihdike in
Gete the summary suspension letter did provide a factual explanation for the dectsmted!
the relevant code provisions. Moreover, other evidence in the record contradictéf'sl
argument that the summary suspension letter left her guessing as to thiebfasisifor the
allegationsagainst her. For instance, plaintiff demonstrated her apparent knowledge &
factual basis for the allegations when, on the same date she received theyssnspensio
letter, she was observed backdating an injury report regarding P to the tiat&pfit 10, 208
incident. (Dkt. 44, 110 and Ex. C; Dkt. 25-1 at 24.)

Nor does plaintiff set forth any other basis for a procedural due process vid
Plaintiff avers that the “[t]he simple fact that a CPS/DLR investigation igedasthot enough t
summariy susgnd a child care license.” (Dkt. 46 at 11.) However, as stated if
suspension letter, Washington law provides for summary suspension of a childeasg
“when necessary to protect the public health, safety, or welfare.” RCW § 43.215.8D1
In fact, the Washington Court of Appeals recently recognized the authoritgdedf@EL by
RCW 43.215.305(2)(bjo take immediate action in an emergendglam v. Deft of Early
Learning 157 Wn. App. 600615-16,238 P.3d 74 (2010). The Court noted thgfn' a
situation that requires immediate action, the requiremeriyprobf’ does not preclude th
department from acting upon information that has not yet been tested in a [héaand
upheld the summary suspension afdaycare license where there was an active DLR
investigation and ‘&liable informatiofia child was injured. 1d.

Plaintiff cites toRCW §26.44.010as only justifying “emergency intervention bag

ORDER RE: PENDING MOTIONS
FOR SUMMARY JUDGMENT
PAGE-28

AiNnti

s to the

N

lation.

D

1 the
li

b(2)(

e

CPS

sed




01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

uponverified information[]” but thatprovisionaddresses parents, custodians, or guardians of

children, not childcare providersAlso, the fact thatWAC 170296-0450requires DEL ta

deny, suspend, or revoke a license based on a finding of child dbasenotnegate the

statutory provision allowing for the immediate suspension of a license based on a fiadl
the suspension is necessary to protect public health, safety, or wellaeeCourt additionally
notes that, in focusing on the factual explanation as to the existence of a child iegatea)
plaintiff ignores that t sunmary suspension letter also pointed todlegation that plaintifi
had “attempted to convince the parent not to report the injury to the licensor.” (Dkts44\
&D.)

Finally, plaintiff fails to establish that the absence of adagrivation hearing violate
her right to due processProcedural due process domestin all circumstancesequire the
provision of notice and an opportunity to be heard prior to deprivation of pro
Buckingham v. Sec’y of the USP@03 F.3d 1073, 1082 (9th Cir. 2010) (citiRarratt v.
Taylor, 451 U.S. 527, 540 (1981gyerruled in part on other grounds by Daniels v. Willia
474 U.S. 327 (1986)). “It can take place through a combination eapteposideprivation
procedures . . . or be satisfied with pdeprivation process alonel[.]d. (citing Cleveland Bd
of Educ. v. Loudermill470 U.S. 532, 5448 (1985) andBrewster 149 F.3dat 984). “Itis

well-settled that protection of the public interest can justify an immes@tere of propert

without a prior hearing.” Soranno’s Gasco, Inc. v. MorgaB74 F.2d 1310, 1317 (9th Cij

1986). Additionally a due process analysis does not involve “seguass[ing]” state

legislative determination@nd“the relevant inquiry is ot whether a suspension should h
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been issued ifia] particular case, but whether the statutory procedure itself is incapa
affording due process.”ld.
Washington State,ni regulaing childcare licensg, recognizes the “paramoun

interest in“protecting children from the threat of physical and sexual abusejdthat “[t]o

ble of

safeguard and promote the health, safety, andlveallg of children receiving child care and

m

early learning assistance ... is paramount over the right of any person tdepoave.
Hardee 172 Wn.2d at 12 (quoting RCW 43.215.005(4)(c)). Further, in addition to pro
for the summary suspensiah a license when necessary to protect public health, safe
welfare RCW § 43.215.305(2)(b)Vashington providetor botha procedure for obtaining
stay of a summary suspension and a-plesrivation hearing process. As previously foung
this Courttheseprocedures provided plaintiffvith any due process required by lawBrown
v. Dunbar C07%82Z, 2008 U.S. Dist. LEXIS 116278 at 1B (W.D. Wash. 2008}dismissing

daycare provider's § 1983 due process cJdim

11 Responding to defendants’ reliance doshua v. Newell871 F.2d 884, 8887 (9th Cir.
1989), for the proposition that Washington law provides an adequatdgustation remedy such th
a suspension or revocation of a child care license pridnéa@ng does not violate due process, plai
alleges the inadequacy of the pdsprivation process givdrer inability to pursue a cause of action
negligent investigation of child abuse because she is not a parent, cusjodialian, or childsee
Ducote v. Dep't of Soc. & Health Serv&67 Wn.2d 697, 70087, 222 P.3d 785 (2009)As plaintiff
does not set forth a violation of established state procedovesing notification, the case law relev
to these arguments is not directly on poifBee e.g, Joshua 871 F.2d at 8887 (alleged deprivatio
resulted from failure to notify individual of hearing rights, thus impirgaParratt’s recognition tha
“where an alleged deprivation results from ‘the unauthorized fadtiegents of the Statto follow
established state procedure,” and where no predeprivation hearingtisgbtac we should examir

whether the state provides an adequate-ghggstivation remedy.”) (quotinBarratt, 451 U.S. at 543);

Soranno’s Gascp Inc, 874 F.2dat 1317 (“Parratt is limited to situations'in which the statg
administrative machinery did not and could not have learned of the demmivaitil after it hag
occurred?”) (quoting Piatt v. MacDougall 773 F.2d 1032, 1036 (9th Cir. 1985 Moreover plaintiff
does notsetforth a basis for negligent investigation or demonstrate that state law naubdherwise
allow for full compensation of her alleged property losSee generally Browr2008 U.S. Dist. LEXIS
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In sum, plaintiff fails to support a contention that she was denied notice @
meaningfulopportunity to respond to the summary suspension. Nor doetifplset forth
any basis for a procedural due process claim in relation tdtthmate revocation of her licen
or the founded child abuse findingSee generally Costanicl27 F.3d at 1117 (upholdin
denial of procedural due process claims where pifaitbenefited from multiple layers g
administrative and state court review and, therefore, cannot allege that stutims af ‘ lack of
process’) The Court, therefore, finds defendants entitled to dismissal of plaif
procedural due process ichaon summary judgmenit.

3. Substantive Due Process

A substantive due process claim is grounded in an individual’s right to be freg

arbitrary action of the governmentSacramento v. Lewis523 U.S. 833, 845 (1998).

However, ‘Only the most egregious official conduct can be said to ‘bebitrary in the
constitutional sen$gd’” Id. at 846(quoting Collins v. Harker Heights503 U.S. 115, 12
(1992)) To amount to a substantive due procéstation,the harmful conducillegedmust
Rosenbaum v. Washoe Coyn®63 F.3d 1071, 1079 (9th Cir. 2011) (quotiRgchin v.

California, 342 U.S. 165, 172-73 (1952)

116278 at *11 (“To satisfy due process, the State remedy need not providditi plidinall the relief
available under 42 U.S.C. § 1983 as long as it would fully compensate his or herydagsef}

12 Plaintiff states in a heading in her motion that her due process rigias/igtated througt
defendants’ failure to “provide timely information about allegatidrad {P’s] parents had previous
abused their child.” (Dkt. 46 at 8.) Yet, this allegation is no moredbaciusory, unaccompanied
any discussion whatsoever. Also, while plafngets forth “supplemental facts” regarding t
allegation in her replyseeDkt. 54 at 2), she again provides no argument in support. The Coundi
basis for concluding that plaintiff is entitled to summary judgmentlation to this allegation.
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Plaintiff, again, appears to base her substantive due process claim onredathe
summary suspension.SéeDkt. 46.) The evidence establishes tHatendants summaril
suspendinglaintiff's license based on an active DLR/CPS investigatmompted by twg
referrals (including one from an exaining physicia, and an allegation that plaintiff hi
attempted to persuade the child’s parents not to make a report regarding thmigjestion
(SeeDkt. 43, Ex. A and Ex. C at 2.Plaintiff fails to offeranyevidence suggesting defendar
corduct was unreasonable, let alone that such conduct would shock the conscier
reasonable trier of fact.See e.g, Islam 157 Wn. App. at 6186 (upholding summar
suspension of daycare license where there was an active DLR/CPS inwestgd “eliable
informatiori a child was injured). Cf. Croft v. Westmoreland County Children & Youth Se
103 F.3d 1123, 11227 (3d Cir. 1997) (finding social worker’s threat to remove a child f
her home unless the father immediately moved out arbitrary where it wasdudekydon g
six-fold hearsay, anonymous, and uncorroborated telephone report and the social worke
reasonable basis to believe abuse had occurred).

Moreover, b the extent plaintiff maintains a substantive due process claim exdd
beyond the summary suspension, she fails to set forth facts demonstrating tmstchactld
reasonably be construed as shocking the conscience. Any such @liegat no more tha
conclusory and insufficient to withstand summary judgment. The Cacogrdingly, alsg
finds defendants entitled to dismissal of plaintiff's substantive due proleess

4. First Amendment

Plaintiff alleges Thebo violated her constitutiomaght to free speech. Defenda
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construe this claim as alleging retaliatidmough the revocation of plaintiff's license |i

response to plaintiff telling her other daycare customers about the child dbgagai andor
contesting the summary suspension of her liceng¢hile acknowledgingplaintiff's first
amendment right tédree speech and to petition the government for redress of a grie
defendantsaver an absence of any indication in the record that plaintiff's exercise ofrsig
Amendment rights was substantial or motivating factor in the defendants’ decisienis
required to support a First Amendment retaliation clai@arePartners LLC v. Lashwa$45
F.3d 867, 87&/7 (9th Cir. 2008). Defendants poirtb the abundance evidencan the recorgc
supporting the license revocation decision, includhmgdetailed reasoning recounted in t
August 2008 and June 2009 revocation letters, and the fact that DEL was required to re
license following the child abuse finding. (Dkt. 44, Ex. A and Dkt. 45, Ex. B (reas
recountedsupraat 5-7); Wash. Admin. Cod& 1706296-0450(2)(b) (“We must deny, suspe
or revoke your license if you: . . . Have been found to have committed . . . child abus
neglect or exploitation[.]”))

Plaintiff failed to provide any response to defendants’ argument and thie failteply]
is taken as a concession tl@fendants’ argument haserit. SeelLocal Civil Rule 7(d)(2).
The Court further agrees with defendants as to an absence of anycevidethe recorg
supporting a conclusion that plaintiff's exercise of her right to free speexh wgbstantial g
motivating factor in the decision to revoke plaintiff's daycare licens&ccordingly,

defendants establistmeir entittement to dismissal of plaintiff's First Amendment claim
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summary judgment’

5. Additional Safequards

Plaintiff maintains her entitlement to additional safeguards of her rights leechtie

seriousness of the allegation of child abuse. She notes, as a result of thd fulddabuse

finding, her inability to continue in her chosen profession or complete her educstim

nursing assistant because the clinical courses require contact wighallnadults. Plaintit

na

=

likens the allegation against her to a crimalédgation of child abuse, notes she was denied the

rights normally afforded citizens accused of crimes, and posits that, had sheribgeally

charged with simple assault, she would have faced lesser punistinoahy a three year bg

on working with vulnerable adultseeRCW § 43.43.842(1)(2), @&five year ban on working

with children, WAC § 17@6-0120. However, as argued by defendants, plaintiff's argun

lack merit**

13 Plaintiff stated in her amended complaint that, after serving the sursospgnsion, Theh
“commanded [plaintiff] and her mother not to give their opinions on why the Family Child Gare
license was suspended or why the parents could not bringcthitdren back.” (Dkt. 36 at 6
However, plaintiff did not, either in responding to defendants’ motiom diling her own motion
clarify that this assertion served as the foundation for her First Amenidiaen, or provide any factu
support for heposition agequired by Rule 56(c). The Court, therefore, declines to find any ba
denying defendants summary judgment based on the conclusory allegatiomecowithin plaintiff's
amended complaint.

14 The Court assumes plaintiff can and dogsgothis claim againgtlunez, the lone individua
DLR/CPS defendant The Court also notes that, in addition to the fact that plaintiff's attem
challenge the standard applied in the administrative proceedings is bathedybthe Elevent
Amendmentnd the preclusive effect of the unappealed state decisions, the case lavesion rdtie
not supportherassertion as to khigher standard of revieim relation to civil child abuse allegatigr
See Hardeel72 Wn.2d at 128 (overruling decision which would compel the requirement
quasicriminal standard of proof before revoking a child care license baseddranch exposure t
harm where such requirement would be “potentially very harmful” and “wooistitutionally
mandated.”; distinguishing sa calling for application of “clear and convincing” standargrabf to
disciplinary proceedings against physiciags/en physicians’ “unique education, investment,
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The question of whether a penalty is civil or criminal in nature is eemaittstatutory
construction. United States v. Waydl48 U.S. 242, 248 (1980) (cited sources omitted).

Court looks, firstto whether the legislature intended for a penalty to be civil or criminal,

The

and,

second, towvhether the penalty is “so punitive either in purpose or effect as to neghate tha

intention.” 1d. at 248-49 (cited source omitted).

This matter involved a founded child abuse finding pursuant to RCW 26.44,
addressing “Domestic Relationafid intended to make protective serviceaslable to childrer
“in an effort to prevent further abuses, and to safeguard the general welizck ofigdref.]”
RCW § 26.44.010. Abuse of a child under Title 26 inclugesr alia, “injury of a child by,
any person under circumstascghich caus harm to the child’ health, welfare, or safety

RCW § 26.44.020(1), and proscribes as a penalty that founded abuse findings *

considered in determining” whether (1) a person can be licensed to care foerchaldr

vulnerable adults; (2) a pers@aqualified to be employed by a child care agency or facility

a title

may be

and

(3) a person may be authorized or funded by DSHS to provide care or services to children or

vulnerable adults, WAC § 388-15-073(3).

In contrastthe Washington Criminal Code is intend@glo forbid and prevent conduct

that inflicts or threatens substantial harm to individual or public int¢l¢sRCW §
9A.04.020(1)(a) The criminal codencludes penalties for crimes against children that €

imprisonment and substantial finegg e.g, RCW § 9A.36.140 (assault of a child in the th

personal attachment” property interest) (discus€ingom v. Department of Healthb9 Wn.2d 132
148 P.3d 1029 (2006) arkang D. Nguyen v. Dep't of Health44 Wn.2d 516, 29 P.3d 689 (20(
respectively)).

ORDER RE: PENDING MOTIONS
FOR SUMMARY JUDGMENT
PAGE-35

ntail

ird

1)




01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

degreeas defined in RCW § 9A.36.031(f) (wittriminal negligence, cairgy “bodily harm

accompanied by substantial pain that extends for a period sufficient to @ansderable

suffering”)) and RCW § 9A.20.021(c) (maximum penalty for class C felonies is five

imprisonment and/or $10,000 fin@pdpermanent disqualification for a person to leehsed
contracted, or authorized to have unsupervised access to children or to individua
devdopmental disability]” WAC § 388-06-017qapplying to,nter alia, child abuse/negle

and ‘{a] crime against a child?)

174

years

s with

~
L

t

As argued by defendanta, comparisorof the civil and criminal code supports the

conclusion that the legislature intended the penalty for an administriatiiMed of child abusé
to be civil in nature. See e.g, Ward, 372 U.S. at 249 (noting that the sanction at issue

labeled as “a ‘civil penalty” and separated from criminal penalties subsé&ggentforth).
Also, gven that a criminal charge in this case would have taken into consideration tt

victim was a child, plaintifinisdirects hefocus onthe crime ofsimple assault

Neither does plaintiff succeed in supporting plsitionthat the penalty at issue here

SO punitive as to negate the intention of a civil penalty. With this indtmmnly the cleares
proof could suffice to establish the unconstitutionality of a statute on such a grounard,
372 U.Sat 249 (quotingFlemming v. Nestoi363 U.S. 603, 617 (1960))A variety of factorg
may be relevant to this analysis, such as:

[w]hether the sanction involves an affirmative disability or restraint, whither
has historically been regarded as a punishment, whether it comes into play only
on a finding of scienter, whether its operation will promote the traditional aims
of punishment- retributionand deterrence, whether the behavior to which it
applies is already a crime, whether an alternative purpose to which it may
rationally be connected is assignable for it, and whether it appearsiggdess
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relation to the alternative purpose assigned|.]
Kennedy v. Mendozilartinez 372 U.S. 14416869 (1963) (footnotes and cited sour
omitted).

Consideration of a numbef the relevant factors demonstrates the absence of the
proof necessary to support plaintiff's argumerlaintiff's inability to be licensed or paid i
Washington State to care for vulnerable populations does not set forth an affirmaioiityl
or restraint, nor has restrictiorofn working in a particular field been historically regardeq
punishment. Hudson v. United State§22 U.S. 93, 104 (1997)[N]either money penaltie
nor [occupationalldebarment have historically been viewed asighiment. We have lon
recognized thatrevocation of a privilege voluntarily grantedsuch as a debarmeriis
characteristically free of the punitive criminal elemént:*While petitioners have beg
prohibited from further participating in the banking industry, this'aertainly nothing
approaching théinfamous punishmehtof imprisonment?) (quotingHelvering v. Mitchell
303 U.S. 391, 399 & n.Z21938) andFlemming v. Nestor363 U.S. 603, 617 (196
respectivel).’® See alsdrivera v. Pugh194 F.3d 1064, 10689 (9th Cir. 1999) (revocatio
of driver’s license does not involve affirmative disability or restraint given that the ldks
license is'the loss of a privilege, rather than a punishmehit’is immaterial that the inabilit

to drive may severely impact some individuals who must drive, for example, to.worlk.he

15 Plaintiff cites to case law recognizing the pursuit of an ocaupati profession as a liber,
interest protected by the due pess clause.Sege.g, Dittman v. California 191 F.3d 1020, 1029 (9
Cir. 1999) (*[I]t is wellrecognized that the pursuit of an occupation or profession is a protbéety
interest that extends across a broad range of lawful occupdjidgsoted source omitted). Howev
in addition to the fact that plaintiff does not support a due process violdtggyuestion of whether ¢
individual may be entitled to due process in relation to the dejmiivat protected interest is a separ
and distinct inquiry from that discussed above.
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statute is to be evaluated on its face, amdether a sanction constitutes punishment ig
determined from the defend&miperspectivé.) (cited and quoted sourcemitted). Also, a
founded child abuse finding does not require a finding of scierlee RCW § 26.44.020(1
(defining abuse or neglect and citing RCW 8§ 9A.16.100 (discussing reasonable and n

force, but not intention)). Finally, neither he merdact that child abuse is also a crimer that

the penalty articulated for an administrative finding may also be a détésrehild abuse

renderghe sanction criminally punitive Hudson 522 U.S. at 105.

In sum, plaintiff fails to establish her entitlement to additional safeguards afjhes
based on the seriousness of the allegation of child abuse. This argument, theafmies
no basis for plaintiff's motion fopartialsummary judgment.

6. Washington Constitution

Again asserting thiachild abuse under RCW § 26.44.020 is a crime, plaintiff aver
right to a jury trial under the Washington ConstitutioBeeWash. Const. art. 1, 88 21 and
However, as stated above, an administrative finding of child abuse Titide26.44 doesot

constitute a crime and, therefore, does not entitle plaintiff to a trial by julgintif also averg

Thebo and Roalkvam violated her state constitutional right to privacy by entering heeehdm

revoking her license without obtaining a warrant based on probable c&esVash. Const.

art. 1, 8 7. Yet, as noted by defendants, the provision of the Washington Constitigib
upon by plaintiff in support of this claim does not provide a private right of actiReid v.
Pierce County136 Wn.2d 195, 2134, 961 P.2d 333 (1998). Plaintiff, accordingly, sets f

no basis for summary judgment in relation to the Washington Constitution.
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01 CONCLUSION

02 In sum, the Courtinds an absence of a dispute as to any material fact and defendants
03 | entitled toa judgment as a matter of law. The CADENIES plaintiff’'s motion for partial
04 | summary judgment (Dk#6) and GRANTS defendants’ motion for summary judgment (Dkt.
05| 41). This matter is hereby DISMISSED with prejudice.

06 DATED this26thday ofMarch 2012.

07

o6 MW
Mary Alice Theiler

09 United States Magistrate Judge
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