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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

Inre:

SERGEI NAZAROV, et al.

Debtors.

SERGEI NAZAROV,

Defendant/Appellant,
V.

BRONISLAVA GEDULIN, et al.

Plaintiffs/Appellees.

This matter comes before the courtldefendant/Appellant Sergei Nazarov's
motion for leave to appeéDkt. # 5). Having reviewetr. Nazarov's motion, the
response filed by Plaintiffs/Appellees Broaiga Gedulin, Boris Schkoller, and Georgg

Gedulin (“Appellees”) (Dkt. # 7), the balanoéthe record, and the relevant law, the
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court DENIES Mr. Nazarov’'s motion for leave to appeal (Dkt. # 5).

ORDER-1

Doc. 9

3%

Dockets.Justia.com


http://dockets.justia.com/docket/washington/wawdce/2:2010cv01816/171541/
http://docs.justia.com/cases/federal/district-courts/washington/wawdce/2:2010cv01816/171541/9/
http://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

I. BACKGROUND

This appeal arises out of an adweial proceeding filed by Appellees in
bankruptcy court. On Jurb, 2010, Appellees deliverdidree sets of requests for
admission to Mr. Nazarov. Federal RuleBainkruptcy Procedure 7036, governing
requests for admission in bankruptcy caseynporates Federal Rule of Civil Procedd
36(3), which in turn provides &t “a matter is admitted unlesgithin 30 days after bein
served, the party to whom the request isated serves on the requesting party a writ
answer or objection addressed to the matidrsigned by the partyr attorney.” On
August 20, 2010, after Mr. Nazarov failed tie timely answers or objections, Appelle
filed a motion for an order deeming the regts for admission toe admitted. On
September 25, 2010, the bankruptcy court beddlargument on the motion. On Octo
4, 2010, the bankruptcy court granted Appellees’ motion and entered its Order De¢
Requests for Admission to be Admitteddfter”). The court denied Mr. Nazarov’s
motion for reconsiderain on October 26, 2010.

On November 8, 2010, Mr. Nazarov filachotice of appeal of the bankruptcy
court’s Order (Dkt. # 1, Ex. 1 (“Notice of Apak)) and statement of election to have |
appeal heard by the district court pursuari28 U.S.C. 8§ 158(c) (Dkt. # 1, Ex. 2

(“Statement of Election”)). Because the Ordppeared to be anterlocutory order of

the bankruptcy court, this caussued an order (Dkt. # 3) directing Mr. Nazarov to file

motion for leave to appeal asquired by Federal Rule of Bankruptcy Procedure 800!

SeeFed. R. Bankr. P. 8003(c) (“If a required nootifor leave to appeal is not filed, buf
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notice of appeal is timely filed, the distrmxurt . . . may grant leave to appeal or dire¢
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that a motion for leave to appeal be filed.The court directed Appellees to file their
response no later than 14 days after Nazarov filed his motion. (Dkt. # 3.)
[I.  ANALYSIS
District courts have jurisdiction to heappeals (1) from final judgments, orders
and decrees in bankruptcyopeedings; (2) from interlocutory orders issued under 11

U.S.C. 8§ 1121(d); and, (3) with leave oétbourt, from other interlocutory orders and

decrees entered by a bankruptcy judge. ZBCIL.8 158(a). As a threshold matter, the

court finds that the Order is an interlooyt order governed by 28.S.C. § 158(a)(3). A
bankruptcy adversary proceeding is akiran ordinary federal civil actiorSeeInre
Belli, 268 BR 851, 854-55 (9th Cir. BAP 2001). Asesult, “finality for purposes of

jurisdiction over ‘as of right’ appeals und28 U.S.C. § 158(a)(1) in adversary

proceedings does not differ fraimality in ordinary federativil actions under 28 U.S.C.

8§ 1291.” Id. at 855. Here, the Order grants Appellees’ motion for sanctions as
authorized under the Bankruptcy Rules, Hrabankruptcy court has not entered final
judgment in the adversary proceedin§ee(generally Docket,Gedulin v. Nazarov, Adv.
No. 10-01209-SJS @hkr. W.D. Wash.).) Had the Ordegen entered in an ordinary
federal civil case, it would not be consideeefinal order, and would not be appealabl

absent certification from the district court.

! Mr. Nazarov noted his motion for leaveappeal for consideration on January 7, 20
(See Mot. at 1.) Because the piass have filed the motion and response ordered by the cour

174

—

however, Mr. Nazarov’s motion is now ripe for consideration.
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Nevertheless, Mr. Nazarov contends tihat Order should be deemed final and
appealable as of right under 28 U.S.C. 8§ a%8( because it denied him “the right to &
heard on the matter of disputed facts raisgdAppellees, and had the practical effect
granting summary judgment to the Appelleethim adversary proceeding. (Mot. at 2.
The court notes that Appellees havedilemotion for summaryidgment in the
adversary proceeding that is set for heaanganuary 28, 2011; although the bankruy
court may grant summary judgment topigtiees, this outcome has not yet been
determined. Under these circstances, the court sees no reason to treat the Order
final order. Accordingly, Mr. Nazarov mushow that the interlocutory order is
appropriate for immediate appeal.

In considering motions for leave to appadlankruptcy cours' interlocutory orde
pursuant to 28 U.S.C. § 158(a)(8istrict courts look to the standards set forth in 28
U.S.C. § 1292, which governganlocutory appeals from the district courts to the circ
courts. See Greenspan v. Orrick, Herrington & Sutcliffe LLP, Nos. C 09-4256 CRB, C
09-4257 CRB, 2010 WL 3448p (N.D. Cal. Sept. 1, 2010). Section 1292 permits
interlocutory appeals where the order “involves a controlling question of law as to
there is substantial ground for differenceopfnion and . . . an immediate appeal from
the order may materially adwee the ultimate termination e litigation[.]” 28 U.S.C.
§ 1292(b). Mr. Nazarov does not addresstémss in his motiorior leave to appeal.

Mr. Nazarov has not met his burden to stibat the Order meets the § 1292(b)

test. First, the order does not involve atcolling question of lavas to which there is

e

of

ptcy

as a

-

uit

vhich

substantial ground for difference of opinioRather, the bankruptcy court entered the
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Order pursuant to Federal Rule of Bankoyg®rocedure 7036 and Federal Rule of Ci
Procedure 36(3) following Mr. Nazarov’s failut@ respond to the requests for admiss
in a timely manner. Further, there is ndication that an immediate appeal would
materially advance the litigation. Rathbecause Appellees’ motion for summary
judgment is currently pending in the bankiaypcourt, this appeal would more likely
have the effect of delaying the resolutiortled case. Accordinglyhe court denies Mr.
Nazarov’s motion for leave to ppal the interlocutory ordef the bankruptcy couft.
[Il.  CONCLUSION

For the foregoing reasons, the courtNDES Mr. Nazarov’s motion for leave to

appeal (Dkt. # 5).

Dated this 3rd dagf January, 2011.

W\ £.90X

1
JAMES L. ROBART
United States District Judge

% The only case Mr. Nazarov cites impport of his motion is inapposite. Inre
Morrissey, the Ninth Circuit held that the Bankruptdppellate Panel (“BR”) did not abuse itS
discretion when it summarily affirmed the bankruptcy court as a sanction for petitioner’s
“egregious violations” of the Federal RulesBainkruptcy Procedure and the Ninth Circuit
BAP’s local rules.Inre Morrissey, 349 F.3d 1187, 1190-91 (9th Cir. 2008)orrissey does not
address how to determine whether an ordertéslocutory, nor does it adess the propriety of

ion

appeals of interlagtory orders.
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