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Dreyfus et al

THE HONORABLE THOMAS S. ZILLY

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTREZT OF WASHINGTON

AT SEATTLE
M.R. et al.,
Plaintiffs, No. C10-20527
VS.
ORDER
SUSAN DREYFUS, et al.,
Defendants.

THIS MATTER comes beforthe Court on plaintiffs’ motion for a temporary
restraining order and a preliminary injunctjalocket no. 11. Having reviewed all
papers filed in support of, and in oiton to, plaintiffs’ motion, and having
considered the oral arguments of counte,Court entered a Minute Order, docket
no. 73, denying the motion for a temporaggtraining order and deferring the motion
for a preliminary injunction. This Order gains the Court’s reasons for denying the

requested temporary restraining order.
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Background

Many of the issues now before the Court have been previously litigaes.

Freeman v. Wash. Depif Soc. & Health Servs2010 WL 3720285 (W.D. Wash.).

In Freeman the plaintiffs unsuccessfully challerheeductions made in 2009 to the
number of base hours for in-home “paral care services” allotted to certain
individuals in connection with thMedicaid program. In thiaction, plaintiffs seek to
enjoin deeper cuts thhese base hours, alleging thithe planned reductions take
effect on January 1, 2011, the level ofitalde personal care services will fall below
the minimum amount necessary for individualseimain safely in their homes and, as
a result, some plaintiffs will be (or alyahave been) forced to move to nursing
facilities or other institutions. Plaintifesssert that the intendelecreases in base
hours violate the Medicaid Act, the Aneans with Disabilitis Act, and the Due
Process Clause of the Fourteenth Amendrteethe United Stats Constitution. The
Court concludes that plaintiffs have not madsufficient showing ofreparable injury
or likelihood of success on the meritsatarrant the extraordinary remedy of a
temporary restraining order.

Under the Medicaid Act, also known agld X1X of the Social Security Act,
42 U.S.C. 88 1396a-1396w, the federal gaweent provides monetary assistance to
participating States, which then contridihe remaining resources necessary to
furnish medical care and other services talifjed individuals. If a State elects to

participate in Medicaid — which all fifty doit+must operate its program in conformity
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with applicable federal lawsAlexander v. Choatel69 U.S. 287, 289 n.1 (1985). The

federal government administers Medicthdough the Centers for Medicare and
Medicaid Services (“CMS”). 42 C.F.R. § 4800. Washington’s Medicaid program
is managed by the Department of Sband Health Services (“DSHS”).

RCW 74.04.050.

Under the Medicaid program, each papiating State must submit, and have
approved by CMS, a state plan for firevision of “medical assistanceSee42
C.F.R. § 430.10. Only some categorie$moédical assistance,” such as inpatient ang
outpatient hospital care, are mandatory fatip@ating States, while others, such as
in-home “personal care services,” are optiorge42 U.S.C. 88 1396d(a) &
1396a(a)(10)(A). Washington has electegrovide “personal care services,” which
are defined by the Medicaid Act as services that are

furnished to an individual who is nah inpatient or resident of a

hospital, nursing facility, interméate care facility for the mentally

retarded, or institution for mental d&sse that are (A) thorized for the

individual by a physician or in acatance with a plan of treatment or

(at the option of the State) othereiauthorized for the individual in

accordance with a servipgan approved by the &g, (B) provided by an

individual who is qualified to prade such services and who is not a

member of the individual's familygnd (C) furnished in a home or other

location.
42 U.S.C. § 1396d(a)(24). BIS has further divided peysal care services into two
types of activities for which Imeficiaries might require physical or verbal assistance

namely activities of daily living (“ADLs") ad instrumental activities of daily living

(“IADLs”"). WAC 388-106-0010. ADLs inlude basic personal tasks like bathing,
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dressing, eating, and toilet use, while IADdansist of functions performed around the
home or community, for example, shoppinggal preparation, and housekeepiid).

In administering Washington’s longrite personal care services program,
DSHS uses a system known as @wnprehensive Assessment and Reporting
Evaluation (“CARE”). WAC 388-106-0065CARE takes into account five criteria,
namely (i) cognitive performance score; (ii) clinicaimplexity; (iii) mood/behavior
and behavior point score; (iv) ADL scommd (v) exceptional care. WAC 388-106-
0125. Based on the results of CARE,H¥Splaces the benefary into one of
seventeen acuity classificationsl. DSHS has assigned each acuity classification &
specific number of base hours of personal care servidedBeneficiaries with the
most severe functional disabilities assigned to the category with the highest
number of base hours.

In September 2010, Wasigiton Governor Christine @goire issued Executive
Order 10-04, which directed each State agdn reduce expeitdres to compensate
for a projected budget shortfall in the 2011 fiscal period. E&to Brenneke Decl.
(docket no. 12). In response to thev@mor’s Executive Qfer, DSHS announced

plans to reduce in-home personal careiserlbase hours by an average of ten

perceml, effective January 1, 2011d. at Ex. 4. DSHS sent written notifications to a
beneficiaries of these services on December 6, 2[il@&t Ex. 1 at 2-3. This

litigation ensued shortly thereafter. Among tha&itiffs in this case are disabled and

! This figure reflects the difference in the averagmbers of base hours across all acuity categories

for 2010 (161.2 hours) and 2011 (144.4 hours). When the decrease for each acuity group is separately

considered, the range of values is betwe8fgGroup E Medium) and 18.8% (Group B Low).
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elderly individuals who are currently receiviray,within the recenpast received, in-
home personal care servicesoligh Washington’s Medicajrogram. Also named as
plaintiffs in this action are two nonpro@issociations and a union that represents
personal care service providérs.

Discussion

A. Standard for a Temporary Restraining Order

Preliminary injunctive relief requiresparty to demonstrate (1) a likelihood of
success on the merits; (2) a likelihoodroéparable harm in the absence of
preliminary relief; (3) a balance of dtjas tipping in favor of relief; and (4) a

weighing of public intereghat supports an injunctiorStormans, Inc. v. Selegl86

F.3d 1109, 1127 (9th Cir0R9). Courts employ a substally identical analysis

when addressing a motion for a temporary restraining ofstehlbarg Int'l Sales Co.

v. John D. Brush & C9240 F.3d 832, 839 n.7 (9@ir. 2001). A temporary

restraining order, as with any prelimiganjunctive relief, is “an extraordinary

remedy never awarded as of righEeeWinter v. Natural Res. Def. Council, Inc.

129 S. Ct. 365, 376 (2008).

B. Irreparable I njury

In predicting that the anticipated retioas in base hours of personal care

services will cause a deterioration in healti institutionalizadn of beneficiaries,

% The parties have not briefed whether and to \elR&dnt these organizations have standing, and the|
Court declines to address these issues sua sponte. Even assuming these entities have standing
demonstrate some injury independent of the alleged harm to the individual plaintiffs, they still wo
not be entitled to injunctive relief at this stageh® proceedings because they have not demonstrat
a likelihood of success on the merits of the various claims in this case.
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plaintiffs have taken the position tHaEHS has never awarded more than the
minimum time necessafgr recipients to safely remain their homes and that the
scheduled cuts in base hours will resulinicividuals having less assistance than the)
absolutely require. Plaintiffs, howevervedailed to establish a correlation between
the base hours at issue and the amousénfices needed to avoid injury or
institutionalization.

The current method for calculating thember of personal care service hours :
beneficiary will receive was implemented in 2004. At that time, in response to a
legislative directive antdased on studies conductiating preceding yearseeMoss
Decl. at 11 3 & 5 (docket no. 68), DSHS promulgated regulations outlining the five
criteria of CARE, pursuant to which adult needing personal care services is
assigned to a particular category thatsisogiated with a speafnumber of base
hours. For example, in 2004, an indivilaasessed as fallingithin “Group E High”
would have had 420 ba hours. WAC 388-72A-00870@4). An individual's base
hours are then adjusted, either up or dowraccordance with several factors,
including informal supports, multipldients in the same household, and the
characteristics of the living environmefar example, offsite laundry facilities or
wood used as a sole source of heat. GAB88-106-0130(2)-(42010). The result of
this computation is “the maximum numberhmfurs that can be used to develop [a]
plan of care.” Emergency Rule 388-10630(6), Wash. St. Reg. 10-22-066 (Oct. 29

2010).
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Although the CARE classification procesd)ereby a beneficiary is placed intg
one of the seventeen categories enuradrat WAC 388-106-0125, involves an
individualized assessment, the number aieblaours allotted to each of the seventeel
categories is not linked with individual neeBather, the categories reflect the relativ
acuity of individuals, with beneficiaries atassifications that receive more base hour
having more need for personal care serviban those in categories associated with
lower numbers of base hours. Moss DatHl 3 & 4 (docket no. 68). When CARE
was implemented in 2004, the base hounevadlocated among the fourteen original
acuity levels in a “budget-neutral” manmndividing the then-available resources
between the various categories of recipied@sel eitch Decl. at I 7 (docket no. 67);
seealsoMoss Decl. at 4 (“CARE does not measure how many hours a person
‘needs,’ but instead determines what a pesshare of available resources should b
based upon the individual's level ofuaity compared to other recipients@ompare
WAC 388-72A-0087 (2004) (recodified #005 as WAC 388-106-0125). The base
hours remained constant 2004 until 2008, wén three additional classifications
were createdSeeWAC 388-106-0125 (2008).

In 2009, the base hours for each gaty were reduced, with the largest
percentage decreases applied to the claaidns associated with the least acuity.
SeeEmergency Rule 388-106-P3, Wash. St. Reg. 09-14-®4July 1, 2009). For
example, the change for ¥f@up E High” was under ongercent, while “Group A

Low” experienced a downwatjustment of roughly ten peent. In 2010, some of
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these base hours were restoredhgishe same principle in reverse,, the categories
with the greatest acuity wereagked as closely as possible to pre-existing levels, wh
other classifications did not regain as mgecbund. This methaogy is consistent
with explicit legislative instructions:

The personal care services benefdlshe provided to the extent funding

is available according to the assessed level of functional disability. Any

reductions in services made necegdar funding reasons should be

accomplished in a manner that assures that priority for maintaining
services is given to persons with tireatest need as determined by the
assessment of functional disability.
RCW 74.09.520(4). Based on this statut@ryguage and the regulations involved, th
Court concludes that CARE assesses only relative need for personal care service
absolute or minimum requirements, and thatbase hours assigned to each categof
enumerated in WAC 388-106-0125 correbatth legislative appropriations, as
opposed to individual need.

In arguing to the contrary, plaintiffslyeheavily on the declaration of Charles
Reed® who describes “the CARE tool” as “genat[ing] an automated base number o
in-home personal care hours that a consusnentitled to receive to meet their unmet
needs for care. This number represémsminimum number of personal care hours
that are necessary in order to meet theviddally-assessed needs of the client and t

permit the client to remain safely at hernh Reed Decl. at § 30 (docket no. 18).

Plaintiffs also rely on thdeclaration of Penny Black,he states that “[tihe CARE

% In his declaration, Mr. Reed has indicateatkafter serving as both an Assistant Secretary and
Deputy Secretary of DSHS, he retired from DSHS in July 2000. Reed Decl. at 1 3 & 6 (docket
no. 18). Thus, Mr. Reed’s tenure with DSEpired before CARE was implemented in 2004.
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assessment tool producesamcurate measure of essential need. . . . [It] is designe(
to, has proven effective to, and is used@8HS] to measure the unmet needs that
must minimally be met in order to supparclient in his or her home without
compromising health or safetyBlack Decl. at § 28 (docket no. 19)Mr. Reed’s and
Ms. Black’s explanations do nappear to be aimed at @& itself, but rather at a
computerized or otherwise automated systeftiomi” that incorporags all of the steps
outlined in Washingtds long-term care services regulations.

The “CARE tool” about which Mr. Reeahd Ms. Black have testified by
declaration does not appear to be eglant to the Comghensive Assessment
Reporting Evaluation or CARE referenced/VAC 388-106-0125. CARE does not
itself generate either a minimum or a nmaim number of hours; it merely classifies
an individual into one of seventeen gosyas a result of which base hours are
identified. The base houase then, outside of CARE, jadted either up or down
depending on factors external to the indual. To conclude that CARE sets a
minimum (or maximum) number of hourould ignore the additimal computations

required by WAC 388-106-013(Moreover, to treat the figure calculated pursuant tq

* According to her declaration, from 2000 until 2088 Black held the position of Director of the
Home and Community Services Administeatiwithin the Aging and Disability Services
Administration of DSHS. Black Decl. at 1 4 (docket no. 19). While still employed by DSHS in tha
capacity, Ms. Black provided a declaration to thasWington State Court of Appeals in connection
with DSHS’s motion for an emergency stay in an unrelated seBlack Decl. (Apr. 11, 2005),
attached to Work Decl. (docket no. 71).this earlier declaration, Ms. Black averred that,
“[flollowing the assessment, eligible individuals are classified into fourteen groups that reflect the
intensity of care that is needed. This classificatésults in a baseline determination of the number
hours of in-home care [DSH&jay be able to fund Id. at 10 (emphasis added). Ms. Black’s
previous explanation, which linked the numbefrdase hours to available resources and not to
individual needs, appears to contradict her current position.
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WAC 388-106-0125 and WAC 388-106-0130aasinimum, rather than a maximum,
disregards the express worgiof the latter regulation.

The various declarations of personal cagevices beneficiaries that plaintiffs
have submitted in connection with their neotido not convince the Court otherwise.
When asked during oral argument which deafions most strongly support plaintiffs’
contention that the proposeeductions will result in irpgarable injury, plaintiffs’
counsel referred the Court to the declaradiof Donna Hayes, Jeanine Starr, James
Braddock, S.J., and Sean Walsh review of these declarations indicates that
plaintiffs’ predictions are based largely on speculation.

For example, Ms. Starr is a service provifterplaintiff J.B. Starr Decl. at § 2
(docket no. 34). Ms. Starr predicts thata®sult of the budget reductions, which wil
reduce J.B.’s monthly personal carevése hours from 82 to 68, J.B. “wiikely be
admitted to a nursing homeld. at 11 16, 26 (emphasis added). Similarly, Sean
Walsh is the clinical operations and |laiegm care manager at Elderhealth NW, a
provider of personal care services. Walecl. at § 2 (docket no. 25). Mr. Walsh
testifies that several of Eldeealth’s clients face the prospect of “several months of
slow decline rather than requirit@mediatehospitalization or institutionalization” as

a result of the proposed budget cut. at I 14-17 (emphasis added). Neither

> Plaintiffs’ counsel also mentioned individuals witfe initials J.H. and J.B. After reviewing the
docket, the Court has been unable to locate aagifspdeclarations from these plaintiffs. The Court
presumes that counsel was referring to the dawasafiled by Donna Hayes in support of J.H.
(docket no. 47) and Jeanine Starsipport of J.B(docket no. 34).
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Ms. Starr’s nor Mr. Walsh’s déarations quantify the levelf personal care services
needed to avoid such grim prospects and tffey no concrete sense of immediacy.

The various declarations also reflect thet that the decision to move into a
nursing home is complicated by a host of exdkfactors, and is not simply a function
of the number of personal care senhoairs made available under Washington’s
Medicaid program. For example, Donna Hay&s a service provider for plaintiff
J.H. SeeHayes Decl. at | 4, 7-8 (docket no).4lh December, J.H. was forced to
move to a nursing home whéfs. Hayes decided that theguld no longer make their
living arrangements work financialtyn J.H.’s reduced Medicaid hourgd. at | 8.
The decision to move J.H. to a nursingrteowas ultimately complicated by his living
situation and his joint financiaituation with Ms. Hayes.

Similarly, S.J. testifies that she will lberced to move to a nursing home in
January 2011 because her seevprovider, James Braddock, will need to pursue oth

means of earning income if S.J.’s hoursradguced. S.J. Decl. §t25 (docket no. 27).

Although Mr. Braddock opines #ih the number of personal care service hours in S.J.

reduced schedule will begsofficient to meet her mimum needs, his decision to
resign as her care provider appears to hdtumately been the result of his own
financial considerations, not S.J.’s neeBsaddock Decl. at 1 9, 27 (docket no. 28).
S.J. believes that she will likely end upaimursing home if she is unable to locate a

new service provider on short notice J.Pecl. at N 27, 33 (docket no. 27).
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The Court has carefully reviewed alltbe declarations submitted by plaintiffs,
with special attention paid to those ditey counsel during oral argument, and the
Court is not persuaded thenty of the declarations gport a conclusion that the
number of personal care service hours gted by DSHS constitute the minimum
level necessary to permit beneficiaries to remain safely in their homes.

Plaintiffs also argue that DSHS hasratied that the planned reductions will
result in otherwise unnecessary instituticredion as the level of personal care
services drop below the minimum requiregteserve the health and safety of
beneficiaries. In support of this contention, plaintiffs cite to what appears to be an
internal DSHS document concerning proposatsmplementation of the Governor’s
budget cuts. Ex. 6 to BrenteDecl. (docket no. 12-8Plaintiffs quote the following
language: “In some casessafe in-home plan of caralimnot be possible and clients
may need to go to community residi@l or nursing facility settings.1d. at 6. DSHS
responds that this statement is not an adons&iut rather is inteed dialogue that is
typical of any large-scale decision-making proce&sseMoss Decl. at § 8 (docket
no. 68) (“This statement was made by a#eivel DSHS manager and was intended {
portray a worst case scenario regardinggpbal impact on thd5,000 population of
recipients.”). The Court declines to ctmg the documenudmitted by plaintiffs,
which has no identified author, and whichedaot reference any factual support for
its predictions, as a judicial admissionD$HS that implemeation of the 2011

reductions will increase the rate of institutionalization.
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Finally, even if the decreases in baseirs might leave some plaintiffs without
sufficient personal care services to safelpa@ in their homes, plaintiffs have not
shown that they lac&n adequate administrative resige DSHS staff are authorized
by regulation to request an exception tole (“ETR”) for individual cases satisfying
certain criteria. WAC 388-440-0001. Irethotice sent to beneficiaries in December
2010, DSHS indicated that the reductions dcited to take effect on January 1, 2011
affected only “CARE generated hours, dawould not decreassny additional hours
previously authoded via an ETRSeeEx. 10 to Response (docket no. 66-2 at 9). The
notice also advised beneficiaries that refsiéor ETRs would be reviewed “using the
established ETR request procedurl’ Plaintiffs complairthat the ETR process is
insufficient becaus# must be initiated by DSHSadt. During oral argument,
however, counsel for DSHS explained tadieneficiary may simply ask a case
manager for an ETR, and that ETR resfaewhich are processed by a central
committee convening twicevaeek, experience both a gkiturnaround and a high
rate of approval. Moreover, any out-adrhe placement autoriieally requires the
case manager to evaluate whether an ETdRpsopriate. The Court is persuaded that
plaintiffs’ discounting of th&eTR procedure, and its abilitp avoid the disastrous
consequences that plaintiffs predistnot supported bthe current record.

In sum, plaintiffs have not shownaththe base hours identified in WAC 388-
106-0125 are in any way coextensivecorrelated with minimum values. Indeed,

plaintiffs have not identified, and counseinceded at oral argument that she is not
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aware of, any individual who, as a resultloé 2009 reductions in base hours, was
institutionalized or otherwise injuredCompareMoss Decl. at | 8 (docket no. 68)
(“When personal care hours were reduced liaeaipients effectie July 1, 2009, the
negative consequences predicted by plaindiffisnot occur. Hdth and safety were
not compromised, and people were not éornto nursing honsedue to lack of
personal care services.”). This dearth of evidence is inconsistent with plaintiffs’
contention that the base heueflect quantities absoluteiecessary for individuals to
continue to stay in their homes. The ®dgent increases in base hours that took
effect in 2010 also contradict plaintiffs’ poen. Plaintiffs point to no assessment of
individual needs that triggered the rise isdaours. Instead, the record suggests that
the 2010 increases resultedrely from a budget surplusegating any link between
the numbers of base hours and what is “es&ey in order to meet the individually-
assessed needs of the client and to permitlient to remain safely at home.” Reed
Decl. at 1 30 (docket no. 18). Because pifisnhave not sufficiently established that
base hours bear a direct relationship srthnimum amount of personal care service
required for individuals to renrasafely in their homes, platiffs have failed to show
the irreparable injury necesgdo justify the extraordary remedy of a temporary
restraining order.

I

I

I
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C. Likelihood of Successon the Merits

1. Medicaid Act Claims

The Court does not write on a clean slate. Cuts in Medicaid funding have i

a frequent topic of litigation as States struggléleal with these financially lean times|

Here, plaintiff raises five claims under Medicaid, arguing that the State’s 2011
reduction violates Medicaid’s (1) reasorabtandards requirement; (2) sufficiency
requirement; (3) comparability requirenig(4) free choice requirement; and

(5) requirement that the State obtain fedapgroval for any modifications to its state
plan.

a. Reasonable Standar ds Reguir ement

The Medicaid Act requires state plandfave “reasonable standards . . . for
determining . . . the extent of medicasigsance under the plan which . . . are
consistent with the objectives of [Medicaid].” 42 U.S.C. § 1396a(a)(17). Plaintiffs
contend that DSHS’s reductiompersonal care services is unreasonable because tf
different acuity classifications in CARtflect the minimum hours necessary to
permit beneficiaries to remain safely irrthhomes. Plaintiffs have not shown that
CARE determines the actuainimum personal care service needs of individual
beneficiaries, and they hawet established that tt8tate’s proposed downward
adjustment will result in an unreasonablduetion below the absolute minimum level

of care necessary to preserve each beneficiary’s health and®s&fensequently,

® plaintiffs argue that, even if the Court caraes that the base hours authorized by WAC 388-106-
0125 do not represent the minimum number of hours needed to preserve an individual's health g
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plaintiffs have not shown a likelihood sficcess on the merits of their reasonable
standards clairh.

b. Sufficiency Requirement

Medicaid regulations also require that “[e]ach service must be sufficient in
amount, duration, and scope to reasonabhieve its purpes” 42 C.F.R.
8 440.230(b).The levels of services are sufficiehthey meet the purposes of the

specific program.Curtis v. Taylor 625 F.2d 645, 651 (5t@ir. 1980). Plaintiffs

contend that the planned budgeduction violates Medicail sufficiency requirement

because DSHS will no loeg provide enough personal care service hours for

safety in a non-institutional setting, at some panteduction in services must logically fall below a
beneficiary’s level of need. Reply at 9 (docket no. 69). Plaintiffs further conterahthaduction in
services based on an arbitrary, budget-driven figure is per se unreasonable, otherwise the State
reduce available funding for personal care serviceselignty-five percent or more, thereby defeating
the purpose of the progrand. Although the Court acknowledges that a limit must exist, below
which the State could not reasonably reduce funftingersonal care services without running afoul
of Medicaid’s reasonable standards requirement, thet@ not persuaded by the present record thg
the proposed 2011 reductions approach such lower threshold.

’ Plaintiffs cite several cases for the prdpon that a reduction in Medicaid services without
consideration of the needs of indiuial beneficiaries is unreasonabfee ankford v. Sherma51
F.3d 496 (8th Cir. 2006)/.L. v. Wagner669 F. Supp. 2d 1106 (N.@al. 2009). But those cases
involved the complete elimination of programs, or the wholesale elimination of categories of
eligibility. For example, irLankford the State of Missouri passed a law that eliminated optional
coverage for Medicaid recipients for durable meatlequipment (‘DME”). 451 F.3d at 501. The
Missouri agency administering Medicaid then passed emergency regulations that reinstated the
recipients to some, but not all, of the medically necessary DME devite3he Eighth Circuit held
that the reinstatement of eligibility as to omlyortion of the DME devices was unreasonable becau

the regulation did not provide any mechanism for individuals to obtain non-covered DME déddices.

at 513. Similarly, ilWWagner the State of California passed a law that eliminated some beneficiarig
eligibility for all covered services. 669 F. Supp.@&d.117. The law also eliminated categories of
eligibility for other recipients.ld. Conversely, here, none of the beneficiaries are losing eligibility f
in-home personal care services or categories of care. DSHS is merely exercising its broad discr
to modify the extent of medical assistance in light of scarce resolBeasv. Doe432 U.S. 438, 444
(1977). Moreover, unlike ihankford plaintiffs here have an available ETR process that provides §
mechanism to address any gap in services that are necessary to maintain health Ges6aC
388-440-0001.
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beneficiaries to remain safely in themmes. As with the reasonable standards
requirement, however, plaintiffs have sbiown that CARE represents a minimum
standard of care.

Moreover, whether the available personal care service hours after the redu
are sufficient to meet the program’s purpasesst be examined ithe context of the
substantial discretion States are afforttedhoose the proper mix of amount, scope,
and duration limitations oWledicaid coverageAlexander 469 U.S. at 303. As noted
by the Supreme Court:

[M]edicaid programs do not guaraetthat each recipient will receive

the level of health care precisely tailored to his or her particular needs.

Instead, the benefit proved through Medicaid is a particular package of

health care services . ... That pagd of services has the general aim of

assuring that individuals will recaewnecessary medical care, but the

benefit provided remains the indivialuservices offered — not “adequate

health care.”

Id. In this case, DSHS will continue poovide a substantiaumber of in-home

personal care service hours following greposed 2011 reductions. Indeed, the

record reflects that Washington is adéeng State in the number of personal care

service hours provided to qualifying recipients, and plaintiff has not shown that the

reductions will prevent the State from affeg a package of seioes that has the

general aim of providing necessary medical agteve Eiken, et alMedicaid Long-

® Most States that provide optional personagcarvices under Medicaid have imposed limits on
available services based on cost or hours. AlldreBlanc, M. Christine Tonner, & Charlene
Harrington,State Medicaid Programs Offering Personal Care Seryig2dHealth Care Financing
Rev. 1, 162 (Summer 2001). As all Medicaid plaressapproved by CMS, the variation in federally
approved State limitations on theadability of personal care servicesindicative of the discretion
afforded to the States in crafting personal care programs.
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Term Care Expenditures in FY 200Ehomson Reuters 2010) (Ex. 6 to Resp. (docks
no. 66-1)); LeBlanc, et alsupran.8 (Ex. 7 to Resp. (docket no. 66-1)).

In light of the broad disct®n granted to States twaft a manageable Medicaid
plan, plaintiffs have not shown that th@posed 2011 reductions fail to satisfy the
purpose of Washington’s program, namptgviding disabled individuals with

assistance with their ADLs and IADLSVAC 388-106-0010. Consequently, on the

record before the Court, phiffs have not shown a likeldod of success on the merit$

of their sufficiency claim.

C. Compar ability Reguirement

Medicaid requires States to provideheparable services when individuals
have comparable needs.” 42 U.S§(1396a(a)(10)(B). The comparability
requirement is violated when beneficiaries with the same téveded are treated

differently. Jenkins v. Wash. Dep’t of Health & Human Ser¥60 Wn.2d 287, 157

P.3d 388 (2007). ldenkins a number of Medicaid benefaries sought to enjoin
DSHS from enforcing a regulation that redd@ beneficiary’s maximum authorized
personal care service hours by fifteen perdehe beneficiary happened to live with
his or her care provideid. at 290. Individuals who did not live with their care
providers did not receive a reductiold. The fifteen percent reduction applied
automatically, and did not require DSHSetealuate a beneficiary’s individual
circumstancesld. at 292. The Washington Supreme Court concluded that the Stal

had violated the comparability requirement heseathe rule treated beneficiaries in th
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same classification differentlyid. at 300 (“[N]o reduction is justified unless an

individual determinatioiis made supporting thatclassification’ (emphasis added§).

Here, plaintiffs contend that DSH3soposed reduction would violate the
comparability requirement because it doestake into consideration beneficiaries’
individualized needs. Plaintiffs do notrdend, however, thatéhplanned reductions
treat individuals with comparable needBatiently. To the contrary, the proposed
reductions treat all similarly-situated beneficiaries identic&llpll individuals in the
same classification face the same reductlaintiffs have not shown likely success
on the merits of their comparabilitfaim under the Medicaid Act.

d. Free Choice Reguirement

Medicaid also requires that benefitga be “informed of the feasible
alternatives” to institutional care, and hamdividual choice.The Ninth Circuit has
held that parties do not have free choideere the purported alternatives to

institutional care are inadequdtemeet their needsSeeBall v. Rodgers492 F.3d

® Jenkinscannot be read to require that DSHS treat individuals in different CARE classifications
similarly because DSHS has alreattermined through CARE that the individuals in the different
classifications are not comparable. Moreover, the Gmites that DSHS is required by statute to giv
priority in any funding reduatin to individuals classified in éhhighest need category, so the
legislature has already contemplated that indivglshould be treated differently depending on the
acuity of their medical conditionSeeRCW 74.09.520(4).

19 To the extent that plaintiffs argdenkinsrequires an individual assessment of need following any
reduction in services, plaintiffs appear to call igteestion the entire CARE system. As noted by the
dissent inJenkins the number of base hours in WAC 388-106-012%tia number of hours that an
individual has been specifically assessed to reguthe base number is a nonspecific, interim
allocation associated with the classification group.” 160 Wn.2d at 314 (Fairhurst, J., dissenting)
(emphasis in original). Consequently, an individigal assessment of need following a reduction in
hours would be meaningless because the initial allmtati hours was not a function of need in the
first instance. Plaintiffs do not, however, argust tine entire CARE system is inconsistent with
Medicaid, and the Court declinesaddress the issue in the abstract.
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1094, 1107 (9th Cir. 2007). &tiffs argue that they lack free choice because the
reduced hours of personal eaervice will necessarily besufficient to provide a
genuine alternative to institomal care. As with their othdledicaid claims, plaintiffs
have failed to make an adequate showirag @ARE reflects the minimum number of
personal care service hours necessary totaiaiadequate in-home care, and as suc
they have not shown a likelibd of success on the merits of their free choice claim.

e. Federal Approval Reguirement

Plaintiffs’ final contention under the Mecaid Act is that DSHS’s proposed
reductions in personal care service hougsiire federal approval by CMS. Federal
approval is not required because Washunig Medicaid plan does not describe a
minimum number of personal care servicairs or, for that matter, a method of
calculating personal care service housgeEx. 6 to Brenneke Decl. (docket no. 12).
As such, the planned reductions do not iadnie state plan or trigger the need for
federal approvalSeeFreeman 2010 WL 3720285 at *9“Because [Washington’s]
state Medicaid plan does not indicate mloenber of hours or the methodology to be
used in determining the number of hourdéoprovided to recipients, any modificatior
to that methodology need not be reflecte an amendment the state plan.”).

Plaintiffs have failed to show a likelihoad success on the merits of this cldim.

Y n Freeman Judge Bryan noted that the State sought retroactive approval of the 2009 reductiol
from CMS after the plaintiffs filed suit in thaaise. 2010 WL 3720285 at *10. Here, plaintiffs

contend that the State’s retroactive request for approvakigmanconstitutes an admission that any
reduction in personal care services requires federabaglprReply at 12 (docket no. 69). The Court
is not persuaded by this argument. The Staisstbn to make a retroactive request for approval off
the 2009 reductions can also be viewed as a reasaraplinse to the lawsuit filed by the plaintiffs in
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2. Americans with Disabilities Act Claims

The Americans with Disabilities Act RDA”) precludes public entities from
administering programs in ways thawbdhe effect of segregating disabled

individuals from the general communit@Imstead v. L.C. ex rel Zimrin§27 U.S.

581 (1999). The ADA's “integration man@dtrequires that persons with disabilities
receive services in the most integrasetting appropriate to their needSota v.

Maxwell-Jolly, 688 F. Supp. 2d 980, 994 (N.D. Cal. 2010) (cidimsteagd 527 U.S.

at 597). To analyze whether a State’sadiviolate the ADA’s integration mandate,
the Court must apply the following three-pgatest: (1) whether the State’s treatment

professionals have determined that comityuyslacement is appropriate; (2) whether

=)

the affected persons do not oppose sugdiitnent; and (3) whether the placement ca

be reasonably accommodatetiKing into account the resirces available to the State

and the needs of others with . . . disabilitie®Imstead 527 U.S. at 607 (emphasis

added).
The Ninth Circuit clarified the scopd the ADA’s integration mandate #rc

of Wash. State, Inc. v. BraddedR7 F.3d 615 (9th Cir.a®5). In that case, the

plaintiffs alleged that the State of Washimgs cap on the number of individuals who
could participate in its communityare programs violated the ADAd. at 617. The

Ninth Circuit rejected the plaintiffs’ contean, holding that stong as a State is

Freeman who alleged that the State had failed to abtaguired federal approval. Moreover, if the
Court accepted plaintiffs’ argument, it would creatisincentive for the State to seek approval in th
future out of fear that the request for appravalld be deemed an admission that federal approval
was necessaryCf. Fed. R. Evid. 407.

1%
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genuinely and effectively in the procesgdeinstitutionalizing disabled persons with
an even hand, the court would not interfelick.at 620. Based on the record in that
case, the Ninth Circuit found that Brangton had a geme commitment to
deinstitutionalization, and declingd find an ADA violation.|d. at 621.

In contrast, in a prior case, the Ninthr@iit concluded that a State violates the
ADA'’s integration mandate when the Statéegarically refuses to provide a process

for deinstitutionalization for aantire class of individualsTownsend v. Quasin328

F.3d 511 (9th Cir. 2003). [hownsendthe Ninth Circuit held that a State program
that provided commuty-based care for persons fallj below a certain income level
but not for disabled individdsiwith higher incomes, vlated the ADA'’s integration
mandate by discriminating agairsstategory of disabled persorid. at 514. Unlike

in Arc of Washingtonin Townsengall Medicaid-eligible disabled persons did not

have the opportunity to participate irethrogram once space became availalule.

In the present case, plaintiffs conteahdt DSHS’s proposed 2011 reductions
will violate the ADA's integration mandatey forcing individualgo either forego
needed care or move to a nursing hombe ADA, however, does not require the
“immediate, state-wide deinstttanalization of all eligible . . disabled persons, nor

that a State’s plan be alwagsd in all cases successfuSanchez v. Johnspohl6

F.3d 1051, 1067-68 (9th Cir. @8). Plaintiffs have failed tpresent facts that support
their contention that DSHS’s proposed redhrts pose a real and immediate threat of

mass institutionalization. Meover, this case does not ilw@the type of wholesale
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denial of benefits to an entire classdgfabled individuals that was at issue in
Townsend To the contrary, thevidence produced by DSHS demonstrates that
Washington has a genuine and effecteenmitment to deinstitutionalizatioreeArc

of Washington427 F.3d at 621. Over the lastdde, the number of institutionalized

disabled individuals in Washington has siBadeclined. Leitch Decl. at I 2 (docket

no. 67); Moss Decl. at { 2 (docket no. 68). As inAheof Washingtorcase, the

Court sees no basis for intervening undesthcircumstances. Plaintiffs therefore
have not shown a likelihood of susseon the merits of their ADA claim.

3. Due Process

Plaintiffs’ final argument is that DSHSarbitrary, budget-driven service
reductions violate the Due Process ClaustnefFourteenth Ameiment to the United
States Constitution. Plaintiffs contendtlhe Due Process&llse entitles them to
notice and an opportunity for a hearing prior to the reduction of any benefits.
Plaintiffs have not, however, analyzee@ tlssue under constitutional standards, but
rather rely solely on regulatory noticeguerements. Under Medicaid regulations,
certain actions require notice aad opportunityto be heardsee e.q, 42 C.F.R.
8 431.200, but recipients are not entitled teearing if the sole issue is a state law

requiring an automatic changtezting some or all recipients. 42 C.F.R.

12 pjaintiffs citeRyan v. Dreyfus2009 WL 2914139 (W.D. Wash.) for the proposition that failure to
provide notice and hearing rights upon terminatioMetlicaid benefits is a violation of the Due
Process Clause. Ryan DSHS terminated a number of Medicaid beneficiaries’ rights to receive
skilled nursing services through the Adult Day Health (“ADH”) progrddh.at * 1. DSHS conceded
that the plaintiffs were entitled to notice and Iegrights because it had already determined that th
beneficiaries required ADH services as a medical necegditpat *2-3;see alsat2 C.F.R.
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8§ 431.220(b). The limitation on the hearmgjuirement arises out of the practical
consideration that, absent some factual despbbut an individual's right to benefits,

hearing would serve littjef any purpose SeeRosen v. Goetz10 F.3d 919, 926 (6th

Cir. 2005);Benton v. Rhode$86 F.2d 1, 3 (6th Cir.9aIr8) (“[M]atters of law and
policy are not subject to any hearing regments under the applicable regulations,
whether the hearing be prer post-termination.”).

Plaintiffs contend that 42.F.R. § 431.220(b) does regpply to eliminate their

right to a hearingrelying heavily orClaus v. Smith519 F. Supp. 829 (N.D. Ind.

1981), for the proposition that when an agehas discretion on how to implement a
budget cut under Medicaid, the blanket eliatian of hearing rights does not apply.
In Claus the court considered an Indiastatute that imposed a co-payment
requirement on all Medicaid beneficiari€sl9 F. Supp. at 831. The statute also
granted the Indiana Department of Publielfare the sole discretion to exempt
individuals from the co-paymenequirement for hardshidd. The court concluded
that since the statute vested the Stagmneag with thesole discretion to exempt
individuals from compliance with the co-payment requirement, beneficiaries were
entitled to notice and hearing rightsl. at 833. InClaus the right to an exemption for
hardship necessarily raised a factual disphae gave rise to a hearing requirement.

Conversely, in this case, DSHS has pregloan across-the-bahreduction in personal

8 435.930(b) (requiring State agencies to contioyaovide Medicaid services regularly to all
eligible individuals until they are found to be ineligibl&yanis inapposite because the present casd
does not involve a termination, without notice, of services for which plaintiffs were eligible. Inste

DSHS merely reduced the level of personal care services in an equivalent fashion as to similarly}

situated beneficiaries.
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care services — purely a questiof policy that would not bproper for consideration

in a hearing. Moreover, DSHS did not/kaiscretion on how to impose the 2011
reductions in personal care services; by stalDEHS is obligated to give preference
to beneficiaries with the greatest nerdgen implementing budget reductiorSee

RCW 74.09.520(4). Accordinglplaintiffs have not shown a likelihood of success 0
the merits of their due process claim.

D. Balance of Equities and Public | nterest

Given, on the one hand, tepeculative nature of the tmathat plaintiffs allege

will result in the absence of a temporary raisiing order and, othe other hand, the

fiscal consequences of anunction to the State, the balance of equities weighs against

granting the relief that plaintiffs seek. &rise spending must barbed before the
end of the current fiscalear, any delay in implementirtige reductions at issue will
result in either greater decreases at a latex to reach the same financial goals or cy
to other programs. Moss Decl. at f(tlocket no. 68). DSHS has conducted a
comprehensive review to detene how best to accomplish the fiscal goals, and it h
applied its expertise in weighing the coetipg interests of the various clients it
serves. The Court is in no positionstabstitute its judgment for that of DSHS
concerning which programs will be leaffieated by budget curifanents. The Court,
however, observes that the personal candces at issue do not encompass the type
of skilled or clinical services generaliysociated with aceitor critical medical

attention and do not appear to warrant gereated as somehow sacred or untoucha
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in connection with the diffidtichoices DSHS must make. The Court concludes tha
the public interest would not be seryadforcing DSHS to target perhaps more
vulnerable individuals or programs while theritseof plaintiffs’ claims in this matter
are resolved.
Conclusion

For the foregoing reasons, the Court has denied plaintiffs’ motion for a
temporary restraining order, docket no. 11.

IT IS SO ORDERED.

The Clerk is directed to send a copytlus Order to all counsel of record.

DATED this 5th day of January, 2011.

WSW

Thomas S. Zilly
United States District Judge
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