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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

MERLE PINNEY and AMANDA
PINNEY,

Plaintiffs,
V.

AMERICAN FAMILY MUTUAL
INSURANCE COMPANY,

Defendant.

This matter comes before the Court on Defendants’ motion for summary judgment
contractual claims and motion for summary judgment on the extra-contractoed (xkt. Nos.
55 and 57.) Having reviewed the motions, the response (Dkt. No. 60), the replies (Dkt. N
and 62), and all related filings, the Court GRANTS Defendants’ motion for summanigmdg
on contractual claims and GRANTS in part and DENIES in part Defendantgimfati

summary judgment on ext@ntractual claims.
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Background
Plaintiffs Merle Pinney and Amanda Pinney (“the Pinneys”) are suingridaht
American Family Mutual Insurance Co. (“American Family”) boeach of contract, bad faith,
violations of the Insurance Fair Conduct Act (“IFCA”) and the Washington Condeiratction

Act (“CPA").

On May 26, 2010, the Pinneys wopdHet stove malfunctioned, causing severe smoke

damage taheir home and belongings. (Compl. § 3.2.) The PincailedAmerican Fanily the
next day to report the loss. American Fanabgigned KenBeddoe(“Beddoe”) as the adjuster
andBeddoe told the Pinneybout American Family’s Homeowner Repair Program, which
allows claimants to ogh and use American Family’s contractors to handle repairs rather tf
manage their own contractors. (Beddoe Decl., Dkt. No. 12, 1 3.)

The Pinneys decided to participatehe Homeowner Repair Program and Belfor
Restoration (“Belfor”) handled the repairdd.f On May 28, 2010, Belfor began working on {

Pinneys’ home. Around mid-June 2010, Beddoe inspected the Pinneys’ home to evaluat

nan

he

11°)

Belfor’s repair estimate and evalte complaints the Pinneys raised about the quality of Belfor's

work. (d.6.)

In late June 2010, Belfor removed the contents of the Pinneys’ home. Some of the

items

were stored osite and others were moved to the Belfor warehouse, where they were cleaned

prior to being placed in Belfor’s storage unit. Unsatisfied with Belfor'shaheg the Pinneys
refused to accept delivery of the items.

American Family retained an independent adjuster, Matt Pridachuk (“Pridactauk”)

evaluate the Pinneys’ ata. (Dkt. No. 55-1, Ex. A.) Pridachuk determined he could not detect

an odor in the stored items, but that the items should be tested because odors ddé&er betw
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people. [d., Ex. B.) American Family retained Case Forensics to test the itédnasEX C.)
Case Forensics tested the items and determined there was no remaining smoid.pdodase
Forensics concluded that any smell that remained was a result of theglestess and woul
dissipate with airing and normal usdd.)

The Pinneys remained dissatisfied with Belfor’'s work and an appraisal edcurr
regarding the structural damage (“Structure Award”) and damage to the cqt@amtent

Award”). The Pinneys asserted the damages amounted to $200,000. In advance of,app

aisal

Pinneys were provided $6,500 in advance payments. (Dkt. No. 47, Ex. 3 & 4.) In July 2011, the

appraisal panel rendered a decision. (Dkt. No. 47, Ex. 1 & 2.) For the Content Award, th

determined the replacement cost value of damages to the homtestsamas $5,865.93 and the

e pane

actual cost value was $2,932.96d.X American Family paid the Pinneys the difference between

$6,500 and the total of the appraisal awards. (Dkt. No. 47, Ex. 5.) Upon Defendant’'s mo
the Court confirmed the appraisal award in December 2011. (Dkt. No. 53.)
For the Structure Award, an advisory opinion was issued estimating the replaeeihe

actual cost value was $3,425.61d.) Initially, the Structure Award was advisory pending

tion,

review of the basement carpet, whichswaplaced but then damaged a second time during the

repair process.ld.) The basement carpet issue wasubmitted to the appraisers and, via
surreply, Defendants verify it paid the appraisal amount related to the basempet, i.e.,
$6,312.28. (Dkt. No. 63, Dinning Decl. Ex. 1.)

Analysis

l. Motion to Strike

Defendant requests the Court strikg (e expert report of Gary Williams, which

Plaintiffs submitted in response to Defendants’ summary judgment motiondN@I4G0, EXx. 5),

ORDER ON DEFENDANTSMOTIONS FOR
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and (3 a noteentered by nomarty Jerry Martin in the American Family claim log (Dkt. No. ¢
Ex. 4). The Court GRANTS Defendant’s first request only.

First, Gary Williams’s expert report should be stricken becausentimely. he
expert report is dated Decemit®r2011 and the deadline for disclosure was October 28, 20
(Dkt. No. 43.) In addition, the discovery cutoff was November 18, 2011. (Dkt. No. 27.)

Therefore, he Courtdeclines to consider the latiéged report.

Second, Defendant argues Plaintifise of Jerry Martin’s statement in the claim log i$

hearsay.In the claim log, Jerry Martin, an employee @fér, states Plaintiffs’ clothes “will be
guaranteed to be neutral, fresh, and properly boxed prior to storage.” (Dkt. No. 60, Ex. 4
The Court finds Defendant’s objections based on hedadaylerry Martin’sstatement isiot
hearsay because itas admission of a party-opponent. Fed. R. Evid(@02). Even though
Belfor is not a prtyin this action, Belfor acted as American Fansilggent oiservant
concerning a matter within the scope of the agency or employrtengincethe statement of &
Defendant agent is not hearsay, the CouEMIES Defendant’s request to strikiee claim log

. Motion for Summary Judgment

A. Standard
In examining Defendants' motion, the court must draw all inferences from theséden

evidence in the light most favorable to the non-moving party. Addisu v. Fred Meyed,98c.

F.3d 1130, 1134 (9th Cir.2000). Summary judgment is proper where there is no genuine
material fact and the moving party is entitled to judgment as a matter.dféavR.Civ.P. 56(a)
The moving party bears the initial burden to demonstrate the absence of a genuiok issue

material fact.Celotex Corp. v. Catrett77 U.S. 317, 323, (1986). Once the moving party ha

met its burden, the opposing party must show that there is a genuine issue oftfedt fo

0,

11.

v

1

issue of
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Matsushita Elect. Indus. Co. v. Zenith Radio Co#a5 U.S. 574, 586-87 (1986). The opposif

party must present significant and probative evidence to support its claim or dé&fexig@orp.

v. Hartford Accident & Indem. Cp952 F.2d 1551, 1558 (9th Cir.1991).

B. Contractual Claim

Defendant seeks summary judgmesgarding Plentiffs’ contractual claim, arguing it
has paid the appraisers’ awards. The Court agrdesreTs no genuine issue of material fact
theappraisersletermined the amount of loss and American Family paid the awards. All
contractual issues have been hesd.

Plaintiffs nevertheless argue American Family breached its contrac} taylifig to
provide the Pinneywith “additional living expense” coverage and (2) failing to return the
damaged items to them “neutral and fréshhe Courffinds both of Paintiffs’ arguments
unavailing. FirstAmerican family did not breach its contract by not paying for Plaintiffs’
“additional living expenses.” The Pinneys stayed with their parents whilenitmae was being
repaired andlid not incur “additional livingexpenses,” which the contract defined as “any
necessary increase in living expense” incurred to maintain normal living. NDk61-1.)
Further, the Pinneys have not presented American Family with any sgaddidonal living
expense” claim. To thextent he Pinneys purchased new clothes, toiletries, and beddings,
costs are not “additional living expenses.” Those items were covered under the Gorakeht

Second, Plaintiffs’ continued argument as to whether the items are now “nedtral a
fresh,” as promised by Belfor, is inapposite. Although Plaintiffs remaintciBed, an appraisg
occurred and an appraisal award is conclusive as to the amount dbée£3oldstein v.

National Fire Ins. C9.106 Wash. 346, 353 (1919). More specifically, the appraisers issue(

Content Award which was confirmed by the Court and paid by American Family. \Iile t

=

g

those

1l a
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appraisers’ Structure Award was initially advisory, it has been firthBaece filing of the initial
summary judgment motion (Dkt. No. 61-3, Ex. C) and, via surreply, American Family has
demonstrated that the entire Structure Award was paid, which includes damage setheriba
carpet. (Dkt. No. 63, Dinning Decl. Ex. 1.) Assuming American Family’'s evidencerecto
this resolves the ctoractual issues. It imappropriate to undermine the appraisal process wi
is the appraisers who have inspected the items and aredaggped to evaluate the loss.

The CourtGRANTS Defendants’ motion for summary judgment on the contractual
claims. Because Defendants only submitted evidence of payment on the basement carps
surreply, however, the Court allowdaintiffs’ ten days to file any challenge asabetherthe
basement carpet awahnds been paid

C. ExtraContractualClaims

Defendant argues the Pinneys’ extoantractual claims, including bad faith, CPA
violations, and IFCA violations, likewise fail. The Court agrees in part.

I. Bad Faith

An insurer has a duty to act in good faith in considering property damage.claims

Coventry Assoc. v. American States Ins.,@61 P.2d 933 (Wash. 1998). However, insurer

faith claims still require Plaintiffs demonstrate it was harmed by the insurerfaitiadcts.

Coventry Assocl136 Wash.2d 269, 281 (Wash. 1998).

Here,the Pinneys have not produced evidence of the harm they suffered due to Ar
Family’s bad faithclaimshandling. While Plaintiffs testified during depositions that the clai
process was stressful, that they had to take money out of retirement, and thatdMeloped ar
ulcer, the Pinneys submit no receipts, documents, or medical reports to support thieepsas:

(SeeDkt. No. 60-3 at 37 (Merle Pinney Dep.)). The stress and costs the Pinneys suffeaed

nen it

bt via

bad

nerican

ms

—J

appe
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related to the damages caused by the malfunogiastove, i.e., having to move in with
parents—not American Family’s bad faitim investigating the claim

The only issués whether American Familghould have told the Pinneys about the
possibility of “additional living expense coverage.”rédesonable juror might conclude
Defendantsacted in bad faith by failing to infortmhe Pinneyshatthe policycoveredcosts
associated witimaintaining their normal standard of living, including renting a simiaitgd
home while their home was repairéd/hile Beddoe testified in his deposition that_he il the
Pinneys about the additiahliving expense coverage, there is no written documentaditrat
effectandthePinneys testify otherwise(Dkt. No. 60-2 at 71-72 (Beddoe Dep.JhePinneys
testify that Beddoe tolthemDefendant would cover the expenses for a hotel room only. ([
No. 60-3, at 9 (Merle Pinney Dep.Based on the record, a genuine issue of materiatkasts
as to whether the Pinneys wea@equately informed regarding the scope of their insurance
coverage.Since the Pinneysontributions to their in-laws’ utility bills would have been
covered under additional living expenses, the Pinneys have demonstrated harm and the
finds Plaintiff's claim for bad faith survivesimmary judgment.

The Court GRANTS in part and DENIES in part Defendants’ motion for summary
judgmenton Plaintiffs’ bad faith claim While Plaintiff has no bad faith claim based on
American Family’s general claims handling, there is a genuine issue ofahtetr as to
whether Defendant adequately informed Plaintiffs about “additional living emaverage.”

i. CPA

There are five elements of a CPA claim that the Pinneys must satisfy to ob¢&hinTrkee
Pinneys must show (1) an unfair or deceptive act or practice; (2) in trade oeomen(3) which

affects the public interest; (4) injury to plaintiff in his or her business or gso@erd (5) a

DKt.

Cour
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causal link between the unfair or deceptive act and the injuigredf Hangman Ridge Trainin

Stables, Inc. v. Safeco Title Ins. Cb05 Wn.2d 778, 784-85 (1986).

Here, Defendants argdilee Pinneys fail to demonstrate an injury. The Court agrees
part. As discussed above, the Pinneys have not demonstretetpasable injury other than
their having had to paytility fees to their idlaws Emotional damages are not compensable

under the CPA__Ledcor Industries, Inc. v. Mutual of Enumclaw Ins.150. Wash.App. 1, 13

(2009). The Court findRlaintiffs CPA clam survives only to thextent it relates to
Defendants’ failure to tell them about the additional living expense covetagee Plaintiff
may have a claim based on Defendant’s failure to explain the policy’ ofidlage, the Court
DENIESsummary judgmet as toPlaintiffs’ CPA claim.

iil. IFCA

IFCA provides a cause of action to a “first party claimant to a policy of inseinaho is
unreasonably denied a claim for coverage or payment of benefits by an insureCW .” R
48.30.015(1). Such a person “may bring an action in the superior court of this state to reg
the actual damages sustained, together with the costs of the action, including reasonabl
attorneys’ fees and litigation costs, as set forth in subsection (3) of this sedtiomikewise,
recovery of treble damages and attorneys’ fees is permitted if the pleamtifhow either an
unreasonable denial of coverage or payment or a violation of one of several endif&&te
provisions. RCW 48.30.015(2), (3).

In Washington, there remains debate as to whether violations of the Washington
Administrative Code (“WAC”) alone allow for recovery of treble damagela attorneys’
fees. Many courts have determined thetik must be an unreasonable denial of coverage ol

paymet. SeeTravelers Indem. Co. v. Bronsinkio.C081524JLR, 2010 WL 148366, at *2

in

cover
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(W.D. Wash. Jan 12, 201Qee alsd_ease Crutcher Lewis WA, LLC v. Nat'l Union Fire Ins.

Co. of Pittsburgh, PANo. C08-1862RSL, 2010 WL 4272453, at *5 (W.D. Wash. Oct. 15,

2010); Weinstein & Riley, P.S. v. Westport Ins.Coho C08-1694JLR, 2011 WL 887552, at

*30 (W.D. Wash. Mar. 14, 2011). As the courlimase Crutchesuccinctly stated, “[a]

violation of WAC 28430-030 may justify the imposition of treble damages under RCW

48.30.015(2) and/or an award of fees and costs under RCW 48.30.015(3), but an underlyji

denial of coverage is still required.” Id., 2010 WL 4272453, at *5.

Here, he Court follows the analysis of these courts and finds a violation of one of t
enumerated WAC provisions alone is not sufficient to sustain a cause of action @#er IF
Since Defendants accepted coveragthe time the Pinneys’ claim was submitted, Plaintiffs
Pinneys’ extensive discussion of whether American Family violated WAC poasisie. failed
to disclose provisions, act promptly, implement standards for prompt investigation, totcon
reasonable investigations, are inapposite. Without an unreasonable denial of cov&age, |
claims under individual WAC violations fail. The Court GRANTS summary judgment and
dismiss Plaintiffs’ claims under IFCA.

D. Attorneys’ Fees

Defendant also argu€&lympic Steamshipttorneys’ fees are napplicable. The Court

agrees.
In Washington, an award of fees is required in any legal action where the imsups
the insured to assume the burden of legal action, to obtain the full benefit of his insurancq

contract. Olympic S.S. Co. v. Centennial Ins. Cb17 Wn.2d 37 (1991)Where the insurer

does not deny coverage, but disputes the proper value of the claim, hattewveeys' fees are

not warranted undeédlympic SteamshipSeeDayton v. Farmers Ins. Cd .24 Wash.2d 277,

ng

duc
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280 (1994) (holding that where the insurer did not dispute coverage, but did dispute the dmount

owed on a policy, the plaintiff was not entitled to attorneys' fees under OlynegimShip.
Here, it is undisputed that there was no denial of coverage. American Faraejpedcc
coverage at the time Plaintiffs’ claim was submitted. The Court GRANTS Defendaotion

for summary judgment and precludes any claim for attorneys’ fees Ghgapic Steamship

Conclusion
The Court STRIKES Plaintiff's expert report by Gary Willisms untimely and
GRANTS Defendants’ motion for summary judgment on the contractual claims.
On Defendants’ motion for summary judgment on the extra-contractual claimsyuhe
GRANTSthe motionin part and DENIES in part. The Court GRANTS summarynoueigt as tq

Plaintiffs’ IFCA claimsand Plaintiffs’ request faDlympic Steamshiattorneys’ fees Without

an unreasonable denial of coverage, Plaintiff cannot collect under IFOAmpic Steamship

The Court DENIES summary judgment as to Plaintiffs’ bad faith and CPA cheo@sise a
genuine issue of material fact exists as to whether American Familytiailefrm the Pinneys
that their policy includedadditional living expense coverage.”

The clerk is ordered to provide copies of this order to all counsel.

Datedthis 22ndday of February, 2012.

Nt

Marsha J. Pechman
United States District Judge
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