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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
JOSEPH ANDREW HYLKEMA, )
) CASE NO. C11-0211-MAT
Plaintiff, )
)
V. )
) ORDER RE: PENDING SUMMARY
ASSOCIATED CREDIT SERVICE INC., ) JUDGMENT MOTIONS
etc., )
)
Defendants. )
)

INTRODUCTION

Plaintiff Joseph Andrew Hylkema procegquts sein this civil matter alleging violation
of the Fair Debt Collection Practices Aand the Washington Consumer Protection Ac
defendants Associated Credit Service Inooaped (ACS) and Linda and John D
Defendants filed a motion for summary judgmer{Dkt. 21.) Plaintiff opposed defendan
motion and filed a cross-motion for partial summyiadgment. (Dkt. 25.) Having consider|
the pending motions, all accompanying documemtd,the remainder of the record, the Cqg
concludes that defendantsiotion for summary judgmentsuld be GRANTED, plaintiff’s

cross-motion DENIED, and this matter DISMISSED.
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BACKGROUND

This case involves a debt in the amooh$353.99 assigned to plaintiff and owing

to

Sacred Heart Medical CenterSgeDkt. 23 at 4.) Defendant ACS sent plaintiff a notice of

assignment of debt on September 25, 2010 and a subsequent letter on October 25, 2010.

26, 11 8.1, 8.2 and Ex. C.)

On January 19, 2011, plaintiff telephoned A&fter observing a ndian regarding the

debt on a credit report. He recorded thsuamg conversation witldefendant Linda Doe.

Defendants provide a transcripttbit conversation to the CourtDkt. 23.) Plaintiff orally

disputed the debt in honversation with Doe. Id.) Among other tois, Doe and plaintiff

discussed putting the dispute of the debt irtimgiand “charity care” at Sacred Heart Medi

Center. [d.)

Following his conversation with Doe, piiff checked his credit report through

Experian, a national reporting agency, on a nemmif occasions. Experian credit repq
supplied by plaintiff do not refléglaintiff's dispute of the dat. (Dkt. 26, Ex. A.) Finding
no report of his dispute through erian, plaintiff filed a Complat in this Court on Februar
7,2011. HeeDkt. 1.)
DISCUSSION

Summary judgment is approgtre when a “movant shows that there is no gen
dispute as to any material fastd the movant is entitled to judgment as a matter of law.”
R. Civ. P. 56(a). The moving party is entkléo judgment as a matter of law when
nonmoving party fails to make a sufficient shogrion an essential elemesf his case witl

respect to which he has the burden of proGelotex Corp. v. Catretd77 U.S. 317, 322-2
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(1986). The Court must draall reasonable inferences favor of the nonmoving party.

Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587 (1986).

The central issue is “whethtfte evidence presents a sufficient disagreement to re
submission to a jury or whether it is so one-sitthed one party must preivas a matter of law.
Anderson v. Liberty Lobby, Inc177 U.S. 242, 251-52 (1986). The moving party bear
initial burden of showing the distt court “that there is an abnce of evidence to support {
nonmoving party’s case.’Celotex Corp.477 U.S. at 325. Theawing party can carry it
initial burden by producing affnative evidence that negatas essential element of t
nonmovant’s case, or by estahligg that the nonmovatdcks the quantum of evidence nee
to satisfy its burden gdersuasion at trial.Nissan Fire & Marine InsCo., Ltd. v. Fritz Cos
Inc., 210 F.3d 1099, 1102 (9th Cir. 2000). The buridhem shifts to ta nonmoving party t
establish a genuine issue of material fabatsushita Elec. Indus. Ca475 U.S. at 585-87.

In supporting a factual position, a party must &itfo particular parts of materials

quire
5 the

he

[72)

ded

O

in

the record . . .; or show[] that the materigited do not establish trebsence or presence of a

genuine dispute, or that @uverse party cannot produce asisitile evidence to support t
fact.” Fed. R. Civ. P. 56(c)(1). The nonmoving party “must do more than simply shg
there is some metaphysical doalstto the material facts.’"Matsushita Elec. Indus. Co475
U.S. at 585. “[T]he requirement is that there begaouineissue of material fact. ... On
disputes over facts that might affect the outcome of the suit under the governing Iz

properly preclude the eytof summary judgment.”Anderson477 U.S. at 247-48 (empha

in original). “The mere exience of a scintilla of evidenaa support of the non-moving

party’s position is not sufficient[]to defeat summary judgmentTriton Energy Corp. V.
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Square D Cq.68 F.3d 1216, 1221 (9th Cir. 1995Nor can the nonmoving party “defe

summary judgment with allegations in thengwaint, or with unsupported conjecture

conclusory statements.’Hernandez v. Spacelabs Med. .In843 F.3d 1107, 1112 (9th Ci

2003).
In this case, for the reasons described below, the Court finds defendants en
summary judgment.

A. Fair Debt Collection Practices Act

Section 1692e of the Fair Debt Collecti Practices Act (FDCPAprohibits a debt

collector from using “any false, deceptive naisleading representati@m means in connectig
with the collection of any deBit15 U.S.C. § 1692e. Its purpoSis to protect vulnerable ar
unsophisticated debtors from abuse, harassment, and deceptive collection pr
Guerrero v. RIM Acquisitions LL,@99 F.3d 926, 938 (9th Cir. 2007).

“[W]hether conduct violateslie FDCPA] requires an objective analysis that cons
whether ‘the least sophisticated debtor wiolikely be misled bya communication.”

Donohue v. Quick Collect, Inc592 F.3d 1027, 1030 (9th Cir. 2010) (quottagerrerq 499

F.3d at 934). This least sophisticated debtmdard “ensure[s] thahe FDCPA protects al

consumers, the gullible as well as the shrewd. the ignorant, the unthinking and t

credulous.” Clark v. Capital Credit & Collection Servs., In@60 F.3d 1162, 1171 (9th Cj

2006) (quotingClomon v. Jacksqre88 F.2d 1314, 1318-19 (2d Cir. 1993)).

The FDCPA is a strict liability statute whighould be construed liberally in favor

the consumer. Id. at 1175-76. *“[D]ebt collectors gen#yaare liable for violating the

FDCPA'’s requirements without regard to intent, knowledge or willfulnessunt v. Check
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Recovery Sys., Inc478 F. Supp. 2d 1157, 1169 (N.D. Cal. 2007). The FDCPA “doe
provide an exception allowing the use of otheendisapproved tactics in response to
behavior on the part of the consumeriJarper v. Collection Bureau of Walla Walla, Indlo.
C06-1605-JCC, 2007 U.S. Dist. LEXIS 8899354 (W.D. Wash. Dec. 4, 2007). Howev
the FDCPA does provide a bona fide error dsée 15 U.S.C. § 1692k(c), and allows for
award of attorney’s fees to a defendant wize@ourt concludes an action “was brought in
faith and for the purpose of harassment,” 8 1692k(a)(3).

Plaintiff here raises three counts undex BEDCPA, alleging wlation of 88 1692e(5
(8), and (10). Defendants move to dismisthaee counts on summajpydgment and, allegin
plaintiff's bad faith, seek an award of attornefges and costs. Plaintiff, in his cross-moti
seeks to establish ACS’s liaityl for violating § 1692e(8) antoth defendants’ liability fo
violating § 1692e(10). Plairitialso requests that the Court dismiss any bona fide
defense raised by defendants.

(2) Sectionl 692e(5)

Section 1692e(5) of the FDCR#ohibits “[t]he threat to take any action that can
legally be taken or that is not intended to be taken.” Plaintiff alleges defendants viola|
section by threatening to sue him “when it dwt intend to do so because Plaintiff's acca
did not meet Defendant’s suititeria.” (Dkt. 1, 1 5.1.)

Pointing to the transcript gblaintiff's conversation wh Doe, defendants deny t

existence of any threat. Thegsart Doe properly told plaintiff was in his best interest to p

his dispute of the debt in wriiy in order to avoid litigation.As defendants note elsewhere i

their motion, the FDCPA requires a consumer &pdie a debt in writing in order to st
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further collection activities. 15 U.S.C. 192g(b). Defendants deny the existence of the

alleged “suit criteria” and aver, despite the absafany threat, that AShas and continues
use the court system to collect on accounts.

Plaintiff asserts, “[b]Jased on [his] eduicat, training and expeznce in the del
collection industry,” his knowledgtat collection agencies “rarely sue consumers to en
collection of debts.” (Dkt. 26, 1 9.) He opines that, “in [his] experience, no agency W
suit in the absence of a verified source of gaiatiée income or, less frequently, real props
that a lien can be attached to[,]” and stdled, because ACS did not have such informg

about him, he is “firmly of the belief th@thad no intention of suing [him].” Id.) Plaintiff

also notes that defendantoowved for summary judgment sonegght months prior to the

discovery cutoff and suggests tBeurt defer a ruling othis issue to allowliscovery regardin
ACS’s practices. SeeFed. R. Civ. P. 56(d) (“If a nonmovant shows by affidavit or declar:
that, for specified reasons, it cannot presecisfassential to justify its opposition, the cg
may: (1) defer considering the motion or deny2); allow time to obtain affidavits or to ta
discovery; or (3) issue amther appropriate order.”)

Plaintiff does not dispute thdefendants could take the step of pursuing legal rec

in response to unpaid debts. stead, he conjectures defendant$ ha intention ofloing so in

to

—

force
ill file
2rty

tion

J

ation
urt

Ke

burse

this case. However, plaintiff does not resptmthe contention that defendants never made a

threat to take action against him in the first instance. Further, plaintiff sets forth no bag
continuance to allow discovery iglation to this particular issu® to otherwise dispute that

determination of the issue may be made byewing the transcript of his conversation w
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defendant Doé.
Plaintiff and Doe engaged in the following conversation:

MR. HYLKEMA: | don’'t remember goingo the hospital then. | actually
dispute this debt.

MS. LINDA ARBUCKLE: Okay. Just make sure you get it in writing for

legal purposes. Because if an accounbispaid after so many days, it ends up
going in for lawsuit. So to avoid that you just want to get that sent in in writing.

MR. HYLKEMA: This is on my credit rightow. Now that I've told you it's
disputed, you have to repar as being disputed.

MS. LINDA ARBUCKLE: Yeah. Once we get it in writing.

MR. HYLKEMA: No. Once I tell you on the phone. Once | place you on
notice orally that it's disputegou have to report it as disputed.

MS. LINDA ARBUCKLE: Okay. Butwe don’'t have any reason why you're
disputing it. That's why we need itwriting. | can go ahead and mark it, but
it can still go in for lawsuit. I'm just trying to help you, not start an argument
here.
(Dkt. 23 at 7-8.) %ee also idat 12 (Doe also later stated: “I will note the account, buf
you get that in writing for us for legal purges?”)) When plaintiff then asked whet
defendants were “going to take [him] to coon this[,]” Doe responded: “No. I'm ju

saying if you are disputing it and there’s nymp&nt and we don’t get any dispute in writi

then it could go in for suit. I'm judtying to tell you what could happen.”ld( at 8.) Also

1 A party requesting a deferral or denial un@ate 56(d) “must show: (1) it has set forth
affidavit form the specific facts hopes to elicit from further discovery; (2) the facts sought exist

(3) the sought-after facts are edsario oppose summary judgment.Family Home & Fin. Ctr. v. Fed.

Home Loan Mortgage Corp525 F.3d 822, 827 (9th Cir. 200&)ited source omitted). Plaintiff,
most, sets forth a basis for requesting a deferral $oogery in relation to ACS’s intention to sueSeé
Dkt. 29 at 3.) Because he did not make a showinglation to any other issue, the Court does
otherwise consider Rule 56(d) in this Order.
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when plaintiff thereafter asked whether thesgs “a very good chance of that happening
Doe replied: “l wouldn’t beble to tell you that.” 1¢l. at 8-9.)

This Court must consider whether the languaggd by Doe could bead as a threat t
take action. In making this determirmatj the Court considers the language from
perspective of the hypothetical Ieéasphisticated debtor. Assdiussed below, the Court fin
no basis for concluding defendants conveyedeattto take actioagainst plaintiff.

The transcript reveals that Doe advised pl#itdiput his dispute of the debt in writir
in order to avoid the possibilityf litigation to collect on the debt. “The Ninth Circuit does
construe threats of litigation sgwoadly as to include debt collection attempts that are m
prudential reminders of the possiblensequences of failure to payAbels v. JBC Lega
Group, P.C.428 F. Supp. 2d 1023, 1028-29 (N.D. Cal. 2005)ere, the least sophisticat
debtor would understand the statements nadproviding “a prudential reminder” that t
failure to put the disputef the debt in writing culd lead to litigation. See Wade v. Region
Credit Ass'n 87 F.3d 1098, 1099-1100 (9thrC1996) (addressing a writtenotice stating: “If
not paid TODAY, it may STOP YOU FRORBTAINING credit TOMORROW. PROTEC]
YOUR CREDIT REPUTATION. SEND PAYMENTTODAY. ... DO NOT DISREGARL
THIS NOTICE. YOUR CREDIT MAY BE ADVERSELY AFFECTED.”; finding th
language informational, not threatening, “notifyiWade that failure to pay could advers
affect her credit reputation. There was no thteatue. The least sophisticated debtor w¢
construe the notice as a prudential remindet as a threat to take action.’$ee als®@unlap v.
Credit Prot. Ass’n, L.R419 F.3d 1011, 1012-13 (9th Cir. 20Q®}ter from collection agena

warning a debtor it was “‘an attempt to colleatlebt’ and that ‘any formation obtained wil
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be used for that purpose,

him of his right to dispute the debt, did noblaite § 1692e(5); finding the letter “at worst, o

notifying the dabthat his account was past due, and informing

nly

vaguely and generally implies that the reader shpal his debt in order to protect his credit

rating.”) (citingWade 87 F.3d at 1099-1100Hylkema v. Capital Recovery Assoc., Jido.

C03-3686P, slip op. at 4 (W.D. Wash. Sep. 20, 2004). (IRt (a letter statig it served as ten

days notice “before any legaltam [] was recommended[]” and thab decision had “yet been

made to pursue this claim through the courts bedhas®ption rests with our client[,]” did n
constitute a threat tiake unlawful action under 8 1692e(5)ndeed, when asked by plainti
Doe explicitly clarified she was informing him merely to a future possibility in relation to t
debt. (Dkt. 23 at 8.)

In sum, defendants establish through thesitapt an absence of evidence to sup
plaintiff's claim of a threat irviolation of 8 1692e(5). Th€ourt finds no genuine issue
material fact in relation tehis claim and plaintiff's firs cause of action under the FDCF
subject to dismissal on summary judgment.

(2) Sectionl 692e(8)

Section 1692¢(8) of the FDCPA prohibitfclommunicating or threatening t(
communicate to any person credit informationalhs known or which should be known to
false, including the failure to communicate thaisputed debt is disputéd Plaintiff avers in
his second FDCPA count thatfdedant ACS “threatened twommunicate and has in fa
communicated false credit information, includitige failure to commueate that Plaintif
disputed the validity of the lleged Debt.” (Dkt. 1, 15.2.)

Defendants assert that, foNong plaintiff's oral dispute of the debt, no furth
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collection activities were taken, the debt waskad as disputed in ACS’s computer syst

and the dispute was reported a0 three national reporting agcies. (Dkt. 22 at 4-5,

Defendants point to its “case summary reporttase notes, as documenting the noted dis
and aver the absence of any evide ACS communicated any fatsedit information or that
failed to communicate the debt as disputed. Defendants state they “have no control o

each reporting agency does or how rapidgythdjust their reports.” (Dkt. 21 at 9.)

ver what

Plaintiff contends he checltehis Experian credit report seven times after his January

19, 2011 conversation with Doe, attdit, as late as March 18, 201ie report failed to sho

the debt as disputed. (Dkt. 26, 14 and Excr&dit reports dated @ember 29, 2011, Janua

27,2011, and March 18, 2011).) Elntends the case notes camfihat: “Immediately after

the call, rather than markdhaccount as disputed (statuSH), ACS put the account in acti

W

=

y

collection status (status SNM) and ran a skiptrace search to find new information on Rlaintiff,

i.e., it did not cease collection of the Alleged Debt[.]ld.(1 8.4 and Ex. C.) Plaintiff furthe

relies on the case notes as showing that, e¥ten being served witthe instant lawsuit o

February 7, 2011, ACS did not take any action watpect to credit reporting until March 2

2011, when the “credit bureau reporting fl&BR Type) was changed, first from Y (report
undisputed) to C (consumer disputes accountimédion per the Fair Credit Reporting Ag
and then from C to Z (delete account entirely)Id.,(f 8.5 and Ex. C.)

Defendants, in response, submitted a sipphtal declaration from David Solbe
officer and owner of ACS, disputing plaintsfiinterpretation of the case notes. (Dkt. !
Solberg states that “SNM” means “send no mantl “DSP” means “disputed[,]” and avers t

ACS did show the account as disputed and ceased further collection effortsy 4()
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Ninth Circuit law is clear thafo]ral dispute of a debt preaties the debt collector from
communicating the debtor’s credit information thets without including the fact that the debt
is in dispute.” Camacho v. Bridgeport Fin. Inc430 F.3d 1078, 1082 (9th Cir. 200b).
Therefore, a defendant with notice a debnhiglispute violate§ 1692¢e(8) by communicating
with a third party about the delithout disclosing the disputeSee Brady v. Credit Recovery
Co., Inc, 160 F.3d 64, 67 (1st Cir928) (“§ 1692e(8) merely reges a debt collector who
knows or should know that a givenkdes disputed to disclosesidisputed stak to persons
inquiring about a consurris credit history.”);Perez v. Telecheck Services, Ji&A8 F. Supp.
2d 1153, 1156 (D. Nev. 2002) (same).

The Court first notes the absence of supfarplaintiff's contention that defendants

failed to internally mark his debt as dispute@he case notes show fourteen separate entries

dated January 19, 2011. (Dkt. 26, Ex. C.) The &gty on that date shows the status of| the

account as “DSP”, which plaintifoncedes means “disputed”ld.( § 8.4 and Ex. C.) The

second entry states “Status Chg: SNM to D3iile another entry stas “Dispute Charges’
and another indicates plaifitivas advised the account wdube noted as disputed.d( Ex.
C.) Wihile it is unclear why sonw the fourteen status emds dated January 19, 2011 reflect

the debt status as “SNM”, the evidenceaawhole clearly estabhes that ACS promptl

<

marked the account as disputed.

More importantly, however, plaintiff fails et forth any factual basis for a contention
that defendant ACS at any point violated@932e(8) by engaging im communication with a
third party in which it failed to disclose the fabat plaintiff disputedhe debt, or otherwise

communicated or threatened to communicaty #alse information. At most, plaintiff
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contends ACS “ran a skiptrace searcHinol new information on Plaintiff[.]” Id., T 8.4.)
This assertion does not suppocdoatention that defendants eggd in a communication with
third party regarding plairffis debt. Nor does plaintiff point to any other evide
demonstrating the existence of such a compatimn. In fact, the credit reports submitted
plaintiff appear to refldmno activity regarding the #éafter November 2010. Id;, Ex. A.)

Instead of supplying evidee of a communication othreatened communicatio

plaintiff reads into the FDCPA an affirmatiabligation to contact credit reporting agenci

with the fact that a debt is disputedld.(1 5 (“Satisfied that ACS klano intention of reportin
the account as disputed as it was requireddol commenced my lawsuit on February
2011.")) As noted above, ACS maintains it did reploe dispute to the credit agencies, w
plaintiff points to the absence of any evideneedtedit agencies were ave of the report unt
on or about March 21, 2011. However, the Cfinds no dispute of matial fact precluding
summary judgment given its conclusion that A& not obliged to contact the credit agen
to report the dispute.

In Wilhelm v. Credico, Ing519 F.3d 416, 418 (8th Cir. 2008e Eighth Circuit foung
no affirmative duty to report the fact that a comer disputed a debt absent a communicatic
which that fact should have beempoeted. Instead, “if a debt collectelectsto communicats

‘credit information’ about a consumer, it must not omit a piece of information that is a

material, namely, that the consunhas disputed a particular debid: (emphasis in original).

The Court noted Federal Trade Commissi®TC) Staff Commentary to the FDCH
confirming its conclusion:

1. Disputed debt. If a debt collect@nows that a debt is disputed by the
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consumer . . . and reports it to a ¢rédireau, he must pert it as disputed.

2. Post-report disput®/hen a debt collector learns of a dispute after reporting

the debt to a credit bureau, thesgute need not also be reported
Id. (citing FTC Staff Commentary, 53 Fdgleg. 50097-02, 50106 (Dec. 13, 1988)) (emph
included in case citation). While the Ninth Cirtduas not directly addressed this precise ig
it has implicitly recognized that § 1692e(8) pratshe omission of information as to a disp
within the context of an actuabmmunication to a third partySeeCamacho 430 F.3d a
1082 (“Oral dispute of a debt precludes thétdmllector from commnicating the debtor’
credit information to others without includj the fact that the d¢is in dispute.”)

Here, there is no indication of a communica or threatened communication in wh
defendants failed to convey plaintiff's disputettod debt. Plaintiff, accordingly, sets forth
basis for a violation of § 1692e(8)See e.g, Wilhelm 519 F.3d at 418 (summary judgms
properly granted where plaintiff presented nmexce of communicatioof credit information
to credit reporting agency aftdefendant learned of debt disput The Court finds plaintiff’s
cross-motion for summary judgment on his 8§ 1§8Pelaim to lack merit, and defendar

entitled to dismissal of thislaim on summary judgment.

3) Sectiornl692e(10)

Section 1692e(10) prohibits “[t]he use of any false representation or deceptive m

collect or attempt to collect any debt or ebtain information concerning a consume

Plaintiff alleges defendants attempted to coltbetdebt through “repeated false, misleadin
deceptive representations and means, specyfifalte statements regarding Plaintiff's g

dispute rights[,]” and “also falsely stated titahtended to sue Plaintiff and that Plaintiff w
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ineligible to apply for chaty care.” (Dkt. 1, 1 5.3, 5.4.)
Defendants point to the transcript as silgnDoe repeatedly stated plaintiff’'s account
was being marked as disputed. Defendants assert that Doe properly informed plaiptiff the
dispute must be in writing to stop further ealiion activities. 15 U.S.C. 8 1692g(b). They
again deny the existence of any threat to glantiff, and deny Doe stated plaintiff was
ineligible for charity care. Defendants maintaivat, in raising thes contentions, plaintiff
intentionally misstated facts in the Complaint.
Pointing to the transcript and ACS caseesoplaintiff argues defendants informed him
his dispute would have to be in writing to b&eetive “(i.e., for the Alleged Debt to be reported
to Experian as disputed).” (Dkt. 26, § 8.3j)e maintains defendants threatened to sue him
without having any intention of carrying out a suit. He does not, however, raise any argument
in relation to charity care.
Plaintiff's assertion regarding the threatsuiit is subject to dismissal for the reaspns
outlined above. That is, contrary to plainsftontention, the transcript cannot reasonably be
read, from the perspective of the least sdpmaited debtor, to suppothe conclusion that
defendants threatened to suenipiiff. Likewise, the trans@t contradics plaintiff's
contention regarding charity care. The tramdcreveals that plaiift asked whether the
hospital had a charity care policy, and Doe reblie¢Only if you follow the credit procedures,
yes, they do. It looks like #t wasn’t done.” (Dkt. 23 at 9.)\When plaintiff asked, “Well, |
can still follow those procedures, correct@ye responded, “I don’'t know. This is not the
hospital. | said this is Associated Credit, a collection agency for the hospital.} | (

Considered as a whole, the$t sophisticated debtor could not reasonably understand Doe’s
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statements as informing plaintiff he was inellgilbo apply for charitycare, or that Doe w3
otherwise using any false representation or deceptive means to collect or attempt to
debt.

Nor does plaintiff support his contention as to the statements made regarding pu
dispute in writing. Pursuant to 15 U.S.8£1692g(b), “a consumenust dispute a debi
writing, within an initial thirty-day period, in der to trigger a debvalidation process.
Brady, 160 F.3d at 67 (emphasis in originalcf. Camachp430 F.3d at 1082 (finding or
notification sufficient in relatio to § 1692g(a)(3), which pertaitsthe assuntwn of validity
of a debt). “Once a consumer exercises tigistria debt collector must cease all further ¢
collection activity until it complies with various verification obligationsBrady, 160 F.3d al
67. “Recognizing the broad consumer power @by this provision, Congress expres

conditioned its exercise on thahlsnission of written notificabn within a limitel thirty-day

window.” 1d.
The transcript, read in full, shows that Dio& plaintiff numerous times the debt w
being marked as disputed, and tied the staterchatienged here by plaifftspecifically to the,

potential for further colleatin activities and litigation:

... Okay. Just make sure you genitvriting for legal purposes. Because if
an account is not paid after so many dayends up going in for lawsuit. So to

avoid that you just want to get that senin writing. .. Okay. But we don’t
have any reason why you're disputing ithat's why we need it in writing. |
can go ahead and mark it, butéin still go in for lawsuit. . .. I'm just saying if

you are disputing it and there’s no payment and we don’t get any dispute in
writing, then it could go in for suit.I'm just trying to tell you what could
happen. . .. | will note the account, lzaih you get that imriting for us for

legal procedures?. . . | will go alitkand note for the account that you are
disputing it. . . . | will note in your account that you're disputing. . .. I'm
going to note the account like you askedtme .. I'm going to go ahead and
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note the account.

(Dkt. 23 at 4-5, 12-14.) As reflected above, Dakatione point state, “Yeah. Once we get it

174

in writing[,]” in response to @lintiff stating, “This is on my edit right now. Now that I've

told you it's disputed, you have teport it as being disputed.”ld( at 8.) However, this

statement was sandwiched between the otherrksmatlined above and cannot reasonably be

read in isolation to suppothe contention that it would be likely to mislead the least

sophisticated debtas to his rights.

The case notes also contradict plaintiff's contention. The case notes clearly show the

debt was noted as disputed. (Dkt. 26, Ex. @he case notes further mirror the statements in

the transcript, reflecting Doe ltb plaintiff his dispute ofthe account would be noted, and

making a distinction between the noting of pldiistaccount as disputed and the request for a

written dispute. Ifl. (“SYS HE DISPUTE THIS TOLCHIM WE NEED LTR IN WRITING
SYS NO I DNT THINK SO SYS WILL CHCK C/R NXT MNTH N IF STILL ON HERE HE
WILL SUE US/TOLD HIM | WOULD NOTETHE FILE...”; “ADV DTR | WILL NOTE U
DISPT ACCTL]")

In sum, contrary to plaintiff’'s contéon, the evidence does nstipport the allegation
that defendants made a false representatiorilizedtdeceptive means to collect or to attempt
to collect a debt. Plaintiff seferth no genuine issue of maw@@rfact and fails to support his

motion for summary judgment. This claim is@bkubject to dismiskan summary judgmerit

2 Plaintiff seeks the dismissal of any bona fider defense on the ground that ACS failed to

produce sufficient evidence it maintathg requisite procedures reasonably adapted to avoid such error.
See Clark460 F.3d at 1176-77 (“[A] debt collector is not liable for its violations of the FDCPA |f the

violation was not intentional and resulted from a bfida error notwithstanding the maintenance of

procedures reasonably adapted to avoid any such error.”); 15 U.S.C. § 1692k(c). However, because the
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B. Consumer Protection Act

Plaintiff alleges in his Complaint thdefendants violated the Washington Consu

Protection Act (CPA) by engaging unfair acts or practices injurious to the public inter

He specifically alleges violation of the CPAdigh a threat to impair ficredit rating if the

debt in question was not paidefendants, pointing to the tisoript, aver the absence of &

support for such a claim, and centl plaintiff acted irbad faith by intentionally alleging fals

facts. They note that plaintiff recordéde conversation and had the recording in
possession at the time he filed the Complaint.

Plaintiff does not respond this argument or otherwise address his CPA claim i
opposition and cross-motion. Plaintiff's failute respond is considered a concession
defendants’ argument has meriLocal Civil Rule 7(b)(2). Moreover, the Court finds 3
absence of any evidence to suppmaintiff’s contention that dendants threatened to imp
his credit rating if he iéed to pay his debt. SeeDkt. 23.) Plainf’'s CPA claim is,
accordingly, subject to dismissal on summary judgment.

C. Attorney’s Fees and Costs

The FDCPA provides for payment of atiey’s fees and costs upon “a finding by
court that an action . . . was brought in baithfand for the purpose of harassment[.]”
U.S.C. 8 1692k(a)(3). Defendants argue rgitiinitiated phone contact with ACS for tk
purpose of attempting to create a vima of the FDCPA by goading and prompti

defendants. (Dkt. 21 at 10.) They contendirglff intentionally misstated facts in t

Court finds no FDCPA violation, it need not address this argument.
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Complaint to create litigation and harass defatgla Defendants note the existence of s
twenty cases filed by plaintiff ithis Court alleging violations dhe FDCPA, and state that t
filing of these cases “appears to be for the purpose of increasing the costs to collection
and settling to avoid payment of his debtsId. at 11.)

Although defendants raise legitimate quass$i regarding plairffis intentions, the

Court does not find a sufficient basis upon whicbdoclude plaintiff filed his complaint in bad

faith or for the purpose of harassment. The Coletefore, declines to exercise its discre
to award attorney’s feemd costs to defendants.

CONCLUSION

For the reasons stated above, plaintiffigtion for partial summary judgment (Dkt. 2

is DENIED, defendants’ motion for summajydgment (Dkt. 21) iSGRANTED, and this

matter is DISMISSED with prejudice. The Courtds no basis for an awhof attorney’s fee

and costs.
DATED this 4thday of January, 2012.
Mary Alice Theiler
United States Magistrate Judge
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