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1 THE HONORABLE RICARDO S. MARTINEZ
2.
3
4
5
6
7
UNITED STATES DISTRICT COURT
8 WESTERN DISTRICT OF WASHINGTON
9 AT SEATTLE

10 { GINA KIM, on behalf of a class consisting
of herself and all other persons similarly No. 2:11-cv-00214-RSM
1 situated,

12 Plaintiffs, and as to Ms.
Kim, counterclaim DECLARATION OF JOHN MACALUSO
13 defendant, IN SUPPORT OF DEFENDANTS'’
V. MOTION TO STRIKE CLASS
14 ALLEGATIONS

COACH, INC., a Maryland corporation,
15 [and COACH SERVICES, INC., a

Maryland corporation, [FILED UNDER SEAL)
16
17 Defendants, and, as to
Coach, Inc., counterclaim
18 plaintiff.
19
20 I, John Macaluso, declare as follows:
21 1. I am an attorney for Coach, Inc. and Coach Services, Inc. (collectively, “Coach
2 Companies™) in connection with certain intellectual property matters. 1 am a partner in the
23 New York office of Gibney Anthony & Flaherty LLP (*“Gibney™). I have personal knowledge
24 of the facts set forth in this declaration, and if called to do so, I can and would testify
55 competently thereto. This declaration is submitted without waiving and without intending to
26 waive the attorney-client privilege. The information in this declaration regarding how Gibney,
on behalf of Coach Companies, identified counterfeit products is highly confidential. Public
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disclosure of this information would enable counterfeiters to evade detection. 1 am supplying
this information in the understanding that plaintift’s attorneys will maintain its confidentiality
and that this declaration will be filed under seal.

2. I have devoted the bulk of my 21-year professional career to assisting brand-
name companies in protecting their intellectual property rights and in combating counterfeiters
and other infringers. My CV is attached hereto as Exhibit A. From my work with numerous
brand-name companies, from my extensive work with law enforcement agencies to combat
counterfeiting, and from my frequent participation in and presentations at national and
international conferences on anti-counterfeiting efforts, I have expertise in and substantial
knowledge of all facets of the enormous markets in counterfeit products.

3. Online sales of counterfeit products are a major problem for intellectual property
holders such as Coach Companies. Online sales of counterfeit products also injure consumers
who believe that they are purchasing genuine merchandise and instead receive knockoffs that

are of poor quality and construction.
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That process involves logging into a
VeRO account and entering information onto an online form. The information includes

identifying the offending listing and indicating a reason that the listing should be removed.

=

sent only 18 letters to eBay sellers residing in the state of Washington. Each of these letters
concerns Coach Companies’ trademarks only, and none of the letters addresses copyrights.

Except for those 18 letters to Washington eBay sellers, Gibney did not send any other letters to
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Washington residents in connection with any Washington resident’s attempt to sell infringing
and counterfeit Coach Companies products on an online outlet such as Craigslist or other such

services.

16.  Drawing every possible inference in plaintiff’s favor, only three individuals
could possibly meet the class definition in this case. Of the 18 Washington residents who
received letters under the_ 15 can be conclusively established
to have been selling a counterfeit Coach Companies product because the product listed was

clearly not manufactured by Coach Companies.
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- Drawing every inference in plaintiff’s favor, this leaves only two individuals who
could possibly join Ms. Kim as members of a putative class.

21.  Regarding the two individuals who could possibly join Ms. Kim as members of
a putative class, Coach Companies provide below the basis for flagging their listings (names

are abbreviated, and names and e-mail addresses are redacted in supporting exhibits):

22, Thus, including Ms. Kim, there can be, at most, three individuals who meet the

class definition in this case.

— Each of the remaining 15 recipients of letters under the Online Brand

Protection Program was selling a product that was clearly counterfeit.
23, While not directly pertinent to Coach Companies’ Motion to Strike Class

Allegations, in Ms. Kim’s case, there was a basis for identifying her listing as potentially
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attempting to sell counterfeit Coach Companies product. _
I 1o ur ovesigton of M

Kim’s eBay listing, we relied on her description of the bag as “NEW.” A true and correct copy
of Ms. Kim’s listing is attached as Exhibit N.

24.  In reviewing eBay listings, it is critical that we are permitted to rely on the
listing party’s description of the goods. eBay mandates that sellers not make
misrepresentations in product descriptions, and Gibney necessarily relies on non-counterfeiters
to describe listed products accurately. The sheer quantity of counterfeit goods online is
staggering. If we cannot rely on the truth of the statements by non-counterfeiters in listings to
make our determination of authenticity, then we and all intellectual property holders are
powerless to combat online counterfeiting.

25. If a product is described as “New,” we have to be able to rely on the truth of that
statement in determining whether it could possibly have been manufactured or licensed by the
intellectual property holder. For purposes of handbags, “New” means “of recent origin,
production or purchase” or “recently manufactured.” The term “New” is not used on ¢Bay to
describe a product that is several years old. Description of a product as “New” denotes that the
product features the latest in fashion and technology. If a handbag is described as “New,” the

buyer believes that she is obtaining a recently-manufactured and cutting-edge product.
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28.  On October 5, 2010, a Gibney paralegal used a software program to contact the

VeRO program to request that eBay remove Ms. Kim’s listing from eBay, which was in
violation of ¢Bay’s policy against the sale of infringing merchandise.

29, On October 8, 2010, a letter was sent to Ms. Kim regarding her “NEW” Coach
Companies handbag listed on eBay. A true and correct copy of that letter is attached to this
declaration as Exhibit O.

30. Late in the evening on Thursday, October 14, 2010, Ms. Kim sent an email
response to my letter, stating that her item is authentic.

31. On October 15, 2010, after Ms. Kim’s email was read, Gibney staff reviewed
Ms. Kim’s listing again. After review, and in reliance upon Ms. Kim’s October 14 assertions,
Gibney staff sent an email to eBay on the afternoon of Friday, October 15, 2010, requesting
that Ms. Kim’s listing be reinstated. A true and correct copy of that email is attached to this
declaration as Exhibit P

32.  On the morning of Monday, October 18, 2010, eBay responded to the email
from Gibney staff, indicating that Ms. Kim’s listing had been reinstated, that Ms. Kim and all
bidders had been notified, and that any consequences Ms. Kim had suffered as a result of the
removal of her listing had been eliminated. A true and correct copy of that email is attached to

this declaration as Exhibit Q.
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[ declare under penalty of perjury under the laws of the United States of America that
the foregoing is true and correct.

Executed at New York, New York, this 14th day of April, 2011.

s/ John Macaluso
John Macaluso
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CERTIFICATE OF SERVICE
I hereby certify that on April 14, 2011, I electronically filed the foregoing, under seal,
with the Clerk of the Court using the CM/ECF System.
Copies of the foregoing document were served on counsel of record via email, by

agreement, at the following email addresses:

» Jay S Carlson
JayCarlson.legal@gmail.com

¢ Christopher Robert Carney
christopher.carney@cgi-law.com

¢ Jason Moore
jason@vaneyk-moore.com

Dated this 14th day of April, 2011.

s/ Stellman Keehnel
Stellman Keehnel, WSBA No. 9309

WEST\223350418.3
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Category: Clothing, Shoes & Ac Women's
Item Titla: NWT COACH PURSEI Pieced Strap Tote

Quantity: 1
Last Prlca: 8.50 (USD)
Listing Site: United States

Last Price(USD): 8.50 (USD)
Start Yime: 2010-09-30 18:44:14
Ead Time: 2010-10-07 18:44:14
¥rading Status: Closed
Seller:

& Purses

ES

Number of Blds:
Starting Price: 1.99 (USD)

Listing USD (US Dollar)
Currency:

BuyNow Prlce:
Lacatlon: Seatile, Washington
Country: US
Item Activity: Dellsted On User Request
Seller Status: Previously Warned
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hardware that attaches the strap ta the bag. It Is super cute with the colorful leather strap! It Is a slightly offwhite pebbled leather
on Lhe bottom third of the purse, then a cream colored canvas on the top 2/3rd of the purse. The colors are not exactly the same,

but close. The Interlor is a bright pink with a z!p pocket, opposite side of that Is twe addillonal packets that could hold a cell phone.
1t s a large tote with the rectangle bottom measuring 6.5° x 12.5%, The helght of the tote Is 14.5%. The strap length, Including the

hardware Is 20". Tt would b a great addltion to anyone's collection! Thanks for looking, and happy bidding!

Descriptian: NEW WITH TAGS! COACH PIECED STRAP TOTEI Never been used, original tag still attached as weil as the packaging covering the
from eBay

Itam Specifics:

Maln Colar: White
Brand: Coach
Materlal: Leather&Canvas
Stylet Tote
Sizer Large
Listing Action
modify editar time
Item Vialatlon 1P Infringement - 2010-10-05 15:59:29
Updata | UpdsteandRetvm | RequestPIA ]

Listing Action History

time user/seller description

2010-10-05 15:59:29 Requast to Shut Dawn Trading Site
2010-10-05 15:59:25 Request to Sht Dowin Trading Site
2010-10-05 15:58:36 Item Violation updated: IP Infringement
2010-10-05 13:13:45 Item moved to Activity Queue

:/lwww.genunetauctions.com/genunet/ListingInfo.do?method=display &itemId=104176...  2/9/2011
|
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NEW WITH TAGS! COACH PIECED STRAP TOTE! Never been used, original tag still attached as
well as the packaging covering the hardware that attaches the strap to the bag. It is super cute with the
colorful leather strap! It is a slightly offwhite pebbled leather on the bottom third of the purse, thena
cream colored canvas on the top 2/3rd of the purse. The colors are not exactly the same, but close. The
interior is a bright pink with a zip pocket, opposite side of that is two additional pockets that could hold
a cell phone, It is a large tote with the rectangle bottom measuring 6.5" x 12.5". The height of the tote is
14.5". The strap length, including the hardware is 20". It would be a great addition to anyone's
collection! Thanks for looking, and happy bidding!
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