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01
02
03
04
05
06 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
07 AT SEATTLE

08| GYLES R. LONG, CASE NO. C11-0230-TSzZ

09 Plaintiff,

11 | KING COUNTY, et al.,

)
)
|
10 V. ) ORDER
)
)
)
12 Defendants. )
)

13

This matter comes before the Coon Defendants’ Motion for Summary
14

15 Judgment and Dismissal, docket no, 48d Defendants’ Motion for Relief from

16 Remaining Deadlines in Minute Ordexsd Continuance of Trial Date Pending
17 Decision on Summary Judgment Motion, kieicno. 24. For the reasons discussed
18| below, the Court GRANTS Defendants’ Motion for Summary Judgment and Dismissal
19| and DISMISSES Plaintiff's Complaint.Defendants’ Motion for Relief from

20| Remaining Deadlines STRICKEN as MOOT.

21}, Background

22 Pro se Plaintiff Gyles Long allegesatron May 31, 2007, he was “viciously

attacked and battered by King County Mdits driver for no apparent reason as h

D
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entered the bus as a paying customer.” Gaimpat § 1 (docket no. 1-1). On July

2007, Mr. Long filed a claim fodamages in King CountyEx. 1 to Decl. of Christing

Oh in Supp. of Defendants’ Mdor Summ. J. (“Oh Decl)’(docket no. 16). Christine

Oh, who was at the time a senior tort claimgestigator in the Kig County Office of

Risk Management, investigated Mr. Long’aial. Oh Decl. §§ 2-3. Failing to find

any written reports by bus drivers or polid@aers corroborating Mr. Long’s story, and

in the absence of any written documentasabmitted by Mr. Long to support his
claim, Ms. Oh recommended thHdt. Long’s claim be denied.__ldt {1 5-6. Karen
Graham, transit claims manager of King County’s Office of Risk Management,
reviewed and approved the claim denidbecl. of Karen Graham in Supp. of
Defendants’ Mot. for Summ. J. (“Gram Decl.”) 11 2-3 (docket no. 15).

On May 29, 2009, Mr. Long filed a compi&in King County Superior Court.

Long v. King County King County Superior Court, No. 09-2-20962-6 KNT. Mr.

6,

D

Long’s case was dismissed on summary judgment and is currently on appe&tat&ee

Court of Appeals, Div. I, No. 66741-6-I.

On February 9, 2011, Mr.dng brought suit in this Got under the Civil Right
Act, 42 U.S.C. 8§ 1983nd several state law causesction, alleging generally that
Defendants Ms. Graham, Ms. CGdnd King County violated his constitutional rights
and that Ms. Oh and Ms. Graham treated Hifferently because of his race in the
process of handling his claim investigati Defendants now move the Court to

dismiss Mr. Long’s Complaint on summgndgment. Mr. Long moved for an
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extension of time to file a responseldefendants’ motion until December 19, 2011
which the Court granted, but he did not Aleesponse within the time period grante
the Court. _Sedocket nos. 17, 18. He did, hovee, file a response on January 13
2012, which he has subseqgtlgmmended twice. Plairfitis Mem. in Opp’n to Def.’s
Mot. for Summ. J. (docket no. 22, ameddby docket nos. 23 and 25).

Il. Standard of Review

The Court shall grant summary judgmemaf genuine dispute of material fa¢

exists and the moving @& is entitled to judgment as a mattd law. Fed. R. Civ. P

56(a). The moving party bears the initirden of demonstraii the absence of a

genuine issue of material fact. Celotex Corp. v. Ca#é&t U.S. 317, 323 (1986).
fact is material if it might affect the taome of the suit under the governing law.

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). In support of its motion

summary judgment, the moving party needmegate the opponent’s claim, Celgtex

477 U.S. at 323; rather, tihneoving party will be entitled tpudgment if the evidence

not sufficient for a jury taeturn a verdict in favoof the opponent, Anderspa77 U.S

at 249. To survive a matn for summary judgment, tlaglverse party must present
affirmative evidence, whictis to be believed” and &m which all “justifiable

inferences” are to be favorably drawn. atl255, 257. When the record taken as
whole, could not lead a rational trier ottdo find for the non-moving party, summa

judgment is warranted. Seeq, Beard v. Banks548 U.S. 521, 529 (2006).
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1. Discussion
Defendants argue that (1) Mr. Long’4 883 claims should be dismissed for
failure to submit any proof of racial motiva; (2) Mr. Long’s8 1983 claim against

King County should be dismissed pursu@anionell v. Dep't of Social Serviced36

U.S. 658 (1978); (3) Mr. Long’s 8 1983gins against Ms. Oh and Ms. Graham sh
be dismissed based on qualified immunity;N4) Long’s state law claims fail for lag
of claim filing and on their merits; and)(Mr. Long’s claims aginst Ms. Oh and Ms.
Graham should be disnsisd for failing to properly serve them.

A Mr. Long’s 8 1983 Claim Is Dismissed for Lack of Proof of Racial
Motivation.

Defendants argue that Mr. Long ha#e@d to submit any proof of racial
motivation, and that therefore his claims und2iJ.S.C. § 1983 should be dismisse

“To make out a prima facie case under 83 %laintiff[] must show that the

defendants (1) acted under aobd state law, and (2) deped the plaintiff[] of rights

secured by the constitutidn.Borunda v. Richmond85 F.2d 1384, 1391 (1989). Mr.

Long alleges that he was treated difféigbecause of his race during the claims
handling process. In general, he alleges ltins claim was nev@roperly investigated
and the lack of proper investigan was racially motivated._See,g, Compl. at

19 32-36, 38, 45-47. Mr. Long does not pamspecific facts or instances, howeve

indicative of racial bia$. In connection with Defendants’ motion for summary

! The only specific incident Mr. Lray describes which he allegesnimstrates racial bias is
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judgment, Ms. Oh and Ms. Graham have sitifexth declarations stating that Mr. Long

J'S

claim was investigated fairly and in compice with King County’s claims manual, and

that at no time was Mr. Long treatedfeiently because of his race. Seémham Decl.

at 1 4; Oh Decl. at 11 5, 8, 10.

Once a moving party has demonstratedlasence of a genuine issue of mate
fact, the nonmoving party must then dersvate that summary judgment is not
appropriate. “The party opposing thetroa for summary judgment ‘may not rest
upon the mere allegations or denials of [ipdeading, but...must $éorth specific facts

showing that there is a genuine isdar trial.” Mattos v. Agarano590 F.3d 1082,

1085 (9th Cir. 2010(quoting_ Andersomt 248). Defendants have demonstrated
through the declarations of his claim hansligrat Mr. Long was not treated differen
because of his race. In his tardy respoNgel.ong admits that he is “unable to
address the questions of equal protectinder the law, race discrimination and
conspiracy.? Plaintiff's Mem. in Opp’n to D&’s Mot. for Summ. J. at 12.

Accordingly, the Court grants summary juadgnt on Mr. Long’s 1983 claim for lack

statement made by Ms. Oh dcwgia phone conversation with Miong where she told him “yo
people must think you’re the only case I've gotCompl. at § 33. This statement on its fa
however, is not indicative ofcial bias.

2 Mr. Long asserts that he is unable to shawial discrimination because “[s]ince King Cou
and ORM has denied Plaintiff access to all redtvacords in their custody, he is unable tg
obtain the records needed for any type of coatpar analysis....” Plaintiff’'s Mem. in Opp’
to Def.’s Mot. for Summ. J. at 12. Howey#r. Long has failed to indentify a record
allegedly in Defendants’ possessithat would demonstrate rackas in the handling of his
claim.
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evidence of racial bias.

B. In the Alternative, Mr. Long’s 8 1983 Claim against King County Is
Dismissed under_Monel] and his § 1983 Claim against the Individual Defendants
Is Dismissed Based oQualified Immunity.

1. § 1983 Claim against King County

Defendants argue that Mr. Long’s 8 1988im against KingCounty must be
dismissed because he has failed to alllEge@lone present any evidence, that some
specific official policy, practice, or custoaf the County has caused the deprivatior
Mr. Long’s constitutional right.

A municipality is liable uder § 1983 if the allegkwrongful conduct was

pursuant to official policy or customMonell v. Dep’t of Soc. Serviced36 U.S. 658

691 (1978). To prevail on a § 1983 claagainst a municipality, the plaintiff must
show that (1) there was a deprivation @oastitutional right; (2Jhat the municipality]

has a policy; (3) that the policy is delibeigtindifferent to a constitutional right; anc

(4) the policy is the reason for the constitutional violation. Mabe v. San Bernarg
County, 237 F.3d 1101, 1110-11t{eCir. 2001). “[A] muncipality cannot be held
liable solely because it employs a tortfeasor —inmther words, a municipality cann

be held liable under 8§ 1983 omespondeat superior theory.” Monel|l 436 U.S. at 69

% Mr. Long also asserts his due process rightewlated because Ms. Oh did not promp
respond to his claim, and because “there was never a legitimate investigation undertak
SeeComplaint at 11 4, 6, 8-11, 13-25. HoweRgintiff's allegaton that his claim was
processed negligently or too slowly constigtet most, a negligence claim not cognizable
under 8§ 1983. _Sdeaniels v. Williams474 U.S. 327 (1986).
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(emphasis in original). Becaub#r. Long has failed to alige or present evidence th

some official policy of KingCounty led to the deprivation bfs rights, the Court grants

summary judgment in favor @efendants on this issde.
2. § 1983 Claim against théndividual Defendants
The individual defendants argue tlia¢y are entitled to qualified immunity
because Mr. Long has failed to demonstratehisatonstitutional rights were violate

“[G]overnment officials performing dcretionary functions generally are

shielded from liability for civil damages insofar as trenduct does not violate clear

established statutory or constitutional rights of whichasonable peos would have

known.” Harlow v. Fitzgerald457 U.S. 800, 818 (1982)When government official

abuse their office, actions for damageg/ratier the only ralistic avenue for
vindication of constitutional guarantee®ermitting damages suits against governn
officials, however, can entail social costgluding the risk that fear of personal
monetary liability and harassing litigation wilhduly inhibit officials in the dischargs

of their duties. Anderson v. Creightg183 U.S. 635 (1987).The purpose of qualifie

Immunity is to accommodate these coritig concerns by shiging government
officials performing discretionary functions frocivil damages “as long as their actiq

could reasonably have been thought consistehtthe rights thewre alleged to have

* In his response, Mr. Long for the first time alleges “that King County lacks policy [sic]
requiring competent investigations from its invgation agency Office of Risk Managemen
Plaintiff's Mem. in Opp’n to Def.’s Mot. foSumm. J. at 7. However, Mr. Long does not
provide any evidence of an affirmative pglitdeliberately indiffeent” to Mr. Long’s
constitutional rights.

U
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violated.” Id. The Harlowstandard “gives ample roofor mistaken judgments,”

Malley v. Briggs 475 U.S. 335, 3431086), and “provides amplprotection to all but

the plainly incompetent or thoséhar knowingly violate the law.” _Idat 341.
Analysis of a qualified immunity clainmvolves three steps: (1) identifying th
specific right allegedly violated; (2) deteining whether the right was so clearly
established as to alert a reasonable afticéts constitutional parameters; and (3)
determining whether a reasonable public offoauld have believed that the particu

conduct at issue was lawful. _Gabbert v. Cdi8i F.3d 793, 799 (9@ir. 1997). The

plaintiff must identify the sgcific right allegedly violagd, and bears the burden of
showing that the right allegedly violated svalearly established. If the plaintiff
demonstrates that the right allegedly viethtvas clearly established, the court mus
then consider whether a reasonable offictalld have believed the conduct at issue
lawful under that clearly established lavi.lhe defendant bears the burden of show
that a reasonable official could havdi&eed that the conduct was lawful. .
800-02.

The threshold question inghlgualified immunity analys is whether the facts
“[tlaken in the light mostavorable to the party asserting the injury...show that the

[defendants’] conduct violated amstitutional right.” _Saucier v. Kat533 U.S. 194,

201 (2001). Defendants have submitted a&tlons demonstraiy that Ms. Graham
and Ms. Oh did not violate MLong'’s constitutional rights._ S&&raham Decl. at 1 4

Oh Decl. at 11 5, 8, 10. Mr. Long has med no evidence demstrating that they
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violated his constitutional rights. Accordiggin the alternative to dismissing Mr.
Long’s § 1983 claim againste¢hndividual defendants on thasis that he lacks proof
racially-motivated discrimination, the Cowlismisses his claim against the individu
defendants on the basis of qualified immunity.

C. Mr. Long’s State Tort Claims Are Dismissed For Lack of Evidence
and For Failure to Comply With RCW 4.92.100 and RCW 4.92.110.

Mr. Long asserts several state law waims related to his claims handling,
including Breach of Duty tAct Based on Speci@elationship (Third Cause of Actior
Civil Conspiracy (Fifth Cause of Action), Willful and Wontonddonduct (Sixth Caus
of Action), and Racial Discrimination (Sevenftause of Action). Defendants argu
that to the extent the Coutbes not deny these claims fack of evidewre, it should
deny them for failure to coply with RCW 4.92.100 and RCW 4.92.110, which req
presentment of claims aing from tortious conduct.

For the same reason his 8§ 1983 claims failgok of evidencehis tort claims, al

of which are premised on discriminatory claih@ndling, are also dismissed for lack

evidence. In the alternativilnese claims are dismissedhase Mr. Long failed to firs

file his claims with King ®@unty prior to commencing suit. SeeRCW 4.92.100 and

> In his response, Mr. Long argues that Felder v. Ga&%U.S. 131 (1988), stands for the
proposition that the RCW 4.92.100chRCW 4.92.110 are preempted in this case. Mr. Lo
mistaken. _Feldestands for the proposition that noticect#fim provisions in state statutes

inapplicable to civil rights actiontsrought under 42 U.S.C. § 1983. @&éspJoshua v. Newel
871 F.2d 884, 886 (9th Cir. 1989) (holding under Felldat the Washington notice of claim
statute does not apply to 8§ 1988inis brought in federal court)Here, in contrast, Defendar
argue that RCW 4.92.100 and RGM®2.110 bar only Mr. Long'’s stataw tort claims, not hi
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RCW 4.92.110 (requiring tort claims againsitstofficers to first be presented to the

risk management division); Decl. of Linta Gallagher in Supp. of Defendants’ Mat.

for Summ. J. § 6 (docket no. 14) (indicatihgt a review of th King County Risk
Management Database contained no reobidr. Long having filed a tort clainf).
VI.  Conclusion

The Court hereby GRANTS Defendahiotion for Summary Judgment and
Dismissal, docket no. 13, andEMISSES Mr. Long’s Complaint.The Court
STRIKES AS MOOT Defendants’ Motion fdrelief from Remaining Deadlines in
Minute Orders and Continuance of THizdte Pending Decision on Summary Judgn

Motion, docket no. 24.

claims under section 8 1983.

® Defendants also argue for the dismissaflofLong’s Complaint aginst Ms. Oh and Ms.
Graham on the basis that neither was personalyedes required by Fed. R. Civ. P. 4. S
Oh Decl. 1 9; Graham Decl. { 5.

In order to properly serve an individuatder Rule 4, Mr. Long could have either
delivered a copy of the summons and the compta Ms. Oh and Ms. Graham personally,
he could deliver a copy to an agent authorizg@ppointment or by law to receive service
process. _SeEed. R. Civ. P. 4(e)(2). It appears.Mong attempted to serve Ms. Oh and
Graham by serving the Clerk of the Council for King County. [3ed. of Service of Feder
Summons and Compl. (docket no. 12). Both ®Is.and Ms. Graham have asserted that
did not receive personal delivery, but they hagealleged that the Clerk of the Council for
King County was not authorized to accept servictheir behalf, nor have they shown that tl
have been prejudiced by the defect. Saepagnolo S.R.L. v. Full Speed Ahead, ,Iho.
08-1372, 2009 WL 1788381 (W.D. WasJune 22, 2009) (“Ruleid a flexible rule that shoul
be liberally construed so long agarty receives sufficient noé of the complaint.”) (citing
United Food & Commercial Workers Union v. Alpha Beta, @86 F.2d 1371, 1382 (9th Ci
1984)). Accordingly, and because substengrounds exist for dismissing Mr. Long’s
Complaint, the Court denies Defendants’ motion to dismiss his Complaint against the

individual defendants on the basis that neither were perg@sailed as required by Fed. R|

Civ. P. 4.
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DATED this 6th day of February, 2012.

WSW

Thomas S. Zilly
United States District Judge
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