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! UNITED STATES DISTRICT COURT

8 WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

9
10 SELESTINA ENELIKO, et al., CASE NO. C11-0312JLR
11 Plaintiffs, ORDER VACATING PREVIOUS

ORDER AND GRANTING
12 V. TEMPORARY RESTRAINING
ORDER

13 SUSAN DREYFUS,
14 Defendant.
15 This matter is before the court on Pi#is Selestina Eneliko; A.S., a minor, by
16 | and through her next friend Selestina Enelikul Ige; F.A.M.,a minor, by and through
17| his next friend Lul Ige; F.I.M., a minor, by atfirough his next friend Lul Ige; Christing
18 || Carter; T.S., a minor, by and through higtrfeiend Christine Carter; and Parents
19 | Organizing for Welfare and EconomicgRis (‘POWER”)’s motion for temporary
20 || restraining order (Dkt. # 2).
21 On February 22, 2011, Phiffs filed a complaint fodeclaratory and injunctive
22 || relief against Defendant SusBineyfus, in her official cpacity as Secretary of the
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Washington State Department of Social &l&hlth Services (“DSHS”). (Compl. (Dkt.
1).) The complaint alleges that thousandgvashington families will lose benefits ung
the Temporary Assistance filieedy Families (“TAF”) and State Family Assistance

(“SFA”) programs as the result of a state rchange that will go into effect on March ]

2011. The complaint furthetleges that under the ruleafmhge the Secretary of DSHS

intends to deem the federal Supplemental Bgcuncome (“SSI”) that some low income

disabled children receive under Title XVIthie Social Security Act, 42 U.S.C. § 1381
available to non-disabled household menslfor purposes of deciding the family’s
eligibility under the TANF and Skprograms. Plaintiffs assert that such a calculatio
would be in violation of viaous federal laws including the Supremacy Clause of the
United States Constitution (Compl.fet 66-73), the Due Process Clause of the
Fourteenth Amendmenit, 11 74-79), the Social Securict, 42 U.S.C. § 1383(a)d,,
19 80-87), the Americanith Disabilities Act {d., 1 88-92), and Section 504 of the

Rehabilitation Act of 1973d., 11 93-98).

ler
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On the same day, Plaintiffs also filadnotion for temporary restraining order and

preliminary injunction. Firs Plaintiffs seek to enjoithe Secretary of DSHS from
terminating or reducing their TANF/SFA beitefbased on DSHS’s rule change deen
SSl income available to a household orstasice unit receiving either TANF or SFA
relief. (Mot. (Dkt. # 2) at 3.) SeconBlaintiffs seek t@njoin Defendant from
terminating or reducing their benefits unticbuime as Defendaptrovides them with

adequate notice in accordangigh the due process regements of the Fourteenth

ing

Amendment of the United St Constitution. Finally, Plaintiffs seek to enjoin the
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Secretary of DSHS from enforcing the rul@ange because they allege it discriminate
against children with disabilities by treatingthincome differentlyfrom the income of
children withoutdisabilities.

On February 22, 2011, tleurt initially denied Plaintiffs’ motion for a tempora
restraining order on two grounds: (1) ttzre was sufficient timr the motion to be
heard prior to March 1, 2011 as a motiongdceliminary injunctionyather than as a
motion for temporary restraining order withawtice, and (2) because Plaintiffs had
failed to file the necessary certificatiorgrered by Federal Rule of Civil Procedure
65(b)(1)(B) concerning counseksforts to give notice to thSecretary of DSHS or why
such notice should nte required. (Omrel Denying Temporary B&aining Order (Dkt.
#9).) On February 23, Defendant requesied the court reinstatthe original noting
date for the motion for prelimary injunction of March 18011, and also reinstate
Plaintiff's motion for temporarrestraining order to be heard on February 28, 2011.
(DSHS Mot. (Dkt. # 12).) The court gradt®efendant’'s motion. Accordingly, the
court’s prior order (Dkt. # 9) denying Plaintiffs’ motion for temporary restraining orc
hereby VACATED, and the court hears Plaintiff's motion today as one for a tempo
restraining order.

The court heard the oral argument of calms February 28, 2011, and has als
considered all pleadings on file, including:

1) Plaintiffs’ motion for temporary restrang order (Dkt. # 2), the declaration ¢

Selestina Eneliko (Dkt. # 3), the declaratadriul Ige (Dkt. # 4), the declaration of

[92)
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Christine Carter (Dkt. # 5), the decladatiof Monica Peabody (Dkt. # 5), and the
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declaration of Scott Crain (Dkt. # 7), alowgh all exhibits or attachments to the
declarations;

2) Defendant’s response to Plaintiffisotion for temporary restraining order
(Dkt. # 14), and the declarati of Carla Reyes (Dkt. # 15long with all exhibits or
attachments to the declaration, and

3) Plaintiffs’ replymemorandum (Dkt. # 18).

The court is authorized to issue thisiorary restraining orddy Rule 65(b).
Fed. R. Civ. P. 65(b). The standard is tit=l to that for a preliminary injunction.
Lockheed Missile & Space Co., Inc. v. Hughes Aircraft Co., 887 F. Supp. 2d 1320, 1323
(N.D. Cal. 1995). The court must consider\ihether plaintiffs are likely to succeed
the merits; (2) whethdhey are likely to suffer irrepaoée harm in the absence of the
preliminary relief; (3) if the balance of hatups tips in their faug and (4) whether the
injunction is in thepublic interest.Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7,
129 S. Ct. 365, 374 (2008).

The Ninth Circuit held that its “seriowgiestions” approach is consistent with
Winter, and this court may still apply that tegtlliance for Wild Rockies v. Cottrell, No.
09-35756, _ F.3d ___, 20WIL 208360 at *7 (9th Cir. 2011) (“[T]he ‘serious
guestions’ version of the slith scale test remains vialaéter the Supreme Court’s
decision inWinter.”). However, even under the Nin@ircuit’'s “serious questions” test
a showing of irreparablharm is necessaryinter, 555 U.S. 7, 129 S. Ct. at 375

(“[P]laintiffs seeking prelimiary injunction [must] demonstethat irreparable injury ig

likely in the absence of an injunction.”) (italicsoriginal). Thus, the Ninth Circuit has
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held that a district court may grant injunctiedief if there are serious questions going
the merits of the case and a balance ofstaps that tips sharplpwards the plaintiff,
“so long as the plaintiff alsshows that there is a likelihood iofeparable injury and tha
the injunction is in th public interest.”Alliance for Wild Rockies, 2011 WL 208360 at
*7.

Pursuant to Rule 65 of the Federal Bub¢ Civil Procedure, Plaintiffs have
demonstrated the following:

1) The court finds that Plaintiffs serv&sfendant with theimotion for temporary
restraining order and preliminary injunction February 23, 2011, and have provided
adequate notice to the Secretary oH3Swith regard tahis motion. $ee Aff. Serv.
(DKt. ## 16 & 17).)

2) Plaintiffs have estabh&d serious questions goingthe merits of their claim
that Defendant’'s Emergency Rules filed atsi.aSt. Reg. 11-04-062 and other rules

to allocate the income of arfaly or assistance unit thegceives TANF or SFA are in

direct conflict with or obstruct the purposedederal law, in violation of the Supremag

Clause, specifically provisiors the Social Security Act at 42 U.S.C. § 1383(a) that
define the duty of a represetiv@ payee to spend an SSI m@ent’s cash assistance on
for the benefit of the recipient andtime recipient’s best interests.

3) Plaintiffs have also established eas questions going to the merits of their
claim that the DSHS noticésrminating or reducing Pldiffs’ TANF or SFA benefits

effective March 1, 2011 violate the dpeocess requirements of the Fourteenth

to
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Amendment to the United Sest Constitution because theyldd to adequately advise
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Plaintiffs of the rules and regulations which DSHS based itgecision. The court
recognizes that Defendant can cure this issue, butrtiotary restraining order will
apply until the deficiencies defendants’ notice are cureat, the temporary restraining

order is otherwise lifted.

4) The court finds that Plaintiffs persons represented by Plaintiff POWER wii

suffer irreparable harm due to the termioatof the TANF or SFAenefits on March 1,
2011. The court finds that Plaintiffs will hmable to provide apppriate care medical
care for their minor children wittisabilities, and these childresiso plaintiffs to this
action, will suffer significant, even life-threatening, adversdth@apacts, including
hospitalization. The court finds that irreparable harm will be suffered by those req|
society’s help the most, meely low-income disabledhildren, and their families.

5) The court finds that the balancenafms tips sharply in favor of granting the
temporary restraining order. When faweith a conflict between the financial and
budgetary concerns of DSHS and the praable human suffering of Plaintiffs and
persons represented by Plaintiff POWER,lihk&ance of hardships tips in the favor of
preventing human suffering. Lesser harm Wwélsuffered by DSHS through the issua
of a temporary restraining ordand preservation of the status qdde balance of harm

tips sharply in favor of entering the injunatibecause the harm suffered by Plaintiffs

persons represented by Plaintiff POWER tyeautweighs any monetary loss to DSHE.

6) Enjoining the termirtaon of TANF and SFA for Plaitiffs is in the public

interest because the public has an overriditgyest in its statgovernment’s compliang

liring

nce
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e

with federal law, including the SupremaCiause, the Fourteenth Amendment, and th
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Social Security Act. Itis ab in the public interest &nsure that Plaintiffs are not
illegally denied access to benefits that they need to maintairestin land welfare of
their families and the disabled children in theare while this madt is litigated.

7) Plaintiffs and those individualspresented by Plaintiff POWER are indigen
and are asserting serious Constitutional claistrict courts have discretion to
determine the amount of security requir&arahona-Gomez v. Reno, 167 F.3d 1228,
1237 (9th Cir. 1999). The Court findsygn the circumstances and the undisputed
indigency of Plaintiffs, thaho bond is required pursuaotFederal Rule of Civil
Procedure 65(c).

Accordingly, the court hereby GRANTHaintiffs’ motion for a temporary
restraining order (Dkt. # 2). The court ORDE®RSt Defendant shall not give any effg
to the Emergency Rules at Wash. St. Rdg04-062. The court further ORDERS
Defendant not to terminate or reduce TANFSFA benefits on February 28, 2011 or
thereafter for any person affected by thedigency Rules at Wash. St. Reg. 11-04-06
or to deny any person applyifgr TANF or SFA benefits because they are determing
under the Emergency s not to eligible.

This temporary restraining order shalllliading as provided in Federal Rule of
Civil Procedure 65(d)rad shall remain in effect until &htiffs’ motion for preliminary

injunction can be heamhd decided or until further notice from the cdui hearing on

! Pursuant to Federal Rule of Civil Prdcee 65(b)(2), the cotifinds good cause for
extending this temporary restraig order beyond the fourteeiay limit ordinarily imposed by

ct

)2

Rule 65(b)(2), for the following reasons: First, Plaintiffs’ motion for temporary restraining
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Plaintiffs’ motion for preliminay injunction is set Monday, Meh 21, 2011, at 1:30 p.m.

Dated this 28th day of February, 2011.

W\ 2,905

JAMES L. ROBART
United States District Judge

was heard on notice to Defendant, and tleeeeDefendant was provided an opportunity to
submit briefing, a declaration, andgarticipate in oral argumengecond, Plaintiffs’ motion fo
preliminary injunction is presently noted figlarch 18, 2011, and oral argument will be hearg
March 21, 2011. Because the court intends l®shiortly thereafter on Plaintiffs’ motion for
preliminary injunction, the court finds good cadsea short extension beyond the typical

fourteen day time period.
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