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5
6
7
3 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT SEATTLE
10 SMS SERVICES LLCa Delaware CASE NO.11v-00336MJP
limited liability company,
11 ORDERGRANTING
Plaintiff, DEFENDANT'S SUMMARY
12 JUDGMENT MOTION
V.
13

HUB INTERNATIONAL NORTHWEST,
14 LLC, a Washington limited liability

company,
15
Defendant.
16
17
This matter comebefore the Court on Defendant’s motion for summary judgment apd

18

Plaintiff's motion for partial summary judgmer{Dkt. Nos. 34, 40.Having reviewed the
19

motiors, the oppositionfDkt. Nos. 44, 48), theeplies(Dkt. Nos. 51, 53, and all related papers,
20

the Court GRANT®efendant’s motion for summary judgment awstlines to reach Plaintiff'q
21

motion for summary judgment.
22
23
24
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Background

In August 2008, SMS’s sole member, Steven Shindler, purchased a 2007 Dassault Falcon

2000EX EASYy aircraft (the “Aircraft”)(Compl. at 1 &.) The same day, he sold the Aircraft
Vesey Air, LLC (“Vesey”), a subsidiary of GE Capital Corporation, and Vesesele the
Aircraft back to SMS for a 64-month ternhd.(at  7.)

The lease agreements placed the entire risk of loss of the Aircraft on SM8qaindd
SMS to obtain insurance coverage for the Aircraft, including “hull coverage.” (Bexds Dkt.
No. 363 at 2) As part of its agreement with Vesey, SMS was required to maintain a policy
of at least $33 million.ld. at 89; Howenstine Decl., Dkt. No 41, Ex. 2 at 31.)

SMShired NIl Holdings, Inc. to manage the Aircraft and NIl Holdings then chas® H
as the insurance broker. (Compl. at § 7.) In 2008, HUB'’s broker Sue Carroll (“Ogproltured
insurance for the Aircraft with a hull policy limit of $33 milliorRgssDecl., Dkt. No. 38-3at
3.) The following year, HUB and NIl entered into a written agreemerar{i€e Plan”). The
Service Plan was drafted by HUB and stated that HUB would “review corttnaassure
adequacy of coverage in relation to exposures and contract requirements, as needed.”
(Howenstine Decl., Dkt. No. 43 at 58 (Service Plan).) In 2009, when the first annual policy
the Aircraft expired, HUB, with the approval of NIl and Shindler, reduced the insurance
coverage to $27 millionld. at 6263.)

In February 2010, the Aircraft was totaled when the roof of the hangar it was parke

collapsed during a snowstorm. (Compl. at 1 20.) SMS paid Vesey $30 million in damages;

however, per the insurance contract, SMS recovered only $27 million in insurance prfidee

at 1 21.) SMS alleges that as a result of being negligently underinsured it logitdsg m
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consisting of the $3 million it had to pay to Vesey, and the $3 million it would have received had

HUB kept the policy limits at $33 million as requirked Plaintiff's lease agreementsd.{
Analysis
1. Standard
Summary judgment is proper if the pleadings, depositions, answers to interesgator
admissions on file, and affidavits show that there are no genuine issues @lrfeatefor trial
and that the moving party is entitled to judgment as a matter of law. Fed. R. Civc)P. 56(
Material facts are those “that might affect the outcome of the suit under thaiggvaw.”

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). The underlying faces\aewed in

the light most favorable to the party opposing the motion. Matsushita Elec. Indus. Caitlv. 2

Radio Corp,.475 U.S. 574, 587 (1986). The party moving for summary judgment has the |

to show initially the absence of a genuine issue aoimog any material facdickes v. S.H.

Kress & Co, 398 U.S. 144, 159 (1970). Once the moving party has met its initial burden, {
burden shifts to the nonmoving party to establish the existence of an issue of faihgega
element essential to thparty's case, and on which that party will bear the burden of proof :

trial. Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986).

2. Negligence

Plaintiff's sole cause of action is negligente.recover against an insurance broker
based on negligence, the insured must prove: (1) the broker had a duty of care to protect|

insured against a certain risk, (2) the broker breached that duty, and (3) that thenagthe

proximate cause, (4) of the insured's damages. Peterson v. Big Bend Ins., A§&né&¥n. App.
504, 515 (2009).
Defendant argues it did not owe a duty to Plaintiff to advieéthe adequacy of

insurance coverage. The Court agrees, and finds summary judgment apgropriat
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The existence of a duty is a question of law for the court, to be considered in light

public policy considerations. Suter v. Virgil R. Lee & Son, Jixd. Wn. App. 524, 528 (1988).

Generally, a broker has no duty to procure a policy affording the clhemplete liability
protection.Id. It is the insured’s obligation to advise the broker of the insurance that he or
wants, including the limits of the policy to be issuled However, if the broker assumes
additional duties by contract, holds herself out as possessing an extraorkilhaoy lsas a
special relationship with the buyer, the broker has a duty to advise the buyeraddbacy of

insurancePeterson150 Wn. App. at 515; Hardt v. Brink92 F. Supp. 879, 881 (W.D. Wash

1961).Whetheror not an additional duty is assumed will depend upon the particular relatig
between the parties. Hardi92 F. Supp at 881.

Plaintiff argues a duty existed based on either contract or a special rélggtidrse
Court disagrees with both arguments.

Plaintiff claims that Defendant had a duty to ensure adequate coverage based on {
ServicePlan Plaintiff's argument is unpersuasive. Therdce Plans between Defendant and
third party NIl and states that Defendant would “review contracts to as$eneacy of coverag
in relation to exposures and contract requirements, as needed.” (Howenstin®kiedlo. 43
at 58(Service Plan) This language is vague and does not constitute a promise to review
contracts all the time, without prompt. Rather, the language suggests that the infuemliest
such review when it is needed. During the two years Plaintiff procured insuhaoagh
Defendant, Plaintiff never requested that Defendant review its leadetetminghe adequacy
of Plaintiff's coverage(ld. at 28 (Carroll Dep.).)Thus, Defendant did not owe a duty to Plain

based on the Service Plan.
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Plaintiff alternatively argues that the parties’ special relationship gaaéors dutyThis
argumenis alsounpersuasive.
Absent a special relationship, an insurance broker has no obligation to recommeng

liability limits higher than those chosen by the insufgdtes v. Logan71 Wn. App. 673, 678

(1993).A special relationship exists if either (1throker holds herself out as an insurance
specialist and receives compensation for consultation separate from thermpsguaid by the
insured, or (2) the broker and insured have a longstanding relationship that includesanger|
on the question of coverage, and the insured relied on the expertise of the broker to his 0
detriment.Suter 51 Wn. App. at 528.

Here, a special relationship does not exist under either prong. First, Pthehtibt
compensate Defendafar consultation and adviceeparatérom the premiums paid blaintiff.
Plaintiff argues it paid a higher price to retain Defendant’s expertisesv@mthis fact
establishes only that Plaintiff paid Defendant a premium, not that it separaitefpip
Defendant’s consultation ardlvice about Plaintiff's insurance limits and lease requirement
(Howenstine Decl., Dkt. No. 43 at 2Z8arroll Dep.) Howenstine Decl., Dkt. No. 41-1 at 72-71
(Cardwell Dep.) Therefore, Plaintifhas notestabliskeda special relationship under the firs
test

Second, Plaintiff and Defendant do not have a longstanding relationship nor did th
discuss the adequacy of insurance coverage. At the time of the loss, Defendanthad bee

Plaintiff's broker foronly two years (Carroll Decl., Dkt. No. 35t at §; See e.g, AAS-DMP

Magmt., L.P. Liquidating Trust v. Acordia Northwest, Int15 Wn. App. 833, 840 (2003)
(finding a longstanding relationship where broker sold insurance to insured angiechaaf

insured’s poliees over a 1415 year period). Furtherore, a special relationship does not exis
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becausgeduring the two years Plaintiff was Defendant’s client, Plaintiff neeasulted withor
received advice from Defendacdncerning the adequacyPlaintiff's coverage(Howenstine

Decl.,Dkt. No. 43 at 28 (Carroll Dep;)bee e.q, Lipscomb v. Farmers Ins. Co. of Washingtd

142 Wn. App. 20, 28-29 (2007) (no special relationship exists where the insured never c
with the agent about the adequacy of coverage and the agent never gave thaurysadsite).
Plaintiff contends that its management company, third party NI, has h&dianghip with

Defendant since 2004 and this should be considered the required relatiBrehigf has cited
no Washington authority, however, that holds thsppecial relationship is established a third

party. Therefore, Plaintiffails to establish a special relationship under the second test.

n

bnsulted

Because Plaintiff did not pay Defendant for consultation and advice about coverage, did

not consult or seek advice from Defendant about coverage, and did not have a longstand
relationship with Defendanho special relaticgship exists and Defendant did not have a duty
ensure Plaintiff was adequately covered.
Conclusion
The Court GRANTS Defendant’s motion for summary judgment. The Court finds

Plaintiff's negligence claim fails because Defendant did notawetyto Plaintiff, based on
either contract or special relationship,advisePlaintiff of the adequacy of insurance coverag
The Court therefore need not reach Plaintiff’'s motion for partial summaryngrlg

The clerk is ordered to provide copies of this order to all counsel.

Nttt

Marsha J. Pechman
United States District Judge

Datedthis 5th day ofMarch, 2012.
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