Washington Environmental Council,et al v Theodore(Ted) L. Sturdevant, et al

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

WASHINGTON ENVIRONMENTAL
COUNCIL and SIERRA CLUB
WASHINGTON STATE CHAPTER,

Plaintiff,
V.
THEODORE (“TED”) L.
STURDEVANT, DIRECTOR,
WASHINGTON STATE DEPARTMENT
OF ECOLOGY, in his official capacity,
et. al.

Defendants,

WESTERN STATES PETROLEUM
ASSOCIATION

Intervenor-Defendant.

This matter comes before the Court on ii#is motion for summary judgment (Dkt.

ORDER ON THE PARTIES’ DISPOSITIVE
MOTIONS- 1

CASE NO. C11-417 MJP

ORDER ON THE PARTIES’
DISPOSITIVE MOTIONS

No. 35), Defendants’ motion to dismiss (Dki.Nb5), and Intervenor-Defendant’s motion for

summary judgment (Dkt. No. 50). Having reveivthe motions, the combined responses (D

kt.

Doc. 72
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Nos. 55 and 50), the replies (Dkt. Nos. 59,&1d 63), Defendants’ notice of supplemental
authority (Dkt. No. 69), Plaintiffs’ responsettee supplemental authorifipkt. No. 70), and all
related filings, the Court GRANTS in part andBIES in part the parties’ motions, GRANTS
part and DENIES in part Defendants’ motion to strike, and ORDERS parties meet and co
propose a briefing schedule rediag an appropriate remedy.
Background

Plaintiffs Washington Environmental Council &ierra Club (collectively referred to &
“Conservation Organizations”) are suing Dedants Ted Sturdevant, Mark Asmundson, and
Craig T. Kenworthy in their official capacities dsectors of, respectively, the Washington St
Department of Ecology (“Ecology”), NorthweStean Air Agency (“NWCAA”), and the Puget
Sound Clean Air Agency (“PSCAA”)(collectivelyfegred to as “Agencies”) under the federa
Clean Air Act. Plaintiffs allege the Aspcies are not enforcing Washington’s State
Implementation Plan (“SIP”) which requires the Agexs to define reasonably available cont
technology (“RACT") for greenhoesgases (“GHGs”) and apply the RACT standards to oil
refineries. Five oil refineries operateWashington—BP Cherry Point in Blaine,
ConocoPhillips in Ferndale, Shell Oil in Anacortes, Tesoro in Anacortes, and U.S. Oil in
Tacoma. Plaintiffs believe the oil refinerieg aesponsible for a significant portion of the totg
GHG emissions in Washington. &@RVestern States ®eleum Association (“WSPA”), of whic
all five oil refineries are memberg@ear as Intervenor-Defendants. (B4 No. 25.)

Washington’s SIP was adopted pursuarth&éoClean Air Act (‘CAA”). 42 U.S.C. 88§
7408-7410. Under the CAA, the Environmental Bctibn Agency (“EPA”) establishes natior
ambient air quality standards (“NAAQS”) for “ceitia pollutants.” 42 U.S.C. § 7409(a). The

each state must propose a SIP that sets emgsbimits, control measures, and schedules for
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attaining and/or maintaining NAAQS compliand@. U.S.C. § 7410(a). Once a SIP is approV

by the EPA, it becomes federal law and federally-enforceable. Safe Air for Everyone,v. B

488 F.3d 1088, 1091 (9th Cir. 2007). As NAAQSwehe and new NAAQS are added, stateg
revise their SIPs and propose how they witthia and/or maintain those revised NAAQS. 42
U.S.C. 8§ 7410(a)(1). To date, the EPA haaldshed NAAQS for six pollutants: particulate
matter, sulfur dioxide, ozone, nitrogen dioxiderboan monoxide, and lead. 40 C.F.R. Part 5(
The EPA has not established NAAQS for GHGs.

In Washington, Ecology adopted revisiondfashington’s SIP in 1993, which the EP

later approved in 1995. 60 Fed. Reg. 28,726 (2ud895). Atissue in this action are two

provisions amended in 1995: the “RACT provisi@mnid the “Narrative Standard.” In relevant

part, the RACT provision states:
[A]ll emissions units are required to usasonably availablcontrol technology
(RACT) which may be determined for sois@urces or source categories to be
more stringent than the applicable emasdimitations of anychapter of Title 173
WAC. Where current controls are detergdrto be less than RACT, the permitting
authority shall, as provided in [RCW 70.94.15défine RACT for each source or sour
category and issue a rule or regulatorgier requiring the stallation of RACT.

WAC 173-400-040(1). The Natrae Standard states:
No person shall cause or allow the emissioarof air contaminant from any source if
is detrimental to the health, safety veglfare of any person, or causes damage to
property or business.

WAC 173-400-040(6). RCW0.94.030(1) defines “air contamirtahas “dust, fumes, mist,

smoke, other particulate matter, vapor, gas odasohbstance, or any combination thereof.”
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Since Washington’s definition of “air contamants” includes GHGs and oil refineries are
“emission units” or sources of air contaminamkintiffs bring this action demanding the
Agencies establish RACTs for GHG emasss from oil refineries.

Analysis

l. Dispositive Motions

Plaintiffs and WSPA filed cross-motions femmmary judgment aritie Agencies filed g
motion to dismiss. There is no dispute thatjate, the Agencies have not applied the RACT
provision to GHGs. However, Bendants argue Washington’sPSk not federally-enforceable

to the extent it regulates GHGs because GHé&®at criteria pollutats with recognized

NAAQS.
A. Summary Judgment and Moti to Dismiss Standards
On a motion to dismiss, the Court must accept the material allegations in the comy
true and construe them in thght most favorable to Plaiifif. NL Indus., Inc. v. Kaplan792

F.2d 896, 898 (9th Cir.1986). A motion to disnfited pursuant to Rule 12(b)(6) tests the

sufficiency of the complaint. Conley v. Gibs@55 U.S. 41, 45-46 (1957). “To survive a mof

to dismiss, a complaint must contain sufficieatttial matter, accepted as true, to ‘state a clg

to relief that is plausible on its face.”” Ashcroft v. Igbah6 U.S. 662 (2009) (quotiriBell Atl.

Corp. v. Twombly 550 U.S. 554, 570 (2007)). The plaintifust provide “more than labels an

conclusions, and a formulaic recitation of the elements of a cause of action will not do.”
Twombly, 550 U.S. at 555.
Summary judgment is not warranted if a matieissue of fact exis for trial. Warren v.

City of Carlsbad58 F.3d 439, 441 (9th Cir.1995), cert. denet U.S. 1171, 116 S.Ct. 1261

134 L.Ed.2d 209 (1996). The underlying facts are viewvebe light most favorable to the par
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opposing the motion. Matsushita Elec. Indus. Co. v. Zenith Radio,dd%HU.S. 574, 587, 106

S.Ct. 1348, 89 L.Ed.2d 538 (1986). “Summary judgmefitnet lie if ... the evidence is such

that a reasonable jugould return a verdict for the nonmoving party.” Anderson v. Liberty

Lobby, Inc, 477 U.S. 242, 248 (1986). The party moviogsummary judgment has the burde

to show the absence of a genuine issue camgeany material fact. Adickes v. S.H. Kress &

Co, 398 U.S. 144, 90 S.Ct. 1598, 26 L.Ed.2d 142 (1970). Once the moving party has me
initial burden, the burdeshifts to the nonmoving piy to establish the exisnce of an issue of

fact regarding an element essehio that party's case, and which that party will bear the

burden of proof at trial. Celotex Corp. v. Catrdf7 U.S. 317, 323-24 (1986). To discharge
burden, the nonmoving party cannot rely orplesadings, but instead must have evidence
showing that there is a genuine issue for trialatd24.

B. Application

Defendants argue summary judgment israuated because (1) Washington’s SIP

provisions do not require Agencies estdbRACT for GHG emissions and (2) even if
Washington’s SIP was interpreted to imposehbligation on the Agencies, the CAA precludg
Washington SIP from regulating beyond NAAQShe Court agrees in part and disagrees in
part.

1. Washington SIP

The Court finds the Agencies are obligate@stablish RACT for GHG emissions un
the RACT provision.

a. RACT Provision

In interpreting a SIP, the Court relies on thaipimeaning of the plaand stops there if

the language is clear. Safe Air for Everyone v. U.S. E,B38 F.3d at 1095 (9th Cir. 2007).
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The RACT provision’s plain laguage requires the Agenciesiefine RACT requirements
where emission units are less than RACT. Bi@&C 173-400-040(1). Iprovides: “Where
current controls are determined to besléhan RACT, the permitting authority shak provided
in [RCW 70.94.154], define RACT for each sceior source category and issue a rule or
regulatory order requiring the installation of RACT.” (dmphasis added). As provided in
RCW 70.94.154, the Agencies must establish afisburces requiring RACT review, develoj
schedule for review, and update the list attlease every five years. RCW 70.94.154(4). In
establishing or revising RACT gairements, the Agencies “must address, where practicable

air contaminantsleemed to be of concern for tisaiurce or source category.” RCW

70.94.154(5)(emphasis added). In Washington,camtaminant” includes “particulate matter
vapor, gas, odorous substance or any ¢oation thereof.” RCW 70.94.030(1). GHGs fall
under this definition and Washington Gover@ristine Gregoire’s 2009 executive order
confirms that, in Washington, “greenhouse gasesarcontaminants.” Exec. Order 09-05 (M
21, 2005). In sum, based on its plain langudgeRACT provision is not discretionary and
requires Agencies to estalln RACT standards for GHGs.

Defendants, nevertheless, present foguarents for interpreting the RACT provision
contrary to its plain language. FirBtefendants argue RCW 70.94.154, the statute setting O
the procedure for establishiRACT, was not formally adopted into Washington’s SIP.
However, the Court finds this argumentigpersuasive because the RACT provision
incorporates the statute by referenceexjtlicitly refers Agencies to RCW 70.94.154 for

guidance on establishing RACWhile Defendants argue courtsBoose v. Tri-County Metro.

Transp. Dist.587 F.3d 997 (9th Cir. 2009) and EI| Conttéra El Bienestar de Earlimat v.

Warmerdam539 F.3d 1062 (9th Cir. 2008) declinedrioorporate a digged provision by
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reference, both cases are distinguishable. In Bdlsalisputed provision stated generally th
entities “may be subject to ADA regulatioosthe Department of Justice.” Boo&87 F.3d at
1003-4. Likewise, in ElI Comitélaintiffs sought to enforce a memo that was referenced in
preamble of the final rule. EI Comjt839 F.3d at 1068. Here, in contrast, the RACT provis
cites to a specific statute, not the general reguiatof a federal ageneynd is included in the
operative section of Washington’s final SIP. Because the RACT provision necessarily rel
RCW 70.94.154 to ensure Agenciefine RACT for all air comminants, the provision is
incorporated by reference.

Second, Defendants argue the Agencies havebligation to determine RACT for GH(
emissions under the provision unless emission angsletermined to be less than RACT. Th
Court finds the argument illogical. In order emission units to know whether they are
employing adequate RACTS, the Agencies must establish a RACT standard. While Defe

argue the decision to establRACTS is discretionary and anglize to Sierra Club v. Jackson

the case is distinguishable. 648 F&@ (D.C. Cir. 2011). In Sierra Cluthe disputed
provision stated the EPA “shall takach measures . . . as necessagyrevent the construction
or modification of a major emitting facility.” Icat 856 (emphasis added). The D.C. Circuit |
the EPA’s actions were unenforceable because the statute did not define what was “necsg
The RACT provision, in contrastpntains no such qualifying langye It sets forth detailed
procedures for establishing RACT and, therefongoses an obligation on Agencies to devel
RACTSs.

Third, Defendants argue the RACT provisioregjuirements are discretionary becaus
the first sentence uses the word “may.” Tuwart finds Defendants’ gument is a tortured

reading of the RACT provision. The first sergemprovides, “[A]ll emssions units are require(
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to use reasonably availablentrol technology (RACT) which maye determined for some
sources or source categories ta@e stringent than the apgdble emission limitations for an
chapter of Title 173 WAC.” WAC 173-400-040)((emphasis added). The term “may”

references the fact that a source might beireduo conform to a stricter emission control

standard than Title 173. It does not, as Defatglargue, suggest the Agencies’ obligations for

establishing RACT requiremés are discretionary.

Fourth, Defendants rely on EPA ex{. McKeown v. Port Authorityo argue the

Agencies similarly made no commitment under the SIP to regulate GHG emissions. The
is not persuaded. In Port Authoritsitizens claimed that the statathorities’ operation of toll
booths slowed traffic and increased tatapipe emissions. 162 F. Supp.2d 173 (S.D.N.Y.
2001). The district court dismissed the actr@asoning that cars wetiee actual source of
emissions, not toll booths, and the state agevay/not obligated under the SIP or CAA to
regulate toll booths. lcat 187-88. In contrast, the RAQ@Fovision explicitly requires the
regulation of emission sourcescinding oil refineries. Whil®efendants are correct in noting
the RACT provision obligates aikfineries to implement RACT, the oil refineries’ obligation
do not absolve the Agencies’ commitment.d&nthe RACT provision, the Agencies is
obligated to define RACT for all air contaminiamnd determine whetheil refineries are in
compliance.

Since the plain language of the RACT promsirequires it and Plaiiffs’ suit is not a
discretionary enforcement actidhe Court finds the Agencieseanbligated to apply the RACT
provision to GHGs.

\\
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b. Narrative Standard

Plaintiffs also allege Defelants are violating the Natige Standard by failing to
establish RACT requirements. The Court, hosredisagrees. Because the Agencies have
broad discretion under tidarrative Standard, the provisionusenforceable as a citizen suit.

Courts only enforce specific SIP strategibey do not enforce overall objectives or

aspirational goals. Bayview Hunters Pdd@dmmunity Advocates v. Metropolitan Transp.

Com’n, 366 F.3d 692, 701 (9th Cir. 2004)(citation ondjteln certain circumstances, decisio

entrusted to an agency’s distion are unreviewable. Sekeckler v. Chaney70 U.S. 821,

830-32 (1985). An agency’s action is excluded fjadicial review “whee statutes are drawn
in such broad terms that in a givease there is no law to apply’ the statute “is drawn so thal
court would have no meaningful standard agaantsch to judge the agency’s exercise of
discretion.” _Id. A citizen suit may not be maintained $gl® force regulators to conform to tf

plaintiff's own notion of proper environmentablicy. Citizens for a Better Env’t v. Deukmejig

731 F.Supp. 1448, 1454 (N.D. Cal. 1990).

NS

[a

e

n

Here, the Narrative Standard is not enforceabla citizen suit. First, the plain language

does not impose an obligation on the Agentieggulate GHG emissions. The Narrative
Standard provides, “No person #ltause or allow the emission afly air contaminant from ar
source if it is detrimental to the health, sgfetr welfare of any person, or causes damage to
property or business.” WAC 1780-040(6). Plaintiffs argueéhbAgencies must regulate GH
emissions because the Agencies fall withmdlefinition of “person” and, under the Narrative
Standard, no person shall “allowlie emission of air contanants. But, the Court finds
Plaintiff's argument goes too far. The Narrat8tandard applies to Agencies to the extent

Agencies are barred from emitting air contamtedike every other “person.” The Agencies,
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however, do not violate the Narrative Standardddpw[ing]” the emission of air contaminant
If the Court were to agree witPlaintiffs, every person wouldolate the Narrative Standard
when oll refineries emit air contaminantSince the Narrative Standiadoes not require
Agencies, let alone all “persons,” regulatec@ntaminants, the Court finds the provision doe
not obligate the Agencies to déee RACT standards for GHGs.

Second, the Narrative Standard is too broagktenforceable as a citizen action. Unli
the RACT provision, which sets forth specific pedures for establishing RACTSs, the Narrati

Standard is not a detailed SlPasegy. It is stated generaliyd is aspirational in language.

While Plaintiffs rely on Communities fa Better Environment v. Cenco Refining @Gmargue
the Narrative Standard neadt require numeric standardse argument is misplaced. 180
F.Supp. 2d 1062, 1077 (C.D. Cal. 2001). While the SIP provisions in @exreanot numeric,
they involved concrete and objective permitting requirementdnldontrast, the Narrative
Standard does not establish any requirements at all. As Plaintiffs concede, the Narrative
does not prescribe any particular technology-based standards Reltly Br., Dkt. No. 59 at
28.) Merely stating the emissioskould “not be detrimental todhealth, safety or welfare of

any person” is not enough. SeeEvoy v. IEI Barge Servs., InG22 F.3d 671, 678 (7th Cir.

2010)(finding the lllinois provision amounted to little more than a commandment, “thou sh
pollute™). Since it does not set forth anyesflic standard, the Couiinds the provision
unenforceable.

Finally, the parties dispute wther collateral esppel applies to thBollution Control
Hearings Board’s (“PCHB”) ecision regarding the Narrati&tandard in April 2010. Segierra

Club et al. v. Southwest Pollution Control AgenB{CHB No. 09-108, Ordésranting Summary

Judgment (Apr. 19, 2010)(Leppo Decl., Dkt. No. 53Thg Court need naoeach the issue of

ORDER ON THE PARTIES’ DISPOSITIVE
MOTIONS- 10

)

[92)

KE

ve

Standard

all not




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

collateral estoppel because the Gdunds Plaintiff's claim undethe Narrative Standard fails @
the merits.

Since the Narrative Standard provides Agenbiesd discretion as to its enforcement
the Narrative Standard is nattionable as a citizen suit.

2. CAA

Alternatively, Defendants argue, even i& tWashington SIP regulates GHG emission
the CAA does not authorizegelation of GHGs through SIPs. Defendants contend the purj
of the state SIP process under the CAA iagsure maintenance of NAAQS for criteria
pollutants only. The Court find3efendants’ argumeifiils. It is undisputed that the SIP

process was enacted to ensure the prompt agginof specified aiquality standards. 42

U.S.C. § 7410. The only question is whetherG@RA&\ allows for state SIPs to impose broadef

emissions standards than othisewequired by NAAQS—and the Cofirids the answer is yes.

a. Statutory Interpretation

On questions of statutory interpretation, courts follow the approach set forth in Chd

U.S. A., Inc. v. Natural Res. Def. Council, Ind67 U.S. 837, 842 (1984). Chevnayuires

courts to examine in the firgtstance “whether Congress has directly spoken to the precise
guestion at issue.”_Chevrof67 U.S. at 842. “If Congress has deoethe inquiry is at an eng
[we] ‘must give effect to the unambiguougypressed intend ofddgress.” Food & Drug

Admin. V. Brown & Williamson Tobacco Corps29 U.S. 120, 132 (2000)(quoting Cheyron

467 U.S. at 843). If, after conduct such anysial a court concludes that Congress has not
addressed the issue, the court “tmespect the agency’s constroctiof the statute so long as

is permissible.”_Brown & Williamsor629 U.S. at 132.
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b. Plain Lanquage

The CAA's plain language algs states to impose biar emission standards than

otherwise required by NAAQS. Under the CAAe EPA “shall approve [a state’s SIP] as a

whole if it meets all the applicable requirement2 U.S.C. § 7410(k)(3). In other words, the

EPA must approve a state SIP irrespective of whebeestate SIP is more stringent than fedg

law as long as the SIP meets minim federal requirements. Seaion Elec. Co. v. EPA427

U.S. 246, 266 (1976).

Defendants nevertheless present three aegtsifor finding the CAA does not provide
for regulations that exceed the scope of att@mMNAAQS. First, Defendants argue SIPs mus
tailored simply and precisetp meet NAAQS. The Court finds Defendants’ argument fails.

Union Elec. Cqg.the Supreme Court held a SIP neetl “meet the ‘minimum conditions’ of

[the CAA].” Id. at 266. Beyond that, if a state makesléugslative determination that it desir
a particular air qualityhat exceeds NAAQS, the Supremeau@dield, “such a determination is
fully consistent with the structarand purpose of [the CAA].” It 266.

Second, Defendants argue state regulatioaisgo beyond NAAQ&re not federally-
enforceable and merely a part of state |ake Court disagrees. Section 7416 of the CAA
provides:

[N]othing in this chapter shall preclude @eny the right of any State or political

subdivision thereof to adopt or enforcé §hy standard or limitation respecting

emissions of air pollutants or (2) any reqment respecting control or abatement of ajir

pollution; except that if an emission standardimitation is in effect under an applicab

implementation plan or under section 741kextion 7412 of this title, such State or

bral

[ be

D
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political subdivision may not adopt or enderany emission standard or limitation whi¢

is less stringent than the standardirartation under such plan or section.”
42 U.S.C. 8 7416. While Defendants argue tlmigion merely confirms the CAA does not

preempt state air pollution lawthie Supreme Court rejected such a curtailed reading of § 74

Union Elec. Cq.427 U.S. at 264. In Union Elec. Cthe amici relied on 8§ 7416 to argue states

adopting emission standards sticthan NAAQS must adopt theaatlards independently of th
EPA-approved SIP. ldBecause amici’'s argument would require states wanting stricter
standards to enact two setseofission standards, one federafproved plan and one stricter
state plan, the Supren@ourt disagreed. IdSince there is “no basi . . for visiting such
wasteful burdens upon the Statesl [the EPA],” the Court firglthat Washington may include|
standards stricter than NAAQS within its SIP. Id.

Third, Defendants argue Union Elec. @aoly allows a state SIP to impose more

stringent regulations of criterf@ollutants—not expand regulatiottsnon-criteria pollutants.

The Court, however, disagrees. Nothing in Union Elecli@ited its reasoning to criteria

pollutants; the Supreme Court’s reasoning igspequally to SIP pwisions regulating non-

criteria pollutants._See, e.@oncerned Citizens of Bridesburg v. E®86 F.2d 777, 782 (3d

Cir. 1987). In Bridesburghe EPA rescinded its approwalPennsylvania’s SIP provision
regulating offensive odors because the EPArdeteed offensive odors were not criteria
pollutants. 836 F.2d at 782. In finding EPA’s an8 violated CAA'’s staitory procedures for

SIP revisions, the Third Circuieasoned the EPA’s authority tgeet a state SIP is limited and

the state is entitled to “include . . . SIP psgiwons that go beyond the minimal requirements of

the NAAQS.” Id.at 787. While Defendants attet to distinguish Bridesburgy observing

Pennsylvania determined odor regulations assiatBlAAQS attainment and the Agencies heg

116.
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have not made a similar link between GHGs=ions and NAAQS, the Court finds the

distinction inapposite. Regdeds of the states’ beliefs redang the relationship between nont

criteria pollutants and criterg@ollutants, there is no disputeat odors, like GHGs, are not
criteria pollutants. This aan, therefore, presents an amglas situation--the EPA-approved,
SIP provision requires regulation of a non-criteria pollutdfdllowing the reasoning in
Bridesburg the Court upholds Washington’s SIRyision as it is currently-approved by the
EPA.

Since the CAA allows state SIPs to imposgulations that reach beyond attaining an
maintaining NAAQS for criteria pollutants, the Court finds Waghon’s SIP provisions
regulating GHGs are federally-enforcable.

3. EPA Interpretation

Even if the Court finds the plain languageambiguous and reaches step two of the
Chevronanalysis, Defendants’ argument that SIPs cannot extend to GHG emissions fails,
Court finds the EPA's interpretation of the CAA is, at best, mixed.

Several of its actions suggest the EPA interprets the CAA as allowing state SIPs tq
regulate non-criteria pollutants. First, theAefecently approved a state SIP that included
regulations of GHG emissions. In 2010, EfRA approved revisiont® Delaware’s SIP
expressly regulating carbon dioxideypé of GHG. 75 Fed. Reg. 48,566, 48,567 (Aug. 11,

2010); see als@ DE Admin Code 1144(1.1)(“The purposetlk regulation is to ensure that

emissions of . . . carbon dioxifl®m stationary generators the State of Delaware do not
adversely impact public health, safety, and welfar While Defendants argue Delaware was
a “nonattainment” zone and explicitly statedjulation of carbon dioxideould help Delaware

attain NAAQS for ozone, there is no showing tiet EPA based its approval on these factor

The
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At the least, Delaware’s SKuggests the EPA interprets the CAA as allowing state SIPs to
include regulations of GHGs in certain circumstances.

Second, the EPA requires state SIPs to e#guUbHG emissions under the Prevention

Significant Deterioration (“PSD”) programi2 U.S.C. 88 7470-7479. PSD programs require

major emitting facilities in “attainment” regions to obtain PSD permits and demonstrate th
facility implements best avable control technogy (“BACT”) for air pollutants, including
GHG emissions. _IdAlthough separate regulations promulgate the PSD program, the prog

part of each state’s SIP. ladt, the EPA required several statesubmit corrective SIPs wher

it determined the states did not apply P&Quirements to GHG emissions. See, @9 Fed.
Reg. 53,892-53900 (Sept. 2, 2010), 75 Fed. Reg. 77,698, 77,702 (Dec. 13, 2010). The E
requirement that state SIPs include provisitor regulating GHG emissions suggests the ER

does not interpret the CAA as limited to criteria pollutants.

Third, the EPA has repeatedly approvedRACCT provision in Washington’s SIP, whi¢

regulates GHGs. The EPA originally apped the RACT provision in 1995. 60 Fed. Reg.
28,726 (June 2, 1995). Without aitey the RACT provision, the EPA approved amendment
Washington’s SIP again in 1998 and 2004. See,&3d-ed. Reg. 5,269 (Feb. 2. 1998); 69 F
Reg. 53,007 (Aug. 31, 2004). While Defendants atgadePA approved of the provisions on
to the extent they apply to @tia pollutants, the argument is unavailing. The EPA must ap
a proposed SIP “as a whole if it meets all & #pplicable requirements.” 42 U.S.C. § 7410.

the EPA sought to limit the RACT provision tateria pollutants, it musto so through formal

rulemaking.1 See, e,gConcerned Citizens of Bridgesburg v. ER86 F.2d 777, 787 (3rd Cir.

! The Court recognizes the EPAoppsed a clarification of it8/ashington SIP approval in
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March 2011._Se&6 Fed. Reg. 16,365 (Mar. 23, 2011).tHa proposal, the EPA proposes to
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1987)(“If the EPA is dissatisfied with a SIP or a portion of it, then it must either initiate the
process for revising the SIP oitiate the process for promulgady a new SIP that addresses t
deficiencies in the earlier one.”)

Defendants, nevertheless, rely on a 1979 menawgue the EPA interprets the CAA a

limited to criteria pollutantsin the 1979 memo, EPA’s assate general counsel stated,

“measures to control non-criteria pollutants maylagally be made part of a SIP. Section 11

of the Clean Air Act makes clear that the Sih@se this limitation.” (lxt. No. 57, Shirey Decl.,

UJ

Ex. A.) Defendants’ reliance on the 1979 memo, énaw, is unpersuasive. The Court questions

whether the memo remains EPA’s interpretataday considering the EPA’s recent actions i
Delaware, Washington and under the PSD proghamaddition, the 1979 nmeo pre-dates both

Union Elec. Cq.which expressly recognized gatability to go beyond NAAQS, and

Massachsuetts v. ERANn Massachusetts v. EPthe Supreme Court rejected the EPA’s

argument that it lacked authority to regel@HGs under the CAA. 549 U.S. 497 (2007). Th
the Court finds the 1979 memo out-dated by 8omar Court case law and conflicts with the

EPA's own actions.

Defendants’ reliance on EPA actions in Qe and Georgia are inapposite. While the

EPA removed Oregon’s proposed regulation tdltceduced sulfur because TRS was not a
pollutant for which NAAQS existed, the EPA&dalsion was made in 1975 and only after form
rulemaking. 40 Fed. Reg. 33,215 (Aug. 7, 1975)Géorgia, the EPA removed a “general

nuisance provision” from Georgia’s SIP becauseBERA determined that the provision was *“

limit necessary state regulations to cragyollutants and their precursors. 86 Fed. Reg. at

16,366. However, as Defendants acknowledge, untiilmadioapproval of a revision is finalizeq
the current rule remains in force. Seen. Motors. Corp. v. United Statd®6 U.S. 530, 540-4
(1990). If the EPA proposal is of any relevanteuggests the EPA alsa@mnprets tle currently-

]

us,

14

not
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approved SIP as allowing for stategulations of GHG emissions.
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related to the attainment and maintecenf the NAAQS.” 71 Fed. Reg. 13,551-52 (Mar. 16
2006). A general nuisance prowasi however, is moranalogous to the Narrative Standard
which the Court agrees is too broad to be enfdreedlt is different from the carefully-crafted
specific RACT provision at issue here.n& Washington’s currently-approved SIP is
considerably more detailed, the Court findgddelants’ reliance on EPA actions in Oregon a
Georgia misplaced.

In sum, the EPA’s interpretation of the CAA is mixed and the EPA has repeatedly
approved Washington’s SIP, including the RAQrbvision. Since the CAA’s plain language
allows SIPs to exceed federal NAAQS regoents and Washington’s SIP requires the
Agencies regulate GHGs, the Court GRANTS Pitigitmotion for summary judgment as to it
claim under the RACT provision.

Il. Remedy

In the event that Plaintiffgrevail on their claims, Defendts requested the Court allow
additional briefing as to the apmpriate remedies. Having founcetRlaintiffs prevail on their
claim under the RACT provision, the CO@RANTS Defendants’ request.

A factual dispute exists as to how much tiDefendants require in order to comply wi
the RACT provision. While Plaintiffs argue ninetgys is sufficient, Defendants argue three
years is necessary to establish RACTs and aggtihe five oil refineries. As the parties
indicated in their joint statugport, (Dkt. No. 20 at { 8), ti@ourt finds further evidence is
necessary before the Court cashfian an appropriate remedy.

[I. Motion to Strike

Defendants seek to strike several of Plsmexhibits and the ahding declarations as

irrelevant. The Court agrees withspect to Plaintiffs’ exhibits only.

[72]

h

ORDER ON THE PARTIES’ DISPOSITIVE
MOTIONS- 17



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Exhibits A, C, D, E, F, G, H, |, and dftached to Joshua Osbourne-Klein’s declaratio
contain various evaluations and reports regardimgate change. Specifically, Exhibit A is th
Climate Impacts Group’s “Washington Climate Change Impacts Assessment;” Exhibit C i
EPA'’s technical support documdnt the petrochemical produoti sector; Exhibit D is the
United States Energy Information Adminigtoa’s 2006 report on “Energy-related Carbon
Dioxide Emissions in U.S. manufacturing,”; EBHIE is a British Petroleum report evaluating
Cherry Point Refinery in Blaine, WA; Exhibit F is a report by the Washington State Depar
of Community, Trade and Economic Developtegarding GHGs; Exbit G is a copy of
Northwest Clean Air Agency’s report explainiitg basis for issuing a permit to the Tesoro
Refining facility; Exhibit H are excerpts fromreport by Energetics, Inc. about “Energy
Bandwith for Petroleum Refining Processes”; i are excerpts from a Berkeley report on
“Energy Efficiency Improvement and Cost Saving Opportunities for Petroleum Refineries’
Exhibit J is a report by the BPs technical support document for proposed rulemaking for
GHGs. While Plaintiffs submit the exhibits laackground, none of thesghibits are relevant
under F.R.E. 402. This litigation is limitéd the Agencies’ obligation to regulate GHG
emissions. Whether or not GHG issions contribute to climatshange and/or whether it is
feasible to develop RACT for GHG emissions are broader policy questibas issue here.
The Court GRANTS Defendants’ moti to strike these exhibits.

The “standing” declarations are submitfedthe purpose of satisfying Article 11l and

jurisprudential standing requirements. $e@n v. Defenders of Wildlife504 U.S. 555, 560-6

(1992). To the extent they are submittedupport the Court’s jurigdtion, the Court DENIES
Defendants’ motion to strikihe standing declarations.
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Conclusion

The Court GRANTS in part and DENIES inrpthe parties’ dispositive motions. The
Court DENIES the Agencies’ motion to dismBintiffs claim under the RACT provision. Tl
CAA requires Washington’s SIP meet minimum federal requirements regarding criteria
pollutants, but did not preclude Washington’s SIPs from including non-criteria pollutants
its regulations. Since the rcantly-approved RACT provisiorequires the Agencies develop
RACT for GHGs, the Court finds Plaintiffs asisa federally-enforceable cause of action.
Because the Agencies concede they are myiag the RACT provision to GHG emissions, {
Court likewise finds Plaintiffs prevail onsumary judgment. The Court GRANTS the
Agencies’ motion to dismiss Plaintiffs’ claionder the Narrative Standard. The Narrative
Standard provides the Agencies broad discret®oto how to enforcene provision and does ng
obligate Agencies to create RAGTandards for GHG emissions.

The Court GRANTS Defendants’ motion to strikehibits A, C, D, E, F, G, H, |, and J
of Joshua Osbourne-Klein’s declaration, and DEBIDefendants’ motion to strike Plaintiffs’
standing declarations.

The Court ORDERS parties to meet and eomind propose a briefing schedule regar
an appropriate remedy. The partipsdposal is due within ten (18ays of entry of this Order.

The clerk is ordered tprovide copies of this order to all counsel.

Nttt 2

Marsha J. Pechman
United States District Judge

Dated this 1st day of December, 2011.
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