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osit Insurance Corporation, et al v. Killinger et al Dg

THE HONORABLE MARSHA J. PECHMAN

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
)
THE FEDERAL DEPOSIT INSURANCE )
CORPORATION, as RECEIVER of g
WASHINGTON MUTUAL BANK, |
. )
Plaintiff, g Case No.: 2:11-cv-00459 MJP
V. g STIPULATED PROTECTIVE ORDER
KERRY K. KILLINGER, STEPHEN J. ) NOTE ON MOTION CALENDAR:
ROTELLA, DAVID C. SCHNEIDER, LINDA g Tuesday September 6, 2011
C. KILLINGER, and ESTHER T. ROTELLA,j
)
Defendants. )
)

Pursuant to Federal Rule of Civil Procedure 88 i the interest offficiency and judicial
economy, in particular the awt@nce of litigating ancillary dcovery issues, the undersigned
Plaintiff and Defendants do herebyjpsiate and agree to this protee order and the procedures §
forth herein for designating andgbecting confidential commercial @for proprietary information.
Plaintiff and Defendantstipulate as follows:

1. This Order shall apply to and governdicovery taken under the Federal Rules ¢
Civil Procedure, including depositions, documeimfgrmation or things disclosed or produced ir
response to requests for production of documenssyens to interrogatorigsesponses to requesty
for admissions, and other information that thsclosing party designates as “CONFIDENTIAL”
furnished, directly or indirectlyy or on behalf of any party ong non-party in connection with th

above-captioned litigation.
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2. When used in this Order, the phrase “disclggarty” shall refer to the parties to the
above-captioned litigation or to non-parties vgie testimony or produce documents or other
material, and may also include a non-partytli®above-captioned litigfan) who testified at
deposition or produced documents or other materidlsrie Washington Mutual Inc. Securities,
Derivative & ERISA Litigation, No. 2:08-md-1919 MJP (W.D. Waslithe “MDL") subject to the
protective order entered in thaisea(the “MDL Disclosing Parties”).

3. When used in this Order, the word “docemti’ encompasses, but is not limited to,

—h

any type of document or testimony, including all doeuis or things described in Federal Rule g
Evidence 1001(1)—(4) and/Bule 34(a)(1)(A) or (B).

4. The disclosing party who designates amgterial “CONFIDENTIAL” (sometimes
referred to herein as a “desiging party”) bears the burden e$tablishing the “CONFIDENTIAL”

status of such material in anyustion in which the designation isiasue, and nothing in this Ordg

A4

shall be construed to alter such burden. The gagtier into and stipulate to this Order without
prejudice to the rights of any parb assert or contest the “CONREDNTIAL” status of any materia|
as set forth below.

5. A disclosing party may designate asONFIDENTIAL” any trade secret or other
confidential research, design, dey@itent, financial or commercial information, as such terms are
used in Rule 26(c)(1)(G) and aapplicable case law terpreting Rule 26(c)(1)(G). In addition, a
disclosing party may designate as “CONFIDENTIAEbject to any challenges that a party may
make under this Order, non-public personal infaromeor other information for which applicable
federal or state law requires confidential tneat, including, but ndimited to, confidential
material related to bank customers, sucd@siments containing a customer’s account number,
credit card number, personakmification number, acaint balance, information relating to a
deposit account, loan, or borrower relationship aad Epplication materials, and documents or
information that contain the customer’s name, addsessal security number, date of birth or other
similar identifying information. In addition, a disclosing party may designate as

“CONFIDENTIAL” non-public documents or inforntan related in any way to the regulation or
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supervision of Washington Mutual Bank, in whatefgem, whether preliminary or final, including,
but not limited to, reports of examination or iespon, regulatory corresponuee, reports, orders,

workpapers, memoranda, or agreements by, fromitarthe FDIC, OTS, oany other federal or

state regulatory authority. buddition, a disclosing party magsignate as “CONFIDENTIAL” non
public documents or information related in anywa the receivership of the Bank, including, but
not limited to, any information on loss or estites of such loss dhe Bank’s assets.

6. In designating material as “CONFIDENTIALZ disclosing partghall make such a
designation only as to material thaintgood faith believes is confidential.

7. Any party or non-party receiving any non-pighihaterial from a disclosing party,
regardless of whether such material is desighase*CONFIDENTIAL,” shall use that material
solely for the purpose of conducting this litigetiand not for any other purpose whatsoever.

8. In the absence of written permission from the disclosing party, or an order of the
Court, material designated ‘@SONFIDENTIAL” may be disclosé only to the following persons:

(@) The named parties and the attorneyskiviy on the above-captioned litigation on
behalf of any party, including atteeys consulting with or advisirany party to the above-captioned
litigation, in-house attorneys, degals, and staff, stenograplaind clerical employees and
contractors working under the diresttpervision of such counsel;

(b)  Any expert or consultant who is expressly retained by any attorney described in
Paragraph 8(a) to assist irethbove-captioned litigation, withsgilosure only to the extent
reasonably necessary to perform such work;

(©) Any fact witness, including named partiasd including attorneys for such fact
witness, provided, however, that the witne}siliall not retain any documents marked as
“CONFIDENTIAL,” and (ii) shall be informedprior to being shown materials marked as
“CONFIDENTIAL” that he/she is being shown suctaterials solely for use in this Action; and

(d) The Court, jury, court personnel, court repes, and other persons connected with

the Court.

DWT 18163351v1 0013149-000115
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9. The persons described in Paragra®{e—(c) shall have access to
“CONFIDENTIAL” material only after they haveden made aware of the provisions of this Ordj
(including, without limitaton, Paragraph 7). Counsel retainingepresenting the persons descri
in Paragraph 8(b) shall require that such persoasifest their assetd be bound by the provision
of this Order by signing a copy of the ann@XACKNOWLEDGMENT.” Counsel shall retain
copies of the signed “ACKNOWEDGMENT” forms until the completion of the above-captione
litigation. Any person receivinCONFIDENTIAL” material is efoined from disclosing that
material to any other person, exceptanformance with this Order.

10.  Alist shall be maintained by counsel for the parties hereto of the names of all g
(except for persons described in Paragraghy (b) & (d)) to wiom any “CONFIDENTIAL”
material is disclosed, or to whom the inforrmatcontained therein is disclosed. Upon a good f4
showing by a party that this Ordeas been violated, the Court mayiew such lists if necessary
and appropriate to addressresolve the purpted violation.

11. MDL Disclosing Parties thatlect, in lieu of re-produeg documents that the MDL
Disclosing Parties produced in the MDL, to allthe Parties to access and use the MDL docum
for purposes of this lawsuit may provide their consermto so subject to the terms of this Stipulat
Protective Order by signing a consent substiyimmthe form provided in the annexed
“CONSENT.”

12.  This Court shall retain jurisdiction ovengtOrder, including any proceedings relat
to performance under or compliance with thel®r Individuals who receive “CONFIDENTIAL”
material shall be subject to this Order and wjthisdiction of this Courconcerning this Order.

13.  The recipient of any “CONFIENTIAL” material that is provided under this Order
shall maintain such material in a secure and @ada and shall exercise the same standard of dy
proper care with respect to the storage, custoayanod/or dissemination of such material as is
exercised by the recipient with respect to its\goprietary material :CONFIDENTIAL” material
shall not be copied, reproduced, summarized, extractatdstracted, except to the extent that su

copying, reproduction, summarizatia@xtraction or abstraction is reasonably necessary for the
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conduct of this lawsuit. All such copiegproductions, summarizations, extractions, and
abstractions shall be subjeotthe terms of the Order.

14. Disclosing parties shall designateOSIFIDENTIAL” material as follows:

(@) In the case of documents, interrogatory arswresponses to requests to admit, a
the information contained therein, designation shall be made, as appropdatehe terms of this
Stipulation and Order, by @ting the following legend on eachgeaof any such document:
“CONFIDENTIAL,” or where this isnot practicable, by informing the Parties of the designation
writing at the time of produmon. In the event that disclosing party inadvemtly fails to stamp or
otherwise designate a document or other natas “CONFIDENTIAL’ at the time of its
production, that disclosing party snatamp or otherwise designate thocument or other material
“CONFIDENTIAL” at any reasonable time thereaftéFhe delay in designating a document as
“CONFIDENTIAL” shall not, in and oftself, be deemed to havéexted a waiver of any of the
protections of this Order. However, the foregpprovision shall not apply to any documents or
material that had already been made plipaAvailable prior to the designation.

(b) “CONFIDENTIAL” material may be used in depositions. Designation of the po
of the deposition transcript (inaling exhibits) that contains @NFIDENTIAL” material shall be
made by a statement to such effect on the raodite course of the deposition or, upon review g
such transcript, by the disclosing partycounsel for the disclosing party to whose
“CONFIDENTIAL” material the deponent has hadcess, which shall be so designated within
twenty-one (21) days after the&l deposition transcript is recew. In the interim, the entire
deposition transcript, including exhibits, shalldeemed “CONFIDENTIAL.” Documents that ha
been designated “CONFIDENTIAL” that are useddaposition exhibits tain their confidential
status and do not negalbe re-designated.

(©) Any “CONFIDENTIAL” material produced ira nhon-paper media (e.g., videotape,
audiotape, computer disc, etc.)yr#e designated as such by lahg the outside of such non-papsd
media as “CONFIDENTIAL” and prodireg this material in a sealeshvelope. In the event a

receiving party generates any efteaic copy, “hard copy,” transctipn, or printout from any such
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designated non-paper media, such party meat trach copy, transcription, or printout as
“CONFIDENTIAL” pursuant to tle terms of this Order.

15.  Nothing in this Order shall be taken aslicating that any information is in fact
“CONFIDENTIAL” or entitled to conidential treatment. No party shall be obligated to challeng
the propriety of a “CONFIDENTIAL” designation #te time made, and a failure to do so shall n
preclude a subsequent challetigereto, nor shall a party thiaés designated materials or
information as “CONFIDENTIAL” ontend that any delay by another party in objecting to the
designating party’s “CONFIDENTIALdesignation in any way (a)rmes support to the designatin
party’s “CONFIDENTIAL” designatioror (b) invalidates or dimishes in any way the objecting
party’s challenge of the “CONFIDENTIAL” designati for any such materials or information. In
the event that any party disagrees at any stateesé proceedings with such designation, couns
for such party shall notify counsel for the disahgsparty in writing (the “Ntice”). The objecting
party shall identify each particular document beaa designation to which it objects and shall
specify the reason(s) for the objection, provitiet the party challenging the “CONFIDENTIAL”
designation may identify multiple documents by Batember (whether in a range of consecutivs
numbers or otherwise) in its Notice whigre reason or reasons for challenging the
“CONFIDENTIAL” designation apply irthe same manner to the documents identified in the N
Within seven (7) calendar daggthe receipt of the Noticepansel for the parties (and any non-
party involved) shall promptly scbale a date and time to meet awhfer to attempt resolve such
dispute in good faith on an informal basis consistath the requirement to confer in good faith
under Rule 26(c)(1) and Rule 37(a)(1). If thepdie cannot be resolved, the party that designat
the materials in question as “CONFIDENTIAL” maygteest appropriate relief from the Court, an
the objecting party may also request any relief from the Court that it deems appropriate (whig
have first been raised no later thduring the parties’ meet and cenfkession(s)) in its opposition
the designating party’s motion other proposed method of seeknegjef from the Court. The
materials in question shall retain their “CONBERNTIAL” status until theCourt rules on any such

motion so long as the party that designatedntiaterials in question as “CONFIDENTIAL” seeks
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relief from the Court within: (i) tinty (30) days of the date the ped initially met and conferred, i
the disagreement pertains to fewer than ten documan(is) forty-five (45)days of the date the
parties initially met and conferred, if the disagneat pertains to ten or more documents. The
parties (and any non-party involvedpy agree to extend the time for the disclosing party to apj
the Court for relief. If thelesignating party does not apply to the Court for a ruling on the
designation of discovery matered “CONFIDENTIAL” within the tine period prescribed herein
agreed to by the parties, tdscovery material will no longer leemed “CONFIDENTIAL.” The
designating party may request epdonic hearing with respect tioe “CONFIDENTIAL” status of
materials in compliance with Local Rule 7(i). thimg in this Order shall alter the burden on the
disclosing party to establishaHCONFIDENTIAL” status of infomation it has so designated.

16.  Nothing contained in this Order shall benstrued to limit any party’s right to use ¢
offer in Court any “CONFIDENTIAL” informatn, except that no “CONFIDENTIAL” informatiof
shall be used or offered in Court or filed in fheblic record absent tlewnsent of the disclosing
party or permission of the Court.

17.  Documents containing “CONFIDENAL” material shall not be filed with the Cour
unless the filing party reasonably lesdes it is reasonably necessarylo so for purposes of trial,
motions or other Court mattertn the event that any “CONFIDENAL” material is filed, such
material, and any pleadings, motions or othgrepsa filed with the Court disclosing any such
material, shall be filed in compliance with R@&(c) and Local Rule 5(g). In such instance:

(@)  The party submitting the material shall subto the Court a motion to seal or a

stipulation and proposed order puastito Local Rule 5(g)(3) prido or contemporaneous with the

filing of the “CONFIDENTIAL” materal and shall adhere to all regements in Local Rule 5(g)(4
for filing such material under seal.

(b) If the disclosing party is ndhe party filing the motion teeal, then the disclosing
party shall make the showing required by Local Raf(2) in its response to the motion, which
shall be filed in accordance with the schedulenfotions seeking protective orders pursuant to

Local Rule 7(d)(2)(C).
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(©) Any motion to seal filed under any subsectidrthis Paragraph 17 shall be noted f
consideration no earlier than the fourth Fridagmafiling and service athe motion. The Clerk of
the Court shall maintain the @NFIDENTIAL” materials under seaintil the Court rules on the
motion to seal, subject the provisions of thllowing Paragraph 18.

18.  Inthe event the Court deniesmtion to seal documents labeled
“CONFIDENTIAL,” the Clerk of the Court shaleave the documents under seal for a period of
three (3) busiess days after the date of tGourt’s denial of the moticdio seal. If the filing party
initially designated the documents “CONFIDENTIAL,” then within thaeth(3) day period, the
filing party may, at its option, file replacematdcuments that do not contain “CONFIDENTIAL”
material or any reference to “CONFIDENTIAL” mait, in which case the documents initially fil
under seal shall not be considered by the Courshalll remain under seal. If the filing party dosg
not file replacement documents within the tipggiod prescribed by this Paragraph, the material
shall be filed unsealed in the Court file.

19. Inthe event that any “CONFENTIAL” material is usedn any Court proceeding it
connection with this litigation, ghall not lose its “CONFIDENTIAL'Status through such use, an
the parties shall take all steps reasonably reqtoredotect its confidentialf during such use. In
particular, while a motion to seal is pending antbteethe Court has ruled, no party shall make {
in open court of any documents that are subjetttadbmotion to seal without the consent of the
designating party or the paission of the Court.

20. If “CONFIDENTIAL” material is disclosedo any person other than in the manne
authorized by this Order, thergen or party responsible for thesdiosure must seasonably bring
pertinent facts relating to suchsdiosure to the attention ofwasel for the disclosing party and,
without prejudice to any other righasid remedies of the parties or non-parties, make every effq
prevent further disclosure by it or by thegmn who was the recipient of such material.

21.  Nothing in this Order shall preclude any pestor non-parties to the lawsuit or thei
attorneys (a) from showing a document or pad document designated as “CONFIDENTIAL” tq

an individual who either prepared the documens adentified on the face of the document as an
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addressee or copy addressee, or (b) from disclasinging, in any manner or for any purpose, any

material or documents from the disclosing partywn files which the disclosing party itself has
designated as “CONFIDENTIAL.”

22. Inthe event any receiving party hagipossession, custody or control of any
“CONFIDENTIAL” material receies a subpoena, request for production of documents, or oth
process or order to produce such material inferotinrelated legal preeding, from a non-party t
the above-captioned litigatiosyuch receiving party shall:

(@) give prompt written notice of the subpoenequest for production of documents, 0
other processrarder to counsel for the disclosipgrty that designated the material as
“CONFIDENTIAL™;

(b) furnish counsel for that disclosing pamjth a copy of said subpoena, request for
production of documents, ortar process or order; and

(c) cooperate with respect &l reasonable and legitimate procedures sought to be
pursued by the disclosing party ege interests may be affected.

The disclosing party asserting the “CONFIDENLI treatment shall have the burden of
defending against such subpoena, process or oiither party receiving the subpoena, request fo
production of documents, or other process or ordel sbantitled to complyvith it except to the
extent the disclosing party asserting the “CONENTIAL” treatment is successful in obtaining a
order modifying or quashing the subpoena, regegiroduction of documents, or other process|
order, provided, however, that the party rece the subpoena, request for production of
documents, or other process shall await the disposition of any motion to quash or motion for

protective order timely filed by the disclagi party before producing any “CONFIDENTIAL”

information in response to the subpoena, requestrémuction of documents, or other process of

order.
23. The inadvertent production in the courdadiscovery irthe above-captioned
litigation of any documents or rt&aial (whether designated &SONFIDENTIAL” or not) shall not

be deemed to waive whatever attorney-clientil@ae, work product protecn or other privilege o

[®)
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immunity that would otherwise attach to thaseuments or material produced or to other
documents or material, so long as the disclosiny pextifies the other partgr parties of the claim
of privilege or other protection ammunity. Upon receipt of suafotice, all otheparties shall
(regardless of whether they agree with the disclosing partyis dbprivilege or protection)
promptly:

(@) destroy or segregate all copisthe inadvertently producetbcuments or material i
such party’s possession, custodycontrol, and notify the disclasy party that it has done so; and

(b) notify the disclosing party that reasonable steps have been taken to retrieve an
destroy the inadvertently produced documentsaterial from other persons to whom such
documents or material have been provided, if aogsistent with Rule 26§(5)(B). Pursuant to

Federal Rule of Evidence 502(d), the inadvertent production of Confidential material in this

)
d/or

proceeding shall not constitute a waiver of any applicable privilege, protection or prohibition from

disclosure of that Confidential material in any other federal or state proceeding. Compliance
this Paragraph 23 does not, and shall not be dé¢o) constitute agreement that the claimed
document or material is in fact privilegyer entitled to protection or immunity.

24.  The parties shall comply with their ethi@add legal obligations concerning the act
or apparent inadvertent production of privilegggrotected informatin, including by notifying
promptly a disclosing party when appropriate.

25. Within sixty (60) days ofatliermination of litigation deveen the parties, including
final appellate action or the expiration of timeajgpeal or seek furtheeview, all non-public
material produced by the partiegse OCC or any other government agency, naéigas of whether it
has been designated “CONFIDENTIAL,” and all aapthereof, shall either be returned to
the disclosing party or destroyedcept to the extent the receivipgrty is subject to a preservatid
obligation with respect to a pending claim or law;sin which case theeceiving party shall so
notify the disclosing party beffe the expiration of the 60-gdgeriod and, if necessary and
appropriate, seek a court order resolving emyflict between this paragraph and any other

preservation obligation the receiving party nmaye. If destroyed,oeinsel shall certify the

with
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destruction and provide a copytbk certification tahe disclosing party. Counsel for each

disclosing party shall be entitled to retaihpleadings, motion papers, legal memoranda,

correspondence (including confidential documentsched to electronic caespondence) and work

product provided that such material shall continuleetgubject to the terms of this Agreement af
termination of the litigation. Dmuments filed under seal on ECRaliemain under seal unless of
until they are destroyed pursuant tst@ourt’'s document retention policy.

26. Except as specifically provided herein, teems, conditions, and limitations of this
Order shall survive the terminatioh the above-captned litigation.

27.  This Order is without prejudice to the righf any party or non-party to seek relief
from the Court from any of ghprovisions contained herein.

28.  This Order shall not be construed as waiang right to assert a claim of privilege
relevance, overbreadth, burdensmass or other grounds for nobgucing material called for, ang
access to all material (whether designatetC&NFIDENTIAL” or not) shall be only as provided
by the discovery rules and other applicable law.

Dated this 6th day of September, 2011.

Respectfully submitted,

KERRY AND LINDA KILLINGE R FEDERAL DEPOSIT INSURANCE
CORPORATION, as Receiver for

By: /s Barry M. Kaplan WASHINGTON MUTUAL BANK,

One of Their Attorneys Plaintiff

Barry M. Kaplan, WSBA #8661

Wilson Sonsini Goodrich & Rosati By: s/ Henry Pietrkowski

Professional Corporation One of Its Attorneys

701 Fifth Avenue, Suite 5100

Seattle, WA 98104-7036 Barry S. Rosen (admittgato hac vice)

Telephone: (206) 883-2500 Duane F. Sigelko (admittq@o hac vice)

Mark S. Hersh (admittepko hac vice)
Brendan V. Sullivan, Jr. (admittgulo hacvice)  Henry Pietrkowski (admittegdro hac vice)

David D. Aufhauser (admitteoro hac vice) James A. Rolfes (admittguio hac vice)
Tobin J. Romero (admittgato hac vice) REED SMITH LLP

Beth A. Stewart (admittepgro hac vice) 10 South Wacker Drive

Steven M. Cady (admittgalo hac vice) Suite 4000

George W. Hicks Chicago, IL 60606

Williams & Connolly LLP (312) 207-1000

725 Twelfth Street, N.W.
Washington, D.C. 20005

ler

Telephone: (202 434-5000

-11 -
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STEPHEN AND ESTHER ROTELLA
AND DAVID C. SCHNEIDER

By: _/s Steven P. Caplow
One of Their Attorneys

Stephen M. Rummage, WSBA #11168
Steven P. Caplow, WSBA #19843
Davis Wright Tremaine LLP

1201 Third Avenue, Suite 2200
Seattle, Washington 98101-3045
Telephone: (206) 622-3150

Barry R. Ostrager (admittgmo hac vice)
Mary Kay Vyskocil (admittegbro hac vice)
Deborah L. Stein (admittgato hac vice)
Simpson Thacher & Bartlett LLP

425 Lexington Avenue

New York, New York 10017-3954
Telephone: (212) 455-2000

IT 1S SO ORDERED.

DATED: September 7, 2011.

Bruce E. Larson, WSBA #
Walter E. Barton, WSBA #26408
Dennis H. Walters, WSBA #
KARR TUTTLE CAMPBELL
1201 Third Avenue, Suite 2900
Seattle, WA 98101

Telephone: (206) 223-1313

Leonard J. DePasquale (admitf#d hac vice)
Counsel, Federal Deposit Insurance Corporation
3501 North Fairfax Drive, VS-B-7058
Arlington, VA 22226

(703) 562-2063

ORDER

Nttt P2

Marsha J. Pechman
United States District Judge

-12 -
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| have been informed that on

Western District of Washingh at Seattle entered a STIPATED PROTECTIVE ORDER iDIC

ACKNOWLEDGMENT
2011, the U.S. District Court for the

v. Kerry Killinger et al., Case No. 2:11-cv-00459 MJPhave read the STIPULATED

PROTECTIVE ORDER, | agree to abide by ti#igations of the STPULATED PROTECTIVE

ORDER as they apply to me, and | voluntarily sulimithe jurisdiction of the U.S. District Court

for the Western District of Washington for purposéany proceeding related to the STIPULATH

PROTECTIVE ORDER, including my receipt or rew of information that has been designated

“CONFIDENTIAL.”

D

as

(Signature)

(Printed Name)

(Title or Position)

(Company)

Dated:

-13 -
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| am [POSITION] at [COMPANY NAME] an@&m authorized to sign this Consent

[COMPANY NAME’s] behalf.

CONSENT

[COMPANY NANME] produced documents and/or materials

designated CONFIDENTIAL ihn re Washington Mutual Inc. Securities, Derivative & ERISA

Litigation, No. 2:08-md-1919 MJP (W.D. W8h.) (the “MDL”") pursuanto the protective order

entered in that case. Pursuant to this Consanltsubject to the Stipulated Protective Order in

FDIC v. Kerry Killinger et al., Case No. 2:11-cv-00459 MJP (WX¥ash.) (the “FDIC Action”),

[COMPANY NAME] agrees that the documeitproduced in the MDL may be used for the

purpose of conducting the FDIC Aati. Counsel in the MDL Action athereby authorized to mal

available or produce to partiestime FDIC Action and their counsall documents that [COMPANY

NAME] produced in the MDL.
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(Signature)

(Printed Name)

(Title or Position)

(Company)

Dated:
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