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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

10 FRANK COBLE, CASE NO. C11-0498-RSM
11 Plaintiff, ORDER ON MOTION
12 V.

13 ANITA RENFROE and ANITA
RENFROE LLC,

14
Defendants.
15
16 . INTRODUCTION
17 . . . .
This matter comes before the Court oaiftiff's motion for expenses against
18

Defendants’ submission of bad faith declamasi in support of motion for summary judgment

19 Dkt. # 69. Having reviewed the motion andatsachments, the Court DENIES the motion.

20 II. BACKGROUND

21 Plaintiff commenced this action agaimsfendants on March 21, 2011, asserting claims
22 for copyright infringement under the United @&atCopyright Law, and unfair competition ang
23

24
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false designation of @in under the Lanham ActDefendants moved f@ummary judgment o
both claims, asserting that Plafhcould not show that the wks at issue are substantially
similar, that Plaintiff has natsed a legally cognizable markcommerce, and that Plaintiff
cannot, in any event, establish any likelihood¢affusion. Dkt. #20. On February 15, 2012, t
Court granted Defendants’ motion for summarggment as to all claims. Dkt. #49. On Marcl
30, 2012, the Court granted in parnd denied in part Defendahtsotion for an award of costs
under the Lanham Act, the Copyright Act, &&IU.S.C. § 1920. Plaintiff now moves for
expenses against Defendants’ submission of biddaclarations in support of the motion for
summary judgment. Dkt. #69.

1. DISCUSSION

A. Disqualification of a Federal Judge

As a preliminary matter, Plaintiff requestit the undersigned disqualify himself frof
this case on the basis that Judge Martineatfasummy relationshipivith Lane Powell law
firm— Defendants’ attorney. Dk#69-1, p. 4. Plaintiff furthealleges that Judge Martinez’s
comments regarding diversity could “fugas and hatred towards white$Itd. Even though
these allegations are highly offensive and puspleculative, the Court considered Plaintiff's
request under 28 U.S.C. § 455, the applicabletstaégarding disqualdation of judges. The
statute mandates the disqualifioa of any justice, judge, anagistrate judge of the United
States in any proceeding in which the judgeipartiality might reasonably be questioned. 28
U.S.C. 8§ 455. Under the elements of the statute, the Court finds ntitatngould compel or

suggest that the undersigned is naldied to rule on this case.

! Although Plaintiff was initially represnted by counsel, tie now proceedingro se.
2 Plaintiff refers to an interview condiec! on February 8, 200Ricardo S. Martinez —
Interview, The Seattle Civil Rights and Lakdistory, http://deptsvashington.edu/civilr/

—J

—J

m

martinez.htm (last visited Oct. 15, 2012).
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B. Attorneys’ Fees for Affidavit Submitted in Bad Faith

Plaintiff’'s motion is made pursuant to F&.Civ. P. 56(g), Affdavit or Declaration
Submitted in Bad Faith. Dkt. #69. As a consequence of the 2010 amendments to Rule 56
is now 56(h). Fed. R. Civ. P. 56, Advisory Committee Notes, 2010 Amendment.

Fed. R. Civ. P. 56(h) provides:

If satisfied that an affidavit or deafation under this rule is submitted in

bad faith or solely for delay, the couafter notice and a reasonable time

to respond--may order the submittipgrty to pay the other party the

reasonable expenses, including attorngs, it incurred as a result. An

offending party or attorney may also Iheld in contempt or subjected to

other appropriate sanctions.

Pro selitigants, such as Plaintiff, are generallyt eatitled to attorney fees for their wo
representing themselvaditchell v. Washington State Dept. of Corr., 164 Wash. App. 597, 608
(2011). The Ninth Circuit Court dAppeals has held that lawyers who incur fees representir
themselves should be awarded attorney fees where fees are otherwise justified because
take time from their practices to prepand appear as any other lawyer wolgn v.
Demopolis, 62 Wash. App. 473, 486-87 (1991). But no Waglon case extends this reasonir
to a non-lawyepro se litigant. In re Marriage of Brown, 159 Wash. App. 931, 938-39 (2011).
Here, Plaintiff has not established thatis entitled to a fee award.

In his declaration, Plaintiff claims he incurred a reasaneakpense of $3,700 “in
preparing and sending interrogatories in responding to Ms. Mullins’ declaration.” Dkt. #69
4. Whereas in his proposed order for expenselsdd faith declaration, Plaintiff claims he
“incurred reasonable attorney fees of $3,800 fedtorney Gary Marshall.” Dkt. #69-3, p.2. Tk

$100 difference is not as concerntoghe Court as thiact that Plaintiffstates he incurred

attorney’s fees of $3,800 fpreparing interrogatories w&h the name “Frank Coblgr0 s¢’

, 56(9)

Kk

g

they must

19

1, p.
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appears at the bottom of the pagé the interrogatories sentits. Mullins. Dkt. #69-2. Based
on the interrogatories alone, the Cdimds that Plaintiff, proceedingro se, not his former
attorney Gary Marshall, prepared th&errogatories sent to Ms. Mullins.

Furthermore, even if award of attornees pursuant to Rule 56 extendegrto se

litigants, Plaintiff's claim would fail as he hast demonstrated that the affidavit was submitted

in bad faith. Although the term “bddith” is not defined in the Feral Rules of Civil Procedur

as used in Rule 56 the phrase indicates actides taithout any colorable legal or factual bas

SerraClubv. U.S Army Corps of Engineers, 776 F.2d 383, 390 (2d Cir. 1985). An affidavit i$

submitted in bad faith when it “knowingly contains perjurious or intentionally false assertig
knowingly seeks to mislead by omitting facts central to a pending iS3owefs v. Rector &
Visitors of Univ. of Va., 3:06CVv00041, 2007 WL 2963818 (W.D. Va. Oct. 9, 2007) on
reconsideration in part sub noBowersv. Univ. of Virginia, CIV. A. 3:06CV00041, 2008 WL
2346033 (W.D. Va. June 6, 2008yt@rnal citation omitted).

Nothing Ms. Mullins stated ianswering the interrogatorisaggests that she made fal
assertions in her declaration. At a minimum, Msllins’ answers to the interrogatories do ng
contradict her initial declaratn that there was no copy edgiof content of the Book after
Defendant submitted the final manuscript. Plaintiff also contends that Ms. Mullins’ signaty
“forged.” Dkt. #69-1, p. 1. Plairffialleges that Ms. Mullins’ ginature is different than the
signature that was used in tiheclaration. Dkt. #69-1, p. 3. Aftexamining both signatures, it
reasonable to say that, at a minimum, theatignes look extremely similar. Thus, the Court
cannot conclude that the affidawas submitted in bad faith.

However, even if the Court determined ttret affidavit was made in bad faith, no awa

under Rule 56 is warranted when summary judgmes granted independent of the affidavit]

1%

S.
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Faberge, Inc. v. Saxony Products, Inc., 605 F.2d 426, 429 (9th Cir. 1979). Here, the Court
granted Defendants’ motion for summary judgtnen the basis that Defendant’s “Momisms”
song is not substantially similar to Plaintifflslom Song.” Dkt. #49, p. 8. Ms. Mullins’ affidav
was not the reason why Plaintgftlaims were dismissed. Evassuming that the affidavit in
guestion was submitted in bad faith, Plaintiff is aotitled to the award it seeks under Rule 5
because Ms. Mullins’ allegedly erroneous statement had no material effect on the Court’s
decision to grant the summandgment motion. Consequently, Piif's motion for expenses
denied.

C. Sanctions for Affidavit Submitted in Bad Faith

Plaintiff urges the Court to hold Defendantaher attorney inantempt of Court for
submitting affidavits in bad faith in support of their motion for summary judgment. Dkt. #6
5. As previously stated, however, the Court isaamvinced that the affidavit was presented i

bad faith. Therefore, the Court finds no groutalanpose sanctions pursuant to Rule 56.

V. CONCLUSION
Having considered the motion and exhibitaeted thereto, and the remainder of the
record, the Court finds and ordehat the Plaintiff's Motiorior Expenses Against Defendant
(Dkt. #69) is DENIED. The Clerk is directedd¢end a copy of this order to Plaintiff and all
counsel of record.

DATED this 17" day of October 2012.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE

—
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