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8 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT SEATTLE
10 CHRIS PHILLIPS CASE NO.C11-559RSM
11 Plaintiff, ORDERGRANTING MOTION TO

DISMISS

12 V.

13 NEWSPAPER HOLDINGS, INC., d/b/a/
THE EDMOND SUN

14
Defendant.
15
16
This matter is before thHéourtfor consideration of defendant Newspaper Holdings,
17
Inc.’s (“NHI's”) motion to dismiss and motion pursuant to RCW 4.24.525 to strike claims. | Dkt.
18
#11. For the reasons set forth below, the motion to dismiss shall belgeanttehe motion to
19
strike shall be denieds moat
20
FACTUAL BACKGROUND
21
Plaintiff Chris Phillips, appearingro se, filed this complaint for defamation and other
22

torts pursuant to the diversity jurisdiction of this Court, assgttat he is a resident of Nova

23
Scotia, Canada, dvlassachusettshat defendant is a Delaware corporatemmg that the amount

24
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in controversy exceeds $75,000. Amended Complaint, Dkt. # 4, 11 2hé Court has
jurisdiction of thismatter pursuant to 28 U.S.C. § 1332(a)(1) or (Zhis is one of nine such
complaints filed by plaintiff regarding events that occurred in March gmd, 2008, when
plaintiff resided in Washingto8tate*

The complaint alleges that plaintiff, who has both medical (M.D.) aya [d.D.)
degres, was “a respected LASIK surgeon and ophthalmologist” who practiced medicine i
Renton, Washington. Amended Complaint, 9. He was the owner of, and ednpig\Geattle
Eye Surgeons, doing business as Lomas LASIK and Eye Care Ceitdr10. According to
the complaint, on February 29, 2008, plaintiff “temporarily closed LomadK A8d Eye Care
Center to remodel and restructure the business,” and laid off several emplolye§$ 18, 19.
Shortly after the closure, defendant “negligently begabliphing numerous false statements”
regarding plaintiff's decision to temporarily close the practick, § 20. Thesstatements
according to plaintiff, included allegations that plaintiff had disapgsbasanished, was missing
and “unexpectedly leétown.” Id., 11 5-28. Plaintiff alleges that hbad previously informed
defendanthat he was in the hospital.ld., 1 21. He subsequently informgefendanagain of
his hospitalization, as dia relative of his.q1 2931. Nevertheless, acating to plaintiff,this

defendant “knowingly continued publishing the above false allegatidds.Y 32. As a result,

! See, Phillipsv. Mayes, C10-2067RSM;Phillipsv. Lomas, C11-213RSM;Phillips v.
Hearst Corporation, C11-377RSM,; Phillips v. Fisher Communications Inc., C11-378RSM,;
Phillipsv. KIRO-TV, Inc., C11-379RSM; Phillipsv. World Publishing Company, C11-
558RSM; Phillipsv. Newspaper Holdings Inc., C11-559RSM; Phillipsv Oklahoma
Publishing Company, Inc., & al., C11-560RSMPhillips v. Seattle Times Company, C11-
561RSM.

2 Documents filed by plaintiff later in the case indicate that plaintiff wasiathis time
referred to the Menniger Clinic for a Comprehensive Psychiatric Asesaestmthe Washingtor
State Physician’s Health Program. Declaration of Chris Philligs #2113, Attachment, p. 1.
Plaintiff was at the clinic for evaluation from March 3 to MarG 2008, and returned for

J,

treatment from March 22,2008 to April 18, 2008.

ORDERGRANTING MOTION TO DISMISS- 2



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

plaintiff's reputation was damagekis business was destroyed, and he had to declare
bankruptcy, filing for personal bankruptcy on July 2, 2008, 11 6-62.

On these and other factual allegatiop&intiff asserts various tort claims agaiNgdl.
The causes of action asserted eatentional and negligent infliction of emotional distress
(Counts I and 1), defamation and defamation per se (Counts Il and IVytiaral
interference with contractual relatiorSaunt V), interference with a prospective advantage
(Count VI), pulbication in a false light (Courill) and civil harassment (Cou¥wtll ).
Defendant has moved pursuant to Fed.R.Civ.P. 12(b)(6) to dismiss the campthall counts
therein for failure to state a claim. Defendant has also movedgmiteuRCW 4.24.525,
Washington’s “aniSLAPP” law?, to strike all claims and to recoviie statutory penalty of
$10,000. Dkt. # 11.

PROCEDURAL BACKGROUND

Defendant’'s motion to dismiss was filed on June 9, 2011, and properly notedhende
Court’s local rules for hearing on the fourth Friday thereadtaly 1, 2011. Plaintiff's response
was due June 27, 2011. Local Rule CR 7(d)(3). On June 20, plaintiff filed a motion for

extension of time to respond, contending that he had motion respiuesén four of his pendin

[(®]

cases all on the same day, July 1t tiemwas working on a brief related to a petition for
certiorari to the United States Supreme Coud separate caséhat he had to travel to Bostory,
Seattle, and Oklahoma over the next seven days; and that he was exhans#btire work.

Dkt. # 13. Defendant, in response naedthe motion to dismiss to July 22, 2011, and filed a

3“SLAPP” in the statutory context is an acronym for Strategic Lawsuitsinst Public
Participation. In passing RCW 4.24.525, the legislature expressed a concdawsvis
“brought primarily to chill the valid exercise of the constitutionahtsgof freedom of speech
and petition for the redress of grievances.” RCW 4.24.525, Notes, 2010 ¢ 118. The statpte
provides for the rapid resolution of a special motion, filed by the defendaattjke the SLAPP

ORDERGRANTING MOTION TO DISMISS- 3
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statementhat it did not oppose plaintiff's motion. Dkt. # 15,.1¥he Court acknowledged this

and advised plaintiff that his opposition to the motion to dismiss andmtotstrike was due
July 18, 2011. Dkt # 18.

On July 18, plaintiff filed a handwrittemotion for a stay of proceedings, sent from th
Rentoncity jail, where he was in custody. Dkt. 8.1 He followed up with a legible typed

version on July 26, 2011 after he was released. Dkt. #r28is motion for a stay of

D

proceedings (construed biye Court as a motion for extension of time to respond to the motion

to dismiss, and noted for July 29, 2011), plaintiff explained that he trawefshttle on July 12
2011 to appear in Renton Municipal Court, and was taken into cusésdplaintiff explains,
“[o]n or about February 2, 2009 Phillips was sentenced by . . . Renton Mui@cipd for
providing alcohol to minors, breach of peace, and making a false state@m&nt# 20, p. 2. He
further explains that his sentence was stayed pendirappesal to King County Superior Cour
and that upon denial of his appeal he was required to register with Elet¢tame Detention.
Apparently theRenton Municipal Court had no record that plaintiff registereeasired and
ordered him to appear in person on July 12, 20di1.p. 4. Plaintiff traveled from his home i1
Nova Scotia, Canada to appear, and was taken into custabgtatay.

Plaintiff's motion to stay proceedings challendes underlying conviction and also
indicatal that he wasgprised by his detention, so he could not possibly have filed his
opposition to the motion to dismiss in anticipation. He askisdCourt not only to excuse the
time that he was in custody, but atdtow time for a family trip to Poland, from which he wou
return on August 15, 2011, and additional time to “repair his relationshighigitamily,” as
well as complete discovery responses in another, aadecomplete his forty hours of

community service as ordered by the Renton Municipal Codrtp. 6. He asked that the

Id

ORDERGRANTING MOTION TO DISMISS- 4
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motion to dismiss be re-noted to the middle of September 2@11.He filed this same reques
in several of his other pending cases.

NHI timely opposed the motion for a stay of proceedings/ extension of time# P4t
Plaintiff then filed & untimely motion to extend the time to file his reply on his pendiotom
to stay proceedings, complaining that defendants in six of his pendewg s filed oppositior]
briefs on the same day, giving him only two days to worklbsix replies. Dkt. #@. Raintiff
asserted that he was “overwhelmed” by the demands of his litigatiasf (vhich he initiated),
and that during the two days he was allowed for filinghbisierous replies, he also had to fly
from Seattle to Bostqmirive to Halifax, pack for his trip, and board a flight from Halifax to
Europe.ld., p. 2. He statethat he attempted to work on his legal matters on the flight from
Seattle to Boston but his laptop ran out of power. Upon arrival in Boston, he had to sleep
before driving to Halifax, and then experienced “minor car problemshedrive, causing
further delay.ld. Plaintiff's reply on his motion to stay proceedings was thed dle August 2,
2011. Dkt. # 27. The Court, despite defendant’s objections, conside&ed, iOrder on
Pending Motions, Dkt. # 31, p. 2.

In ruling on plaintiff's motion to stay proceedings, the Court noted the situation of
which he complained was largely of his own making, as half the motragisadly noted for
July 1, 2011 were plaintiff's ownld., p. 3. Thee othersnamely three motions to dismiss,
were renoted to July 22, 2011ld. The timing of thesenotions to dismissvas driven by the
dates on which plaintiff filed his complaingndthus wasa matter withirplaintiff's control. Id.
It was also plaintiff's choice to schedule a family trip to Europenduitis period of time.

The Court accordingly granted plaintiff's motion to stay procegdaonlyin part, re-

notingNHI's motionto dismiss to August 26, 2011. Dkt. # 31, p.The Court directed that

ORDERGRANTING MOTION TO DISMISS- 5
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plaintiff's response was due August 22, 2011, and stated clearly and uneqyitizatd{in]o

further extensions shall be granted to plaintifitl., p. 4. This Order was filed on August 12,

2011, giving plaintiffnotice that he hatén additional days to respond to the motion which had

been filed more thatwo months earlier. Thesame Order was filed in two other cases with

pending motions to dismiss, in which plaintiff had fikkd identical motion to stay@ceedings.

Plaintiff failed to file his opposition tBlHI's motion to dismiss on August 22, 2011, a$

ordered. Nodid he file iton August 23 or August 24. It was not until August 25, 2011, tha
plaintiff filed his opposition inwo separate documents, which exceeded the allowable pag
limits set forth in Local Rule CR 7(e). Dkt. ## 33, 34.he first of the two, which contained
both a response to defendant's RCW 4.24.535 special motion to strike, and a mation for
declaratory judgment regardj the constitutionality of the statutensto sixteen pages. Dkt. #

33. The second response, which opposed the motion to dismiss, contiyrsvthipages. Dkt.

# 34 Plaintiff attempted to justify the excess pages by stating on eadmseghat an identical

copy was being filed in each of the three cases in which he had pendingsnotiigmiss.
That is s¢ however, in none of the three caslas plaintiff seek permission to file an overleng
brief as requiredLocal Rule CR 7(f).

The day after he filed his two untimely response memoranda, dléiletifa motion for
relief from deadlines, asking the Court to excuse his failure to comilytire deadline set in tk
Court’s Order of August 12, 2011. Nowheéneghe requestid headdress or eveacknowledge
the Court’s clear statement that no further extensions would be grdnstelad, he offered
another litany of excuses, mainly relating to a lightning strike whicbtksl his internet
connection on thevening of August 22. Dkt. # 36The Court denied the motion for extensic

of time, and denied or struck other motions filed by plaintWhich means that the responses

D

e

g

ORDERGRANTING MOTION TO DISMISS- 6



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

andplaintiff's subsequent motiongill not be considered. Dkt. # 44. Such derl is proper
under Fed.R.Civ.P. 6(b)(1)(B), as plaintiff has failed to demonstratéithédte filings resulted
from excusable neglect he lightning strike might serve as an excuse for one day’s delay,
not three.Instead, aplaintiff states in 8 motion, he simply wanted more time to complete |
memorandan his various cases Dkt. # 36, p. 4.

Although plaintiff isproceedingro se, heis a graduate of law schgaind has
demonstrated that he is very capable in the area of legal research and writings att®h
demonstrated, as set forth above, a lack of regard for rules and deadlines, @vénen@ourt
set a date certain for his opposition to dismissalich®ontinuedlisregardof Court rules and
deadlines will not be tolerated’he Court hereby STRIKES plaintiff's overlength and untime

response memoranda. Dkt. ## 33, 34.

* Among the motions struck by the Court was one designated by plairdiff$isAPR
back” motion. Dkt. # 30. This was a dasive motion filed by plaintiff to strike NHI's anti
SLAPP motion. The Court found that there was no provision in the Wgshistatute for such
a defensive motion. Plaintiff has filed a response to this, assdrnSiLAPRback motions
are well knevn in this field of law,” and advising the Court that a Google searcledétim
“yields over four thousand hits.” Plaintiffs Motion to Lift Stay Discovery, Dkt. # 40, p. 2.
The Court refers plaintiff to the California a18LAPP statute, which pvides for a
“SLAPPback’ lawsuit under that name, and likely accounts for the @dbis”. Cal.Code
Civ.Proc. 8§ 425.18. A California SLAPPback is not a defensive motion agaiastisSLAPP
motion to strike, such as plaintiff attempted; it is in theure@of a suit for malicious prosecutio
filed by a SLAPP defendant who prevails in his-&itAPP motion to strike. According to thg
statute, “SLAPPback” means “any cause of action for malicious proseoutaiuse of proces:
arising from the filing omaintenance of a prior cause of action that has been dismissed pt
to a special motion to strike under Section 425.16.” Cal.Code Civ.Proc. § 425.18(b)(1). §
the California statute provides only for recovery of attorneys’ fees amti @usts by a
successful arfSLAPP defendant, the SLAPPback section provides a vehicle to obtain aald
damages. Thus the party filing a SLAPPback in California is the defeindténe original
action, who prevailed in an arfSiEAPP motion to strike. Plaintitiad it backwards. Moreovel
the Washington statute contains no similar provision for a “SLAPPback

> Petitioner filed the same two responsive memoranda to the motisntissiin three
cases, putting all three case numbers on the caption and indicating thaetheeies
“consolidate.” Dkt. ## 33, 34. These cases have never been consolidated.
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The Courtwill now proceed toule ondefendant’s motion to dismissd motiorto
strike. Because plaintiff has failed to properly oppose these motions, lnisefalay be deemeg
by the Court as an admission that the motions have merit. Local RUEOTR).
Nevertheless, the Court shaliefly review defendant’'s argumentsdeterminewvhether they
have merit.

DISCUSSION

I. Rule 12(b)(6) Motion to Dismiss

Dismissal under Rule 12(b)(6) is appropriate whieecomplaint lacks sufficient facts
support a cognizable legal theorgalistreri v. Pacifica Police Department, 901 F. 2d 696, 699
(9th Cir. 1990). To sufficientlystatea claim and survive a motion to dismiss, the complaint
“does not need detailed factual allegatiobst the “[flactual allegations rstibe enough to rais
a right to relief above the speculativeeé” Bell Atlantic Corp. v. Twonmbley, 550 U.S. 544, 55
(2007). Mere “labels and conclusions” or the “formulaic recitation of theegliesnof a cause o
action will not do.” Id. The complaint must contain “sufficient factual matter, accepted as
to state a claim to relief that is plausible on its fackshcroft v. Igbal, ---U.S---, 129 S. Ct.
1937, 1949 (2009) (internal quotation marks omitted). Apart from factuatisuffy, a
complaint is also subject to dismissal where it lacks a cognizable legal, tbearigere the
allegations on their faceshow that relief is barred” for some legal reasBalistreri, 901 F. 2d
at 699;Jones v. Bock, 549 U.S. 199, 215 (2007).

In determining whether to grant a motion to dismiss, the Court meeitaas true all
“well-pleaded factual allegations” in the complailgbal, 129 S. Ct. at 1950. The Court is ng
however, requiretb accept as trukallegations that are merely conclusory, unwarranted

deductions of fact, or unreasonable inferenc&prewell v. Golden Sate Warriors, 266 F. 3d

[0

true,

J—F

ORDERGRANTING MOTION TO DISMISS- 8
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979, 988 (¢h Cir. 2001). Nor is the Court required to accept “conclusory legal allegations ¢

in the form of factual allegations if those conclusions cannot reasdmalblyawn from the facts
alleged.”Clegg v. cult Awareness Network, 18 F.3d 752, 754-55 (9th Cir. 1994).

In general, the Court may not consider any material outside the pleadmtjsig on a
Rule 12(b)(6) motion. However, material which is properly submitted asfthe complaint
may beconsidered Hal Roach Sudios, Inc., v. Richard Feiner & Co., 896 F. 2d 1555 n. 199
Cir. 1990) (citations omitted). Similarly, “documents whose contents kegedlin a complaint
and whose authenticity no party questions, buttvare not physically attached to the
pleading,” may be considered in ruling on a Rule 12(b)(6) mo@vanch v. Tunnell, 14 F. 3d
449, 454 (¢h Cir. 1994). Also subject to consideration under Fed.R.Evid. 201 are matters
public record, of whiclthe Court may take judicial noticeMack v. South Bay Beer Distrib., 798
F. 2d 1279, 1282 (A Cir. 1986).

Turning to the allegations in the complaint, and defendant's mmidismiss them, the
Court finds that plaintiff's defamation and “defamation pe't claims fail to state a clainT he
elements of a cause of action for defamation in Washington are (1) a falsestat@nlack
of privilege; (3) fault; and (4) damagederron v. KING broadcasting Co., 112 Wash. 2d
762, 768 (1989).To establish the falsity element, the plaintiff must show the clgdtén
statement was “provably falseSchmalenberg v. Tacoma News, Inc., 87 Wash. App. 579, 590-
91 (1997). “Expressions of opinion are protected by the First Amendment’efmbéar
actionable.” Robel v. Roundup Corp., 148 Wash. 2d 35, 55 (2002) (quoti@gmer v. Seattle
Post-1ntelligencer, 45 Wash. App. 29, 39 (1986).

The defamatory statements alleged by plaimtithe Amended Complaiatre that he

“disappeared,” “vanished,” “wasissing,” “unexpectedly left town,” “refused to provide any

ORDERGRANTING MOTION TO DISMISS- 9
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comment,” was “unreachable,” and that the closure of the medical practice “was g.myster
Amended Complaint, Dkt. #, 11 2528, 34-36. Nowhere in the complaint has plaintiff allegg
when orwhere such statements were made, or what statements were actually matEntsnt
NHI. His Amended Complaint is almaash exact copy odomplaintshe filed against KIREIV
and the Seattle Timeand as to the alleged statements, it is identigad, Phillipsv. KIRO-TV,
C11-379RSM, Dkt. # 4, 1 25-28, 36-3Bhillipsv. Seattle Times, C11-661RMS, Dkt. # 4, 11
25-28, 36-38.Nowhere does plaintiff separately identify the statements allegedly njedidIb
from the statements allegedly made by KHR® and the Seattleifhes His defamation claim
againstNHI fails on this deficiency alonas such scattershot and unsubstantiated allegatiof
cannot withstand a motion to dismiss.

NHI has provided a declaration bgneral counsegttaching a copy of aarticle about

plaintiff that appeared othe website for the Edmond Sun, an Oklahoma newspaper, on

April 2, 2008. Declaration dflatthew GrayDkt. # 12. It appears that it was picked up by the

Edmund Sun in Edmund, Oklahoma, because of plaintiff's connectiorositier Olympic
gymnast and Oklahoma native Shannon Mill&he two were married in a “lavish ceremony”
Oklahoma City in 1999, and later divorcetd., Exhibit A. The only statement among the
ones that plaintiffistsin his complaint that actually appears in the articia the headline,
where it states “Shannon Miller's4msband vanishes.Id. The first sentence of the article
then explained thddr. Phillipswas “under investigation after abruptly closing his suburban
business and leaving for parts unknowhd!, Exhibit A. Theseare not actionabler false
statemerg plaintiff camot dispute that he did abruptly leave towilaintiff has made thfact
a matter of record by filing copy of medical recorslindicating dates when he was hospitaliz

for diagnosis and treatment (March 3 to March 7, 2008 and March 22 to April 18, 2008).

d

NS

n
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Declaration 6Chris Phillips, Dkt. # 43, Exhibit AAnd while he may dispute the charges
against him and the results bétinvestigation by the state Department of Health, he cannot
dispute that it took place, as he pointsungpecified statements by defendants as the source
the complaints filed against him by his fornpatients and the resulting investigation
Amended Complaint, Dkt. # 7, | 42.

Defamatory meaning may not be imputed to true statementsppiriondike
characterizations of his actions suchlas he “vanished.” Leev. Columbian, Inc., 64 Wash.
App. 534, 538 (1991);Robel v. Roundup Corp., 148 Wash. 2d at 55Courts give words their
“natural and obvious meaning” and may not extend the language by “innoehbgdhe
conclusions of the pleaderl’ee, 64 Wash. App. at 538 . The “defamatory character of the
language must be appatémmm the words themselveslt. Here, thesinglestatement alleged
by plaintiff which actually appeared NMHI's publicationis neither false nor defamatory in
charactef. Defendant’'s motion to dismiss the defamation claims (Counts | asball
accordingly be GRANTED.

In the absence of a claim for defamation, plaintiff's claim of intewafianfliction of
emotional distress (outrage) also fails. The elements of the tortrafjewre (1) extreme or
outrageous conduct, (2) intentional orkless infliction of emotional distress, and (3) actual
result to the plaintiff of severe emotional distreBsbel v. Roundup Corp., 148 Wash. 2d at 41
The extreme or outrageous conduct alleged here is the alleged defamatiorglarhdias beer

dismissed. An emotional distress claim based on the same facts asiGresskil defamation

® The article contains other information about plaintiff which magréebling to him,
such as his scheduled appearance in Renton Municipal Court to answealamisoie meanor
charges related to a party at his home, at which minors were served aldalff' &
defamation claim does not include these statements nor, in lithe &ict these are matters of

> Of

public record, could it.

ORDERGRANTING MOTION TO DISMISS- 11
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claim “cannot survive as an independent cause of actidartisv. City of Seattle, 315 F. Supp
2d 1105, 1112 (W.D.Wash. 2004Quoting Leidholdt v. L.F.P. Inc., 860 F. 2d 890, 893 n. 41(9

Cir. 1988). Further, plaintiff has failed to properly allege severe emotional déstidis bare

and conclusory allegations at99-101of the Amended Complaint that he “became emotiongally

distressed,” that the distress “manifested itself in physical symgtantthat he “obtained
treatment” for his distress and symptoms are a mere “formulaic recithtiom elements of a
cause of actior and in the absence of factual detail are wholly insufficient to state a claim
Bell Atlantic Corp. v. Twombley, 550 U.S. at 555.

A claim of negligent infliction of emotional distress requires the pléitatiprove that he
“has suffered emotional distress by objective symptomatology and titeoeah distress musil
susceptible to medical diagnosis and proved through medical eviddfioegfel v. Boker, 149
Wash. 2d 192, 197 (2003). As shown above, plaintiff has not allegetasymptoms or
made any specific allegations regarding his medical diagnosisasheot gone beyond the mere
formulaic recitation that he has unnamed symptoms. The claims dionerand negligent
infliction of emotional distres@Counts Il and 1V) are therefore subject to dismissal for failure
to state a claim, and defendantetion is GRANTED as to these claims.

Plaintiffs’ claims of intentional interference with contractual relatiamd interference

with a prospective advantage (Counts V and VI) fail because he has agalynrsicited some of

=

the elements of the torts, without providing any factual detailhas alleged no facts to suppg
the conclusory allegation that this defendant knew anything of his ctuattaelationship with
Seattle Eye&Surgeons Moreover, his claimfanterference with a prospective advamtaghich
presumably refers to thetentions stated at 1 14 and 15 of the amended complaint (stating a

desire to obtain employment as an expert witness in the field of nedishighly implausible.

ORDERGRANTING MOTION TO DISMISS- 12
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It is plaintiffs misdemeanor conviction dd@irnishing alcohol to minors and making false
statements to police, a matter of public record of which the Courtakayudicial notice, along
with other details provided by plaintiff hefayhich will undermine his ability to obtain
employment aan ex@rt witness in his field, not any state memetde by defendaniin the article
at issue For a claim to survive a motion to dismiss, “the sonelusory factual content, and
reasonable inferences from that content must be plausibly suggestivaioh & iitling the
plaintiff to relief.” Mossv. U.S. Secret Service, 572 F. 3d 962, 969 (9th Cir. 200@)ternal
guotation marks omitted) Plaintiff's claims at Counts V and VI wholly fail to meet this
plausibility standard. Defendant's motion shall accordingly betggdaas to Counts V and VI,
and these claims are DISMIEB.

Defendant moves to dismiss plaintiff's false light cld@ountVII) on the basis that
Washington law has not recognized such a tort, as well as the argumeiuitif's false ligt
claim is merely a duplicate of his defamation claiRlaintiff in response cited a recent case
which a Washington court allowed a false liglatimto go to the jury, and the Washington St3
Court of Appeals found this was not an err@arey v. Pierce County, 154 Wash. App. 752, 76
(2010). Although the Court has stricken the document in which plaiiétf this case (Dkt. #
28), the Court will nevertheless address this case and its effect on péafialsié light claim.

The Corey court ndedthat“[a] false light claim arises whesomeone publicizes a
matter that places another in a false light if (a) the false light would bk laiffensive to a
reasonable person and (b) the actor knew of or recklessly disretjaedatsity of the
publication and the false light in which the other would be pl&cdd., quoting Eastwood v.

Cascade Broadcasting Co., 106 Wash. 2d 466, 470-71 (198@¥yurther, “like defamation, false|

nte

|

" Seesupra, note 2.
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light claims require a showing of falsity akdowledge of, or reckless disregard for that falsit
Id. Thus defendantis correct that plaintiff's false light claim simpplidates his defamation
claim. Both require a showing of false statements. The Court has ishete thrat plaintiff
failedto adequately allege any false statementsildy This determination is dispositive of th
false light claim. Defendant's motion to dismiss shall be GRANBE@ CounVll, false light.

Plaintiff's final cause of action (CouMill) is for “civil harassment.” Defendant
correctly argues that Washington does not recognize a cause of action fgeddonaivil
harassment. The civil harassment statute provides only for “a speddg gpeinsive method
of obtaining civil antiharassment protection orders.” , RCW 10.14.Bidntiff has cited to ng
Washington statute or common law which would provide relief in tha @dfrdamages as he
requested. Amended Complaint, Dkt. # 4, § 161. Defendant’'s motion to dismiss shall
accordingly be GRANTED as to the civil harassment claim.

Defendant also correctly argues that all of plaintiff's claims are outsededplicable
(two-year)statute of limitations. Plaintiff's argument that the article wasrdinuing tort is
without merit, as is his contention that the statute of limitatiorstoléed by the automatic stay
imposed by 11 U.S.C. 8§ 362(a) during his bankruptcy proceedings. Such stayapplies
actions against the debtor, not to lawssiiish as this onerought by the debtor.The section
which does apply is 11 U.S.C. § 108(a), whiehyextend the applicable statute of limitations
from the date the bankruptcy petition was filé&kars Petroleum & Transport Co. v.Burgess
Construction Services, Inc., 417 F. Supp. 2d 212, 223-24 (D.Mass. 2006) (cling AMS
Realty, Inc., 114 B.R. 229, 232 (Bankr. C.D.Ca. 1990). Under this provision the statute of
limitations began to run on the day plaintiff filed for personal bastkry, July 2, 2008, and

expired two years later, on July 2, 2010.isTlawsuit, filed in 2011, is timbarred.

y.

D
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Finally, although defendant has supported its Rule 12(b)(6) motionsgitiments on the
deficiencies in plaintiff's pleadingit also argues that the Court lacks personal jurisdictiidl
is a Delaware corporation that owns newspapers in the Southeastoaagtand Midwest
regions of the United States. Declaration of Matthew Gray, Dkt. #t12.ndt licensed to do
business in Washington, nor does it publish newspapers anyw heeeRadific Northwestld.
The article challenged by plaintiff appeared on the website of the EdSumm@n Oklahoma
newspaper.ld. Defendant asserts that this single act is insufficient to establislotiéC
specific jurisdiction Because defendant’'s motion to dismiss for failure to state a claim has
granted, theCourt need not decide the jurisdictional question as it is moot.

[I. Special Motion to Strike Pursuant to RCW 4.24.525

The Washington antsLAPPlaw provides, in relevamart, that “[a] party may bring a
special motion to strike any claim that is based on an action involublgcparticipation” as
defined in thestatute RCW 4.24.525(4)(a). The section applies to “any claim, however
characterized, that is based on atian involving public participation and petition.” RCW
4.24.525 (2). Anactinvolving public participation includes “[a]ny oral statemade . . . ina
place open to the public or a public forum in connection with an issue o€ olocern” and
“other lawful conduct in furtherance of the exercise of the constitutional sfghte speech in
connection with an issue of public concern. ..” RCW 4.24.525(2) (d) and (e).

An antiSLAPP law provides relief to a defendant whicimighe nature of
immunity from suit. Batzel v. Smith, 333 F. 3d 1018, 1025 (9th Cir. 2003) (addressing
California’s antiSLAPP statute.) In passing the law, the Washington legislature nated

concern regarding lawsuits “lught primarily to chill the valid exercise of the constitutional

bee

right[] of freedom of speecléis well as a concern over the chilling effect of “the costs associated
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with defending such suits.” RCW 4.24.525, notes 2010 ¢ 118. The statute accordinglyspi
for an award oéttorneys’ fees and cosfdus a statutory award of $10,000, to a defendant W
prevails on an antsLAPP motion RCW 4.24.525(6)(a)(i), (ii).Conversely, if the Court finds
that theant-SLAPP motion to strike was frivolous or brought solely to cause unnecessary (¢
costs, attorneys’ fees, and $10,000 shall be awarded to the opposing party. RCW
4.24.525.(6)(b)(i), (ii). The special motion to strike is therefore not withsk to the moving
party.

Defendant filed the an6LAPP motion at the same time, and in the same document
the Rule 12(b)(6), without designating it as a motion in the alterndtlegertheless, the Court
shall decline to rule on the at8LAPP motionas it has already deteimad that plaintiff's
complaint shall be dismissed in its entirety for failure to state a eadrior lack of personal
jurisdiction Such dismissal shall be without leave to amend, as set forth bélovelaims
remain to be stricken pursuaotdefenént's motion to strike, so the motion is moot.

Defendant may argue thadiditional reliefis available through the an8LAPP motiorto
strike, includingcosts, attorneys’ fees, and the statutory award of $10,000. Whiéanibisnt
is significant, itis outweighed by thburden on the parties and the Court of proceeding to
consider the motion, because the Court could not do so without firetsasttly plaintiff's
renewed motion foa declaratory judgment on the constitutionality of the Washington anti
SLAPP statute. Dkt. # 43. Defendant could have avoided thsult by filing the Rule 12(b)(6
motion first, to be followed by an anti-SLAPP motion only if the Ruléo}(®) motion did not
fully dispose of the claims. Instead, the Court shall detiheranttSLAPP motion moqtas

there are no eims remaining to be stricken.

ovide

ho

lelay,

, dS
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CONCLUSION
Defendant’'s Rule 12(b)(6) motion to dismiss the complaint and all cthensin(Dkt. #
7) is GRANTED and the complaint and action are DISMISSHPaintiff shal not have leave
to amend, as any amendment would be futile under the statute of limitatioicablgplo his
claims
Defendant’'s artSLAPP motion to strike plaintiff's claims is DENIED as moAll

remaining motions filed by plaintiff are STRICKEN.

DatedOctober 12, 2011.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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