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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

POLYGON NORTHWEST COMPANY CASE NO.C11-620 MJP
LLC,
ORDERGRANTING IN PART AND
Plaintiff, DENYING IN PART DEFENDANT’S
MOTION FOR SUMMARY

V. JUDGMENT

LOUISIANA-PACIFIC
CORPORATION

Defendant.

This matter comes before the Court on Defendant’s motion for summary judgment
No. 72) and Plaintiff's motion to seal (Dkt. No. 85). Having reviewed the motionsegpense
(Dkt. Nos. 83 and 90), the reply (Dkt. No. 88), and all related filings, the Court GRANI&ti
and DENIES in part Defendant’s motion for summary judgment and GRANTS Plaintdtisn
to seal.
Background
Polygon Northwest Company, LLC (“Polygon”) is suing Defendant LouisRaxafic

Corporation (“LP”), alleging LP supplied defective vinyl siding in homes built by Polygon i
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2004. Itis undisputed LP eventually replaced the defective siding in 2006; however, Polygon is

suing LP for (1) implied indemnity, (2) violating the Washington’s Product Liability Act
("WPLA"), (3) breach of implied warranty, (4) violating the Washington Consupnetection
Act (“CPA"), (5) unjust enrichment, and (6) misrepresentation.

Polygon is a residential home developer that builds sifaghely and multifamily
dwellings in Washington and Oregon. (Dkt. No. 84-1, Landschulz Decl. at 14.) LPis a
manufacturer of vinyl siding, including the Rockwell siding at issue in this actiosedBan its
marketing materiald,P’s Rockwell siding offered siding darker and richer than typical sidin
(Dkt. No. 84-1, Landschulz Decl. at Ex. A.) Originally introduced in 2001, Rockwell siding
re-engineered in 2003 to include “premium heat distortion additives” so tlatld twithstand
the higher heat absorption common to richer, darker colors.” (Dkt. No. 86-1, Moomaw De

Ex. B.)

Beginning in 2004, Polygon installed LP’s Norman Rockwell vinyl siding (“Rockwell

siding”) in over 600 of its homes. After discovering defects, however, Polygon contacted
LP sent two of its representatives to investigate the siding, Rick Lappipgfiia and Kyle
O’Shea. In October 2004, Lappin issued his report, which concluded there was “obvious
distortion damage” and recommended LP “work towards improving the overall quality of t
product.” (Dkt. No. 84-1 at 21.) However, Lappin’s report also stated, “I believe thg sidbe
performing to expectations—it's the nicest group of Rockwell I've seen used to ¢lat¢

In November 2004, Polygon representative Chris Landschulz (“Landshulz”) responded to
Lappin’s report in a letter, and included Polygon’s concerns regarding heat dist¢ildnNo.
84-1, Ex. E.) Lappin discussed Landschulz’s letter in an internal enidil tepresentatives. |

the internal email, Lappin expressed concern that LP was not adequately cdsqringuct
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with heat distortion modifiers. (Dkt. No. 86-1, Ex. D.) In response to Landschulz, however,

Lappin merely stated LP stands behind its products and agreed to “replacdiragnyosind
defective.” (Dkt. No. 86-1, Ex. F.)
Landschulz testifiethat LP did not honor Lappin’s promise. (Landschulz Decl. at |

Polygon was forced to prove LP’s siding was defective and to employ its ownsetxpert

investigate the Rockwell siding. (ldt 9 18.) In October 2005, Polygon met with Lappin and

LP’s corporate counsel, Douglas Anderson, to discuss its expert’s findingat {Idl9.) After

the meeting, Anderson sent Polygon a letter re-statirighitbgroblems relate to installation and

not any defect in the Rockwell siding. (Dkt. No. 86-1, Ex. E.)
Polygon believes LP’s conduct was deceptive. Based on discovery, LP was awarg
the Rockwell siding was defective. At the time, LP had received @ complaints regarding
the Rockwell siding. (Dkt. No. 86-1, Ex. F.) In addition, Lappin and others had internally
discussed problems with the Rockwell siding’s heat distortion as early a28@5. (Dkt. No.
86-1, Ex. G.) In fact, in October 2005 an internal report about a separate claimLP
representative observed, “deformation is consistent with materials found on therFglygo

sites, which were found faulty due to lack of heat distortion modifiers.” (Dkt. No. 88-H.E

LP finally agreed to pay for the cost of replacing the defective siding in March 2006

(Dkt. No. 84, Landshulz Decl. at § 22.) However, LP declined to reimburse Polygon for th
attorneys’ fees and expert consulting fees. gid 23.)
Discussion

A. Motion for Summay Judgment

“The court shall grant summary judgment if the movant shows that there is no gen

dispute as to any material fact and the movant is entitled to judgment as a nlattet Béd. R.

17.)
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Civ. P. 56(a). The moving party is entitled to judgment as a matter of law when thevmagm
party fails to make a sufficient showing on an essential element of a claim in the vaselo

the nonmoving party has the burden of proof. Celotex Corp. v. C4irétt).S. 317, 323

(1985). There is no genuine issue of fact for trial where the record, taken as acahiol @0t

lead a rational ter of fact to find for the nonmoving party. Matsushita Elec. Indus. Co. v. Z

Radio Corp.475 U.S. 574, 586 (1986) (nonmoving party must present specific, significant
probative evidence, not simply “some metaphysical doubt.”); Fed. R. Civ. P. 56(e). Conv
a genuine dispute over a material fact exists if there is sufficient evidencetsuyptiee claimed
factual dispute, requiring a judge or jury to resolve the differing versions atithe Anderson

v. Liberty Lobby Inc., 477 U.S. 242, 253 (198@).W. Elec. Service Inc. v. Pacific Electrical

Contractors Associatio809 F.2d 626, 630 (9th Cir. 1987).

1. Implied Indemnity

Polygon’s implied indemnity claim is based on the fact Polygon was required by st
to warranty the homes it built. SinBelygon’s warranty covered any problems with the sidil
Polygon allege#t was rendered liable for LP’s defect. Defendant sdedmissal on Polygon’s
claim for implied indemnity because, as Polygon concedes, no homeowner or otheaityird-
has sued Polygon for damages related to LP’s defective siding. The Court GRANTSpun
judgment as to this claim. However, because it ditwgl speculative to guess whether a third
party claim may arise in the future, the Court DISMISSES this claim WITHOWHIPRICE.

2. WPLA
Defendant argues the recovery Polygon seeks (i.e., attorneys fees and consusaist

not available under the WPLA. The Coagres.
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Under the WPLA, a plaintiff may recover for “harm” caused by defective products,

cannot recover for economic losses. RCW 7.72.030; RCW 7.72.0868&3isd ouchet Valley

Grain Growers, Inc. v. Oops & Seibold Gen. Constr.,, ht9 Wn.2d 334, 351 (1992)(“The

WPLA confines recovery to physical harm of persons and property and leaves econgmic
standing alone, to the Uniform Commercial Code.”) In Washington, two testsearéous
determine whether a plaintiff's claimed harm c®@eomic—the sudden and dangerous test af
the evaluative approach. Id.he former does not apply; however, the parties dispute whetl
the claim is recoverable under the latter.

The rationale underlying the evaluative approach is that a product user should not

suffer a calamitous event before earning his remedy in tort.” Washington Water @ow.

Graybar Elec. Cp112 Wash.2d 847, 866-67 (1989). Under this approach, the court deter

“whether the safetynsurance policy of tort law dhe expectatiofibargain protection policy of
contract law is most applicable to the claim in questioiotichet 119 Wn. at 353. Specificall
courts consider (1) the nature of the defect, (2) the type of risk, and (3) the nmewhah the
injury aro®. Id. at 351-52.

Here, Polygon’s claim is economic in nature and not recoverable under the WRER
the nature of the defect is that the siding suffered from distortion, deformattbfading. In
short, the siding failed to perform as expected,ifovas not a safety hazard@he nature of the
defect implicates the expectatibargain policies of contract law, not tort la8eeNobl Park,

L.L.C. of Vancouver v. Shell Oil Cp122 Wash.App. 838, 849 (2004)(considering whether {

product merely failed to meet the purchaser’s expectation or “whether it sydiehwed,
exploded, or came apart, such as in a violent collision”). Second, the type of risk posed I

defect does not implicate tort policy. While risk to persamesonsidered signifiant risks and
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implicate tort law, riskto other property is not determinativ8taton Hills Winery Co., Ltd. v.

Collons 96 Wash.App. 590, 598 (1999). At most, removal and replacement of the defect
siding caused damage to other propartyg thewarpng of the siding was foreseeable and the
magnitude of the risk minimal. Third, the manner of the injury does not warrant a W&ibA
While the defect was apparent soon after installation, it was not a result ofea sumit

calamitous event

Gt 9. Under the evaluative approach, Polygon’s claim arises under
contract law and not the WPLA.

Finally, as an ancillary matter, Polygon’s claim fails because any harm redevender
the WPLA was already paid by LP. As Polygon concedes, LP agreed to pay for the cost
and replace the defective siding. Polygon’s claim now is merely for the expensesdnn
hiring attorneys and consultants to evaluate the defective siding. Sincerheésaiat for
physical harm of persons and property ingteadfor Polygon’s economic losses, the Court
GRANTS summary judgmentith respect td?olygon’s WPLA claim.

3. Breach of Implied Warranty

LP seeks summary judgment on Polygon’s breach of implied warranty claim becad
LP’s warranty disclaimed all implied warranties. Polygon responds (1) LP’sptterexclude
all other warranties was unconscionable, and (2) the exclusionary clause fégessgential
purpose. Polygon’s second argument has merit.

a. Conscionability

Liability limitations are not enforceable if they are unconscionable. Puget Sound

Financial, L.L.C. v. Unisearch, Incl46 Wash.2d 428, 438 (2002). Courts use two different
tests to determine whether a warranty disclaimer applies in a commercial trangagtibe

Bergtest or (2) a totality of the circumstances approachSeeBerg v. Stromme79 Wash.2d

ve
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184 (1971). Under the strictBergtest, warranty disclaimersust be both explicitly negotiate
and set forth with particularityld. Under the “totality of the circumstances approach,”
however, the presumption is that the limitation is prima facie conscionable thdgsmsrty

seeking to invalidate the liabilitynhitation shows otherwise. Schroeder v. Fageol Motors, If

86 Wash.2d 256, 262 (1975). The totality of the circumstances approach applies when tf
no evidence of unfair surprise in the business dealing, whiBdfgtest applies when there is

unfair surprise.American Nursery Products, Inc. v. Indian Wells Orchatd® Wash.2d 217,

224 (1990).No unfair surprise exists when negotiations are “between competent persons
at arm’s length, with no claim of an adhesion contract, when theacbrbntains a specific
disclaimer and when the contract language is cldak.”

Here, the LP warranty was conscionable. First, the totality of the circumstastes
applies because there was no unfair surprise. There was no great disparity itietsie par
bargaining power, Polygon and LP operated at arm’s length, and the warranty language i
capital letters and conspicuous. Second, in applying the totality approach, courtsr¢baside
presence or absence of negotiation regarding the clénaseyistom and usage of the trade; ar

policy developed between the parties during the court of dealing; and the conspicuousne

clause in the agreemerfuget Soundl46 Wash.2d at 438n this casel .P’s warranty was that

the Rockwell siding “wilremain free from manufacturing defects that cause peeling, flakin
rusting, blistering, or rotting.” (Dkt. No. 84-1 at 11, Landschulz Decl., Ex. B.) This s in
keeping with warranties by other siding manufacturers. (Dkt. No. 89-1, Gheen Decl.) Hx.
capital letters, the warranty excluded all other express and implied viesrdimtcluding any
implied warranty of merchantability or fitness for a particular purpoge.at 13.). While it

appears the LP warranty was provigdtér Polygon madéts purchase, suggestisgme
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procedural unconscionability, Polygon bears the burden of showing the warranty is not
conscionable under the totality of the circumstances &ate he mere timing of the LP
warrantyis not enougland Polygon fails to point to any policy or custom and usage of the {
that would suggest the warranty is unconscionable, the Courtlfifidsvarranty is
conscionable.

b. Essential Purpose

Polygon’s second argumestthat the limitation of remedies is invalid becaudaiits
of its essential purpose. The Court finds this argument has merit. Under thenUnif

Commercial Code, a limitation of remedy clause is ineffectual when it deprivety afptre

substantive value of its bargain. Wash.Rev. Code § 62A.2-719. Limitedie=nodauses fail of

their essential purpose in two situations, one of which is “when the seller or otlyenegarred

to provide the remedy, by its action or inaction, causes the remedy td/fait.’Enterprises, Ing.

v. Lewis Refrigeration Cp556 F.2d 951, 955 {oCir. 1977). Typically, cases in this categd

are those in which the plaintiff's remedy was limited solely to repair oacepient of defective
parts and the seller failed to replace or repair in a reasonably prompt andgligent nanner.
Id.

Here, the LP warranty limited the consumer’s available remedies to “either repair g
replace[ment of the] defective or damaged Product(s) including all labenaterials necessat
to perform the work.” (Dkt. No. 84-1 at 11, Landschultz Decl., Ex. B.) However, the reme
under the LP warranty failed in its essential purpose. LP did not repair tiotdefRockwell
siding until March 2006 over a year after Polygon first notified Polygon about the distortio
Based on the record, LP appears to leabed in fulfilling its own warranty despite being aw

of the defect.
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Since Polygon’s sole remedy under the warranty was rendered ineffectual by IoP’s
actions, LP’s warrantgnay be invalid. The Court DENIES_P’s motion for summary judgmen
basedon breach of the implied warranty.

4. CPA

Defendant argues Polygon’s CPA claim fails because there was no unfair or dece
or an injury to its business or property. The Cdlisagres.

To recover under the CPA, a plaintiff must establish (1)rdaiuor deceptive act or

practice, that (2) occurred in trade or commernce, (3) impacted the publistintéyenjured the

plaintiff’'s business or property, and (5) was causally related to the injunygnkén Ridge

Training Stables, Inc. v. Safeco[€iitns. Co, 105 Wn.2d 778, 785-93 (1986). Not every bre

of contract or instance of negligence rises to the level of an unfair or deceptiBeaBtake v.

Federal Way Cycle CentetO Wn.App. 302, 311-12 (1985). An unfair or deceptive act is o

that “has a capacity to deceive a substantial portion of the public.” Hangman Ridg&/n.2d

at 785-86. An “injury” must be an injury to the claimant’s business or property; hqwieser

injury “need not be great.Signo-Lite Signs, Inc. v. DeLaurerflorists, Inc, 64 Wash.App.

553, 563-64 (1992).

Here, there is no question Polygon established an injury to its business or property.

Polygon retained attorneys and experts to investigate the Rockwell siding défeetsesult,
Polygon spent monegnd time away from its core businesise., building and selling homes.
addition, Polygon lost goodwill when its customers suffered from repeated sidurggaiin

their home.SeeNordstrom, Inc. v. Tampoulp407 Wash.2d 735 (1987)(recognizing amiipj

may be based on loss of business reputation and loss of goodwill.) To the extent LP argt

was no injury because Polygon voluntarily assumed the burden of submitting warragifies its
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LP’s argument is unavailing. While Polygon might not haneirred any cost if it had let
homeowners submit their defective siding claims to LP directly, Polygon was ajsotsab
liability because Polygon included a warranty with its homes. LP’s argument, on thbanide
would be bad policy—if homebuilders were not required to warranty its homes, homebuilg
would use cheaper and lower quality materials and merely refer homeowrtezs to t
manufacturers for any defects. LP’s argument that Polygon suffered no injury, aeisefor
facetious.

The closer calis whether LP’s conduct in failing to disclose known defects in the sig
is an unfair or deceptive act under the CPA. Under the CPA, a seller may be liablé faiten
to disclose a material fact, even if the circumstances do not establish frawdulesalment.

Carlile v. Harbour Homes, Incl47 Wash. App. 193, 212 (2008). However, the general du

disclose material facts arises only when the facts are known to the seller bugilgot ea

discoverable by the buye@Griffith v. Centex Real EstatCorp, 93 Wash.App. 202, 215 (1998)).

Here, the Rockwell siding was not “plainly” defective and there is currentlyideree LP
knew the Rockwell siding was defectiwen it was marketed or sold’he mere existence of
other customers having filed warranty claims does not suggest LP knew the Roaknghss
defective. However, on June 14, 2012, the Court granted Polygon’s motion to compel po
closing warranty liabilities between LP and third-party KP Building Products Biglrheeting
minutes regrding the vinyl siding business. Polygon may not have a CPA claim based or
today’s record; however, a CPA claim may exist once LP complies with theé Canalér to
compel. Since the documents to be produnagshow LP was aware of the Rockwell siding

defects, dismissal of Polygon’s CPA claspremature.
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The Court DENIES.P’s summary judgment motion because there is a factual dispd
to whether LP’s conduct was deceptive and whether it caused injury to Polygon’s busineq

5. Unjust Enrichment

In Washington, a plaintiff who is a party to a “valid express contract is bound by th
provisions of that contract” and may not bring a claim for unjust enrichment for isg&ieg a

under the contract's subject mat@handler v. Wash. Toll Bridge Authl7 Wash.2d 591, 604

(1943);see alsdJnited States ex. Rel. Walton Tech., Inc. v. Weststar En’'g,200. F.3d 1199,

1204 (@ Cir. 2002)(applying Chandler Here, Polygon is a party to a contractual relationshjp.

In fact, Polygon is suing on that coett based ohP’s failure to abide by itarritten warranty.
Since a contractual relationship exists, Polygon’s claim for unjust enrittialsn The Court
GRANTS LP’s motion for summary judgment and DISMISS Polygon’s unjust enrichment

6. Misrepresentation

LP argues the independent duty doctrine bars Polygon’s misrepresentation claim.
Under the independent duty doctrine, plaintiffs are prohibited from recoveriag ingses to

which their entitlement flows only from contradtastwood v. Horse Harbor Foundation, Jnc

170 Wash.2d 380, 394 (2010). However, the doctrine does not bar recovery in tort when
defendant’s alleged misconduct implicates a tort duty that arises indeperad¢hédyterms of

the contract._Elcon Const., Inc. v. Eastern Washington Univep5i8/P.3d 965, 969 (Wash.

2012).

Here, LP argues the independent duty doctrine precludes Polygon’s fraud claim. L

argument unavailing. First, the Washington Supreme Court’s 2012 decigtmoim

undermines the appeléacourt case LP relies on for its arguméarlile v. Harbour Homes,

Inc., 147 Wash.App. 193 (2008). Hicon the Supreme Court specifically held the independ

te as
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duty doctrine did not apply to preclude the plaintiff's fraud clailcon 273 P.3d at 970. Thu
the appellate court’s cursory reasoningarlisleto find otherwise is unpersuasive. Second,
LP’s reliance on Justice Chambers’s concurring opinion in EastVikedise fails. While

Justice Chambers suggested the independent duty docanapply to product liability cases
and real property cases, the CourElnoonemphasized that the doctrine is applied to a “narrg
class of cases” and “even in the real property context...[the courts] have repeatedizestag

fraud claim to be outside the doctrine’s scope.” 273 P.3d at 969; sedlgandre v. Bul] 159

Wash.2d 674 (2007)(finding a claim for fraudulent concealment is not barred by the econ
loss rule, which was the precursor to the independent duty doctrine). Thereféeehighaction
relates to product liabilityglconsuggests the independent duty doctrine’s scope does not €
to fraud claims.

Finally, to the extent LP alternatively argues Polygon has no fraud claim, LP’s argy
still fails because the factual recosdnot complete. A fraud claim requires Polygon show: (
representation of an existing fact, (2) materiality, (3) falsity; (4) the speakendddge of its
falsity, (5) intent of the speaker that it should be acted upon by the plaintiffa{gbiffis
ignorance of its falsity, (7) plaintiff's reliance on the truth of the representand (9) damage
suffered by the plaintiff. While the Cowagrees with LP that Polygon has not shown LP kne
the Rockwell siding was defective, Polygon needs time napbete the record. As discussed
above, the Court just granted Polygon’s motion to compel. Depending on the results of tf
order, Polygon may be able to meet its burden.

The Court DENIES.P’s motion for summary judgment because further discovery
regardng LP’s knowledge of the defect is pending after the Court’s order to compel.
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Conclusion

The Court GRANTS in part and DENIES in part LP’s motion for summary judgmen

Specifically, the Court (1) GRANTS summary judgment and DISMISSES the oplig
indemnity claim WITHOUT PREJUDICE because Polygon concedes the claimyistrrgte,
(2) GRANTS summary judgment on the WPLA claim because economic loss is n@redieV
under the WPLA, (3) DENIES summary judgment on the breach of implied warramty clai
becaise LP rendered Polygon’s sole remedy under the warranty ineffectual, (4) DENIES
summary judgment on the CPA claim because there may be evidence LP knew of the Rg
siding was defective based on the Court’s recent order to compel, (5) GRANIT&su
judgment on the unjust enrichment claim because the existence of a contractoakiefati
precludes the claim, and (6) DENIES summary judgment on the misrepresealaitio becaus
further discovery is pending based on the order to compel.

In addition, Plygon filed a motion to seal Exhibits D, F, G and H, which are attachg
Polygon’s response to summary judgment. These are LP docuhegfslygon filed under thg

parties’ stipulated protective order. Since LP responds thatltinger seeks tged certain

exhibits the Court GRANTS the motion in paridhSEALS Exhibits D, F, and H, which contai

internal communications with LP’s lawyers as well as personal information regasdiagn
individuals who made warranty claims to LP unrelated to Polyd¢omes. The Court ORDER
LP to submit redacted versions of Exhibits F and H within ten (10) days of entry of the Or

The clerk is ordered to provide copies of this order to all counsel.

Nkt

Marsha J. Pechman
United States District Judge

Datedthis 27thday of June, 2012.
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