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hited States of America et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

JUAN D. VEGA, JR.,
Plaintiff,
V. Case No. C11-632-RSM
UNITED STATES OF AMERICA, et al., ORDER DIRECTING RESPONSE TO
DEFENDANTS’ MOTION FOR
RECONSIDERATION AND DENYING

PLAINTIFF'S MOTION FOR
Defendants. RECONSIDERATION

This matter is before the Court on Ptéimrand federal Defendants’ motions for
reconsideration (Dkt. ## 92, 93). For the reasons that foll@nCtiurt directs Plaintiff to
respond to Defendants’ motion&aDENIES Plaintiff's motion.

|. FEDERAL DEFENDANTS’ MOTI ON FOR RECONSIDERATION

Federal Defendants request reconsideration of the Court’s November 1, 2012 Ordgq
# 91) dismissing all but Plainti§’ procedural due process clainamgt them. Pursuant to Loca

Civil Rule 7(h)(3), the Court directs Plaintiff tespond to federal Defendants’ argument that
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they are protected under the dowrof qualified immunity. The govement argues that even if
Plaintiff was denied procedural elprocess, a governmental entity’s failure to follow a rule o
regulation, by itself, does not support a claimvietation of a plaintiff’'s constitutional rights.
Ovev. Gwinn, 264 F.3d 817, 824 (9th Cir. 2009). The Defeniddurther contend that while thg
right to procedural due proceassclearly established, the rigbf a convicted prisoner to a
hearing prior to disciplinary actn is not, and for that reason, theyould be entitled to qualifieg
immunity.

The determination of whether a right was digastablished “must be undertaken in lig
of the specific context of the casmt as a broad geral proposition.'Saucier v. Katz, 533 U.S.
194, 201 (2001). The individual circumstances of the case do not, however, provide a bas
qualified immunity if “the unlawfulness aapparent in light of preexisting lawlénsen v. City
of Oxnard, 145 F.3d 1078, 1085 (9th Cir. 1998) (intdrcigation omitted). Therefore, the
guestion is “whether the statetbk law” in 2008 gave Defendaritair warning” that Plaintiff's
transfer was unconstitutionad.

Plaintiff's response brief shall be no longeathseven pages in length and shall be file
by February 11, 2013. Federal Dadants’ reply brief shall beo longer than five pages in
length and shall beléd by February 15, 2013.

II. PLAINTIFF'S MOTION FOR RECONSIDERATION

“Motions for reconsideration are disfavoretidcal Civil Rule 7(h)(1). “The court will

ordinarily deny such motions in the absence sifi@ving of manifest error in the prior ruling of

a showing of new facts or legal authority whaduld not have been brought to its attention

earlier with reasonable diligenced.
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Plaintiff argues that “[h]ad the Court usee ttorrect regulations ieffect on October 16,

2008, Plaintiff's claim that the disciplinary heagy held on October 23, 2008, violated his rights

to a timely hearing pursuant ®BOP’ regulations would havieeen confirmed.” The Court
disagrees. Dkt. # 93, p. 9. While the Court considered Plaintiff's argument unGe¥.B38 §
541.7(c) and 28 C.F.R. § 541.8(c)—regulations that did not become effective until March ]
2011—application of the 2008 regulations provitigdPlaintiff does not change the outcome.
Plaintiff contends that und@8 C.F.R. 8§ 541.11 and 28 C.F.R. § 541.15(b), he was entitled
hearing within three work days after the ohent report was created. However, 28 C.F.R. §
541.15(b) states: “[e]ach inmate so charged iglewto an initial hearing before the UDC,
ordinarily held within three work days...” (emphasis added). The regulation simply suggestg
that the hearing occurs within three work datydpes not require itLikewise, table 2 of 28
C.F.R. 8 541.11 also includes the wordinarily. The Court appreciatédaintiff's readiness to
point out its use of the timelpappropriate regulation. The Codinds that the inaccuracy doe
not amount to manifest error, as it was not deeisif the Court’s Order. The language of the
regulation was cited in the prews order as an illustration ththe hearing was conducted with
the suggested, not mandatory, time frame. Dkt. # 91, p. 7.

Plaintiff also contends th#twas his belief that upocompletion of the institutional

oOa

)

n

residential drug abuse treatm@nbgram, he would be released from prison on his “presumptive

release date of February 15, 2009.” Dkt. # 93, p. 15. In support, Plaintiff cites to 28 C.F.FR
550.58, which states in part, “[a]Jn inmate wha completes a residential drug treatment
program during his or her current commitmealy be eligible . . . for early release . . . .”

(emphasis added). Dkt. # 94, p. 15. The wuagl “means a discretionary right, privilege, or
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power.” 28 C.F.R. 500.1(f) (empsia added); Dkt. # 94, p. 2. Furthermore, a “prisoner has
independent constitutional right to conditionakeede before the expiration of a valid sentenc
Greenholtz v. Inmates of the Nebraska Penal and Correctional Complex, 442 U.S. 1, 7 (1979).

Therefore, the Court finds that Plaintiff failed tdagsdish that he had a righd be released on hi

presumptive release date. Accordingly, RIfia motion for reconsideration is DENIED.

[ll. CONCLUSION
Having reviewed the motions and the remainder of the record, the Court hereby fin
ORDERS:
(1) Plaintiff’'s motion for reconsidation (Dkt. # 93) is DENIED.

(2) The parties are directed to respondhie federal Defendants’ motion for
reconsideration (Dkt. # 92) according to the briefing schedule set forth above.
(3) The Clerk is directed to neote Defendants’ motion (Dkt. # 92) for February 15, 2(

and send a copy of this Order to Plaindiffd counsel for Defendants William Browi
Oranda Phillips, ad Kevin Straight.
DATED this 17" day of January 2013.
RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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