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UNITED STATES DISTRICT COURT
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This matter is beforthe Courton the federal Defendants’ motions for reconsideration
(Dkt. # 92. For the reasanthat follow, the Court grants Defendants’ motion on the basis of
gualifiedimmunity. Accordingly, the Court vacates its finding in section Il1(B)(a) of its prior

Order (Dkt. # 91) and grants the federal Defendants’ motion for judgment on the pleadisgs
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entirety. Dkt # 63. As this Order results in the complete dismissal of Plamifiended
Complaint, allpending motions are stricken as MOOT. Dkt. ## 98, 99, 108.
. BACKGROUND
Plaintiff was sentenced to sixtiiree months of imprisonment, atiet Bureau of Prisons
(“BOP”) designated that he serkiss sentence at Sheridan Prison Camp. On August 20, 200

Plaintiff was transferred to participate in a residential drug treatmentgonaajr Pioneer

Fellowship Housé€“PFH”), a residential reentry center and an independent contractor of the

BOP. Dkt. # 24, T 2&laintiff believedthat upon successful completion of the program, his

174

institutionally presumptive release date would be February 15, 2009. Dkt. # 81, p.11. At different

occasions, Plaintiff informed Pioneer employee Counselor Bernadette Muahigethad five
active cases pending in several different courts in which he was represémetf pro se and
that he would be submitting requests to leave PFH to go to the Ninth Circuit Court of App¢
library or the King County Superior Court library. Dkt. # 24 at {1 25-26. Ms. Mathis told
Plaintiff those requests would be denied pursuant to Pioneer House [ublity26.

On September 17, 2008ls. Mathis met with Plaintiff to review his programming at
PFH. At this meeting, Plaintiff was presemtgith a case note document which he refused to
sign.Id. aty 33. On September 24, 2008, Ms. Mathis told Plaintiff that if he did not sign the
note, she would “write him up for failure to progrard” at 135. Plaintiff signed the document
at that ime, but wrote the words “under duress,” following his signatdre.

Between September 25, 2008, and October 16, 2008, Plaintiff lived at PFH without
incident. On October 8, 2008, Plaintiff received a “Level Advancement” for congplyith

work requirements, paying subsistence, participating in drug abuse treatmenthgniteeeof
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any incident write updd. at {1 4841. However, on October 16, 2008, a meeting in which
Defendants designed a plan for Plaintiff’'s removal by writing a falsetrppgoortedly took
place.ld. at]1 4242. Plaintiff alleges that the statements in the incident report were false a
were only included “[t]o cover up Defendants false, unlawful and illegal writeldipat§ 53.

On October 17, 2008, two Marshalls transferred Plaintiff in handcuffs from PFH to {
FederalDetention @nter (“FDC”) atSeaTac, pending a hearing on the violatidnat {{ 54-55.
On October 21, 2008, Pioneer staff conducted an investigation regarding the incidenangpd
concluded that Plaintiff violated a condition of a community program. Pioneer Housbataf
recommended his termination from Pioneer House to BRt 57. On October 23, 2008,
Donald Jackson, the PFH Home Confinement Coordinator/Center Discipline Committee
Chairperson for the BOP, issued “Findings of the Committee” regardingifflaiviolation. Mr.
Jackson concluded thdhe act wassommittedas charged” anckecommended that Plaintiff be
terminated “tampress upon you and other residents that this kind of behavior will not be
tolerated and that they will be held accountable when they violate BOP and P&Hmndile
regulations.”1d. at 1159-60.

Mr. Jackson noticed that the “Investigation Report” issued by PFH counselors was
incomplete andlecided to terminate the hearing until he was able to secure more evidence
the alleged violationd. aty 61. Mr. Jackson then sent a letter to the Biti@ing that Plaintiff’s
hearing “was delayed” due to his transfer to FDC. Ultimately, BOP onedithe Pioneer
House discipline report and expunged it from Plaintiff's recDid. # 81 at p. 37Plaintiff was

transferred to another reentry center acdma, WAon January 15, 2009. On June 5, 2009,
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Plaintiff was released from BOP custody before his initially projecte@sel date of July 13,
2009.1d. at p. 12.

Federal Defendantequestedeconsideration of the Court’s November 1, 2012 Order|
(Dkt. # 91) dismissing all but Plaintiff's procedural due msscclaim against therRursuant to
Local Civil Rule 7(h)(3), the Court directed Plaintiff to responthfederal Defendants’
argument thatthey are protected under the doctrine of qualified immunity

II. DISCUSSION
“Motions for reconsideration are disfavored.” Local Rule CR 7(h){@)e“court will

ordinarily deny such motions in the absence of a showing of manifest error in theulomigpior
a showing of new facts or legal authority which could not have been brought to itoattenti
earlier with reasonable diligenced.

Individual federal Defendants conteticht the Court’s ruling that Plaintiff states a
procedural due process claim because he was transferred from PFH to FDC Seai@a priof

disdplinary hearingconstitutes manifest error. Dkt. # 92, p. 2. The government coritestdd)

Plaintiff was not entitleda any due process; (2) convicted prisoners do not have a liberty interest

in pre-disciplinary hearings; (3) BOP regulations do neat® a liberty interest in such a
hearing; and (4) even if, Plaintiff has a procedural due process rigptéalesciplinary hearing,
the ndividual Defendants are entitled to qualified immunity because such right wdsarbt ¢
establishedld.

The gowvernment arguethatbecause prisoners do not hauiarty interest in being
housed in any particular BOP facilifylaintiff wasnot entitled to any due proce3fie

governmentites numerous cashbslding that prisoners’ due process rights notviolated

ORDER GRANTING DEFENDANTS’ MOTION FOR RECONSIDERATIONA
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when they are transferred ather disciplinary unitsSerrano v. Francis345 F.3d 1071 (9th Cir.
2003) @dministrative segregatisrResnick v. Haye213 F.3d 443 (9th Cir. 2000yecial
housing unit, May v. Baldwin 109 F.3d 557 (9th Cir. 1997) (disciplinary segregationunit
LynchBey v. Boldepd4 F. App'x 696 (6th Cir. 2002administrative segregatirorwat v.
Maloney 360 F. Supp. 2d 146 (D. Mass. 2005) (segregatioi. Uihits case, however, is not
about an internal transfer within a prison; instead, this case is about a traoraefardrug
treatment/work release program back to prison.

PostSandin only an “atypical and significant hardship” in relation to the ordinary

incidents of prison life gives rises to a liberty interest protebtethe due process clauSandin

v. Conner515 U.S. 472, 484 (1995)ackson v. Carey853 F.3d 750 (9th Cir. 2003) (a prisong

possesses a liberty interest under the due process clause when a change cotiimennent
that imposes an atypical andrsficant hardship in relation to the ordinary incidents of prison
life). The threshold question therefore is whether removal from PFH imposed an “atypical
significant hardship” implicating liberty interest.

The Ninth Circuit has not specifically held that terminatioparticipation in a work
release or reentpyrogramconstitutes an “atypical and significant hardshipcgivever,other
Circuits haveheld that innatescontinued participation in work release programplicates a
liberty interest prtected by due proceddarper v. Young64 F.3d 563, 565 (10th Cir. 1995)
aff'd, 520 U.S. 143 (1997Edwards v. Lockhas©908 F.2d 299 (8th Cir. 19905im v. Hurston
182 F.3d 113 (2d Cir. 199%iedl v. City of New York210 F.3d 79, 84 (2d Cir. 2000);
Anderson v. Recoyd46 F.3d 324 (2d Cir. 200&jlere, Plaintiff's continued participation at

PFH was terminated prior to a hearing. While the Court agrees with Defenldaithe failure
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to follow a BOP regulatiodoes not alone create a protected liberty interest, the punitive
termination may implicate a liberty interest thatrrants application of procedural protections

The Court cannot say, however, that such a right was clearly established uhaerdhe
this circuit, and accordingly Defendants are entitled to qualified immunity. To deewhether
a right was clearly establishéake inquiry “must be undertaken in light of the specific conbéxt
the case, not as a broad general propositadicier v. Katz533 U.S. 194, 201, 121 S.Ct. 215
150 L.Ed.2d 272 (2001). The individual circumstes of the case do nptovide a basis for
qualified immunity if “the unlawfulness was apparent in light of preexisting’ laansen v. City
of Oxnard,145 F.3d 1078, 108519 Cir. 1998) (internal citation omitted). “Although earlier
cases involving ‘fundamentally similar’ facts can provide especiatiypgtsupport for a
conclusion that the law is clearly established, they are not necessary tdfiswiotga’” Hope v.
Pelzer 536 U.S. 730, 741(2002). The Supreme Court has made clear that “officials can sti
on notice that their conduct violates established law even in novel factual cincoessth.
Therefore, theuestion is “whether the state of the law” in 2008 dag&ndants a “fair
warning” that Plaintiff'spre-hearingtransfer was unconstitutionadl.

The Court directed Plaintiff to respond to the Government’s qualified immunity
argument. Plaintiff timely filech response but cited nelevantauthority addressintpe narrow
issue of whether the law was clearly establighe2ZD08. Although the Ninth Circuit has not
foreclosed thatermination of a rertry or drug rehabilitatioprogram may result in an atypica
hardship, the contours afhethersuch erminationrequires procedural due process protection

cannot be said to be clearly establish&tus, the Court cannot hold Defendants lidbte
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failing to provide a preéermination hearing pursuant BOP regulations duringlaintiff's
transfer from PFHback to prison.
[11. CONCLUSION
Having reviewed the motion, the response and reply thereto, and the remainder of
record, the Court hereby finds and ORDERS:
(1) Defendang’ motion for reconsideration (Dkt. # P& GRANTED
(2) The Court vacates its finding in section IlI(B)(a) of its prior Order (Di&l}

(3) All pending motions (Dkt. ## 98, 99, 108) are stricksnMOOT,

(4) The Clerk is directed to close the casd anter judgment in favor of all Defendants.

DATED this 1day ofApril 2013.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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