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hited States of America et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
JUAN D. VEGA, JR,,
Plaintiff,
V. Case No. C11-632-RSM
UNITED STATES OF AMERICA, et al., ORDER ON MOTIONS
Defendants.

I. INTRODUCTION
Plaintiff Juan D. Vega, Jr., proceedipg se brings this action against the United Stat
of America; Pioneer Human Sereg (“Pioneer”) — a private gooration that owns and managq
a residential re-entry center in Seattle Wiagton called the Pioneer Fellowship House; and

several individuals employed by &agf these defendants. Plafhasserts fifteen causes of
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action arising out of his removal from theReer Fellowship House and placement back in

federal detention. Before the Court are motiondismiss Plaintiff's claims pursuant to Fed. R.

Civ. P. 12(b)(6) and 12(b)(1) filed by the gowment and its employees (the “government
defendants”) (Dkt. No. 29) andd®ieer and its employees (thadReer defendants”) (Dkt. No.
9). For the reasons set fortHdog, the motions to dismiss@GRANTED in part and DENIED
in part.

Il. BACKGROUND*

Plaintiff arrived at the Pioneer Fellowshiptte Residential ReentBenter (hereinafter
“PFH”) in August 2008. Upon arrival, Pldiff met with Pioneer employee Counselor
Bernadette Mathis. Plaintiff infmed Ms. Mathis that while he was incarcerated at the fede
detention center in Sheridan, Oregon, heltweh medically unassigned and not required to
work at any type of job. He also informed Niathis that he had fitka motion with the U.S.
District Court for the Western District of Washgton for a waiver from work and subsistence
payments during his time at PFH. (The motion s@ssequently denied.) Finally, he told Ms
Mathis that there were five active court prodagd in various jurisdictions in which he was
representing himself inro secapacity. Ms. Mathis told Plaiiiff that, pursuant to Pioneer
policy, Plaintiff would not be permitted to go amy library during his stay at PFH and any

“Authorized Absence” requests to visit lawrkiies would be denied. Following this

! For the purposes of these motions, the Court accefitetlalleged in the complaint as true, and makes all
inferences in the light most favorable to the non-moving pa@tker v. Riverside County Office of Equ84 F.3d

821, 824 (9th Cir. 2009) (internal citations omitted).
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conversation, Plaintiff filed lers and motions for continua®in his various court cases,

explaining that he was beingrded access to legal materials.

According to Plaintiff, on September 3, 2009, Ms. Mathis prepared a document entitled

“Individual Program Plan/Goals” related to Pli’s stay at PFH. In this document, Ms.
Mathis noted that Plaintiff was working on abting a medical waiver through the Veterans
Administration, that he had been informed thahbeded to see a doctorjtstify his claim, and
that he told her he had been exempt fromkweturing his time at Sheridan Federal Detention
Center. On September 17, 2008, Ms. Mathis gnepha Resident Case Note in which she
documented that Plaintiff had secured employmeétit Pioneer Food Services and that he w3
to commence employment on September 20, 2008.Mdthis asked Plaintiff to sign the case
note document and Plaintiff refused.

On September 23, 2008, Plaintiff receivedrdgults from a physical examination.
Plaintiff presented the results to Ms. Mathis. Astime, Plaintiff also told Ms. Mathis that he
wanted to continue working becauseliked and enjoyed his job.

On September 25, 2008, Ms. Mathis met withiftiff and two other PFH staff program
managers. Ms. Mathis told Plaintiff that théher program monitonsere witnesses and if
Plaintiff did not sign the case note document tltehad previously refused to sign, she would
“write him up for failure to program.” Dkio. 24, 1 35. Plaintiff sigrtethe document at that
time, but wrote the words “under duress,” follagihis signature. After signing the document
Plaintiff prepared two PFH “Requests to Stadlso known as “KITES”. The first KITE was
sent to Ms. Mathis and requestedopy of the rule or procedure that required Plaintiff to sign

case note documents. The second KITE wastséahe Director of PFH, Heather Mcintyre,
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requesting a copy of the Federal Bureau of Pri§B©GP”) Form BP-9. Plaitiff explains that a
Form BP-9 is the form used by federal inmates to file administrative complaints.

The following day, Plaintiff was summoned framork for a conference call with Ms.
Mathis, Federal BOP Community Correctiddffice manager William Brown, Jr., and PFH
director Heather Mcintyre. Plaintiff was tdldat the purpose of the meeting was to discuss
Plaintiff's “refusal to program” at PFH by signing the case note docuwiémthe words “under
duress.” Mr. Brown told Plaintiff during thiseeting that he needed to follow the rules and
‘program.”

Between September 25, 2008, and Octobe2@68, Plaintiff lived at PFH without
incident. During this time, Plaintiff received‘Level Advancement” for complying with work
requirements, paying subsistence, participating in drug abuse treatment, and being free o
incident write ups. However, on October 2608, a meeting purportedly took place between
Heather Mcintyre (Director of PFH), Bernadetathis (counselor at PFH), William Brown Jr.
(BOP employee and manager of Community Cdiwes), Kevin Straight (BOP employee) ang
Arinda Phillips (BOP employeé)According to Plaintiff, “theaforementioned Defendants, wef
determined[d] to make an example out of Pl#intvho is a black male, for his continuous legd

actions against the [Federal BOP’s Commufityrections Office].. and [PFH] ...by any

2 Mr. Vega named Oranda Phillips and William Brown agebéants in this action. It is the government’s
understanding that Mr. Vega intended to name Arinda Phillips, a BOP employee working with Residential R

Centers. Furthermore, Mr. 8wvn goes by William Brown, Jr.
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means... At that meeting, the Defendants designplan for Plaintiffs removal by writing up a
false Incident Report.” Dkt. No. 24, 11 41-42. The report stated:

Resident Juan Vega ared at PFH/RRC on 08/Z18. Upon his arrival,
resident Vega told his amselor, B. Mathis thdte was unwilling to obtain
employment due to his medical igsu However, Resident Vega was
unable to supply sufficient documation from any medical professional
stating that he was disabled and hirato work. Community Corrections
Staff instructed counselor, B. Mathisat Resident Vega needed to obtain
employment, follow house rules, pawbsistence, and be appropriately
programming. On 09/17/08, his counsdboMathis attempted to meet with
resident Vega to review and sign le@se note. Resident Vega stated he
would not sign the case note untilvasitor was approved. A second
attempt was made and Resident Vegigned his case note but placed
“under duress” next to his signagur Resident Vega spoke to CCM,
William Brown on 0925/08 via telephoneegarding his refusal to program
at PFH/RRC. Mr. Brown told Resideviega that he need to follow the
rules, and work with I8i counselor to complete necessary programming.
Mr. Brown stated that there woulask should be [sic] no more problems
with resident Vega while at the RRMn 10/16/08 at @D, Staff became
aware that Resident Vega has bgaumsuing an active case with the
Department of Labor anthdustries and is scheduled to go to trial this
Friday, October 17, 2008.

Dkt. # 31, Ex. A.

Plaintiff alleges that Ms. Mathis knew wail advance of October 16, 2008 that Plaintif
had an upcoming trial date. He also alleges tBefendants knowinglyntentionally and with
actual malice, [chose] Plaintiff, who is aabk male from over 200,000 plus inmates in the
Federal BOP system, as the only inmate thatgsired to seek their permission before access
a court by written correspondencdd. at §44. In addition, Plairticlaims that many of the
statements made in the incident report, includiregcontention that hefused to sign the case

note until a visitor waspproved, were false.
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On October 17, 2008, two U.S. Marshalls transi@ Plaintiff in handcuffs from PFH to
the Federal Detention Center — SeaTaseaTac, Washington, pending a hearing on the
violation. On October 23, 2008, Donald Jackson, the PFH Home Confinement
Coordinator/Center Discipline Committee Chairpersor the Federal BOP, issued “Findings ¢
the Committee” regarding Plaintiff's violatiorMr. Jackson concluded that “the act was
committed as charged.” In the section of tearing report entitled “Specific evidence relied
to support findings,” Mr. Jackson wrote,

| find that you committed the prohibitedt of Violating [$c] a condition of
community program (Code 309). Mynflings is [sic] based on the written
account of the reporting staff mempehich indicates on October 16, 2008

at 1030 hrs. Pioneer Fellowship Heustaff became aware that you were
pursuing an active case with the Department of Labor and Industries
without permission from Pioneer Fellowphiouse Staff. | also considered
your statement that youddnot know what you didlgnorant [sic] of rules

and regulations dose [sicpt constitute a legitimate excuse for violating
rules and regulations.

Dkt. No. 24, 159. Mr. Jackson purporteddigommended that Plaintiff be terminated “to
impress upon you and other residents that this kidmkbéavior will not be tierated and that the)
will be held accountable when they violate Fal@OP and PFH/RRC rules and regulations.’
Id.

Although the above committee report was gatexl, a hearing regarding Plaintiff's
violation was never held. According to Plaii's compliant, Mr. Jackson noticed that the
“Investigation Report” issued by PFH counseless incomplete. Specifically, the sections
entitled “Other Facts About the Incident,” “Statents of Those Persons Present at Scene,” 3

“Disposition of Evidence” had been left blank. eFéfore, Mr. Jackson decided to terminate tl
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hearing until he was able to secure mond@vwce about the alleged violation. Ultimately,
Plaintiff was reinstated at PFH on January 15, 2009.

Mr. Vega brings fifteen claims against thefendants for their actions in the above-
recited events. Defendants seek to dismisa¢kien in its entirety pursunt to Fed. R. Civ. P.
12(b)(6) and for lack of subject matterigdiction under Fed. R. Civ. P. 12(b)(1).

[ll. DISCUSSION
A. Motion for Service by U.S. Marshals

As a preliminary matter, the Court notes tR&intiff has an outstanding motion for the
Court to order the U.S. Marshals Servicaéove summons and hismaplaint on the governmen
defendants. In its Motion to Dismiss, the goveemt defendants indicate that they now waivg
service of the individual emplegs. Accordingly, Plaintiff'snotion (Dkt. No. 20) is MOOT.

B. Short and Plain Statemem Requirement Under Fed. R. Civ. P. 8(a)

Both parties move to dismiss Plaintiff’'s complaon the basis that it fails to comply with

Rule 8(a) of the Federal Rules of Civil Proceguequiring that a complaint contain “a short and

plain statement of the claim showititat the pleader is entitled telief.” Under Rule 8(a) “eact
averment of a pleading shall be simple, con@sé, direct.” The NintiCircuit has repeatedly
upheld district court dismissals based onmilés’ failures to comply with the Rule 8
requirements.See, e.g., Agnew v. Moo@R0 F.2d 868, 869 (9th Cir. 1968§¢chmidt v.
Herrmann,614 F.2d 1221, 1224 (9th Cir.198Qorcoran v. Yorty347 F.2d 222, 223 (9th Cir.
1965). However, “a dismissal for a violation undeteR&(a)(2), is usuallgonfined to instances
in which the complaint is so ‘verbose, confus@ad redundant that its true substance, if any, i

well disguised.’ "Gillibeau v. City of Richmondl17 F.2d 426, 431 (9th Cir.1969) (quoting

ORDER ON MOTIONS -7

Il

[92)




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Corcoran,347 F.2d at 223). Further, because dismis#al prejudice is a harsh remedy, distri¢

courts are advised to “first cadsr less drastic alternativedMcHenry v. Renneé§4 F.3d 1172,
1178 (9th Cir. 1996).

Here, the operative corgint is 56 pages longSeeDkt. No. 24. Plaintiff's original
complaint had been 98 pages lor&epeDkt. No. 1. While Plaintiff’'s complaint is lengthy, the
Court will not dismiss the complaint on this basis al@ee Hearns v. San Bernardino Police
Dept, 530 F.3d 1124, 1131 (9th Cir. 2008Agnewhas never been cited by this court as
standing for the proposition thatamplaint may be found to be in violation of Rule 8(a) sole
based on excessive length, norslaay other Ninth Circuit cas®ntain such a holding.”).
Moreover, as irHearns,the Court finds:

[The] complaint is logically organizedlivided into a description of the
parties, a chronological factudbackground, and a presentation of
enumerated legal claims, each of whiists the liable Defendants and legal
basis therefor. The [first amended complaint] and thgiral complaint
contain excessive detail, but are inteblg and clearly delineate the claims
and the Defendants against whom the claims are made... Here, the
Defendants should have no difficulty responding to the claims with an
answer and/or with a RulE2(b)(6) motion to dismiss.

Id. at 1132. Accordingly, Plaintiff's complaint d®@ot violate Rule &). Defendants’ motion
to dismiss on this basis is DENIED.
C. Failure to Comply with Local Rules

Plaintiff's response to the Pioneer DefendaMotion to Dismiss (Dkt. No. 14) is 33
pages long. Pursuant to this Court’s local ruberefs in opposition to motions to dismiss shal
not exceed 24 pages. Local Rule CR 7(e)f)hough courts liberally construe pleadings of

pro selitigants, sedeldridge v. Block832 F.2d 1132, 1137 (9th Cir. 1987), and seek to avoig
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denyingpro selitigants a hearing on the merits duagnorance of procedal technicalitiessee
Balistreri v. Pacifica Police Dep/1901 F.2d 696, 699 (9th Cir. 1990p]ro se litigants must
follow the same rules of proceduthat govern other litigantsKing v. Atiyeh 814 F.2d 565, 567
(9th Cir. 1987). Additionally, ta Court cannot and will not aas a party’s lawyer, even fpro
selitigants. See Bias v. Moyniha®08 F.3d 1212, 1219 (9th Cir. 200'Blaintiff's failure to
comply with court rules in any respect going fardl in this matter will result in sanctions.
Specifically, should Plaintiff fail to comply with ga limits in any future filing in this matter,
the Court will disregard any pagesexcess of the page limit.
D. Plaintiff's Constitutional Claims

The Defendants seek to dismiss severdlaintiffs claims under Fed. R. Civ. P.
12(b)(6). In considering a Rule 12(b)(6) mottordismiss, the Court must determine whethel
the plaintiff has alleged sufficient facts to stateaanclfor relief which is “plausible on its face.’
Ashcroft v. Igbal129 S. Ct. 1937, 1951 (2009) (quotiBgll Atlantic Corp. v. TwombJy650
U.S. 544, 570 (2007)). A claim iadially plausible if the plaintifhas pled “factual content that
allows the court to draw the reasonable infeeath@t the defendant is liable for the miscondu
alleged.” Id. (citing Twombly 550 U.S. 556). In making this assessment, the Court acceptg
facts alleged in the complaint as true, and makesfarences in the light most favorable to thg
non-moving party.Baker v. Riverside County Office of EQUs84 F.3d 821, 824 (9th Cir. 2009
(internal citations omitted). EhCourt is not, however, bound to accept the plaintiff's legal
conclusions.lgbal, 129 S. Ct. at 1949-50. While detailedtual allegations are not necessary
the plaintiff must provide morean “labels and conclusions” ar‘formulaic recitation of the

elements of a cause of actionwvombly 550 U.S. at 555.
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1. Section 198%laims

Counts 1 and 3 of Plaintiffs’ complaint araichs for “conspiring to violate constitution
rights” and “conspiring to violate i rights” and refer to 42 U.S.@& 1985 (3). To state a clair
under 42 U.S.C. § 1985 for a conspiracy to vlavil rights, a plaintiff must plead four
elements: “(1) conspiracy; (2) for purpose of dépg, either directly oindirectly, any person
or class of persons of equal protection of laws or of equal privileges and immunities under
and (3) act in furtherance of that conspiracywhereby a person is eghinjured in his person
or property or deprived atny right of privilege of itizen of United States.’'Keenan v. Allan
889 F.Supp. 1320, 1364 (E.D. Wash. 1995) (ci@agpenters v. Scoti63 U.S. 825, 828-29,
103 S.Ct. 3352, 3356, 77 L.Ed.2d 1049 (1983). Therskelement is two-pronged: a plaintiff
must identify a legally protected right and “demstrate a deprivation of that right motivated b
‘some racial, or perhaps otherwise class-basedliously discriminatory animus behind the

conspirators' action’.Id. (citing Sever v. Alaska Pulp Corf®@78 F.2d 1529, 1536 (9th Cir.199]

and Griffin v. Breckenridge403 U.S. 88, 102, 91 S.Ct. 1790, 1798, 29 L.Ed.2d 338 (1971)).

Here, Plaintiff has failed tplead any factual allegatis that would support his
conclusion that the actions of the defendavese motivated by racial animus. Plaintiff
concludes that Defendants were determinaddke an example of him because he is black.

However, there is no factual content in thenptaint that permits the Court to draw this

inference. Plaintiff does not allege that @moynment regarding race was ever made to him or

about him; he does not allege that other non-black detainees were treated differently; he
allege any pattern of racially motivated behaworthe part of any defidant. There is simply

no factual allegation — other th#ire allegation that Plaintiff isimself black — that would
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support the inference that the defendantt®oas were motivated by racial animuSee Jones v.
Community Redevelopment Agency of City of Los Ang&84-.2d 646, 649 (9th Cir. 1984)
(“We conclude that the distti court properly dismisse@des’ section 1983 claim. His
allegations are conclusional and unsupportedryyfacts as to how race entered into any
decisions.”).

The Court dismisses Plaintiff’'s Section 1986the additional reason that Section 198
is a statutory remedy available to Plaintiffigiose civil rights were violated by defendants
acting under color ddtatelaw. See42 U.S.C. § 1985Cf. Van Strum v. Lawr940 F.2d 406,
409 (9th Cir.1991) (“Actions under 8 1983 and thosder Bivens are identical save for the
replacement of a state actor under § 1983 by a fiealetix under Bivens.”) Plaintiff has not
named any state actors in this lawsuit, nor haallbged that any feddractors were operating
under color of state law. Accordingly,atiffs’ 8§ 1985 claims are hereby dismissed.

2. Bivens Claims

Counts 1 through 4 of Plaintiff’'s complaint drest interpreted adaims arising under

Bivens v. Six Unknown Federal Narcotics Agef®3 U.S. 388 (1971) because all of the

Defendants are either federal BOP personneladt ¢t Pioneer Human Services, under contrgct

with the federal governmenBivens‘recognized for the first time an implied private action fo
damages against federal officers alleged to a&dated a citizen's constitutional rights.”
Correctional Services Corp. v. Malesl&84 U.S. 61, 66 (2001). In doing so, the Supreme C
held that “a victim of a Fourth Amendmenblation by federal officers may bring suit for
money damages against the officers in federal cddrt.Subsequently, the Supreme Court

recognized the existence of an additionalliatbdamages remedy for violations of the Due
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Process Clause of the Fifth Amendment andtheel and Unusual Punishment Clause of the
Eighth Amendment by federal officels. at 67;see also Davis v. Passmai2 U.S. 228, 99
S.Ct. 2264, 60 L.Ed.2d 846 (1979arlson v. Green446 U.S. 14, 100 S.Ct. 1468, 64 L.Ed.2q
15 (1980). However, sincgarlson,the Supreme Court has “consistently refused to extend
Bivengliability to any new context anew category of defendantsMaleskq 534 U.S. at 68.

In FDIC v. Meyer510 U.S. 471, 114 S.Ct. 996, 127 L.Ed.2d 308 (1994), the Supren
Court “unanimously declined an invitation to extdidensto permit suit against a federal
agency,” reasoning that “the purposeBiwensis to detethe officer, not the agency.Malesko,
534 U.S. at 69 (quotinileyer,510 U.S. at 485) (emphasisariginal). Employing the same
reasoningthe Supreme Court iMaleskofurther declined to exterlivensliability to a private
corporation which had contracted with thel&eal BOP to operate a community correctional
facility that housed federal inmated. at 63, 70-74. The Supreme Court has yet to specifical
address the question of whethemot individual employees of aipate entity contracting with
the federal government are themselves subjd8iviensliability. However, in the Ninth Circuit,
employees of a private corporation operatingisoprunder contract witthe federal governmer
may be subject tBivensliability. See Pollard v. Geo Groypnc., 607 F.3d 583, 588 (9th Cir.
2010).

Since Pioneer Human Services is a @iévcorporation operating a halfway house for
federal inmates, Pioneer Hum&arvices is not liable und&ivensto Plaintiff for alleged
constitutional violationsMalesko,534 U.S. at 63, 70-74. The purpose of liability urBieens
is to deter the individual officer, not tikerporation that employs him or hdd. at 69.

However, as explained abqua the Ninth Circuitemployeesf private entities operating unde
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color of federal law may be liable undg@ivens. Pollard607 F.3d at 588Schowengerdt v. Gen.

Dynamics Corp.823 F.2d 1328, 1337-38 (9th Cir.1987). Because it has not been briefed,
Court declines to determine at this junctureethler the Pioneer employees acted under color
federal law for the purpose Bivensliability. However, the Pioneer employees’ motion to
dismiss Plaintiff'sBivensclaims on the sole basis that thag not federal employees is hereby
DENIED underPollard.

The federal employees in this actionili&m Brown, Jr., Kevin Straight and Arinda
Phillips, seek to dismiss PlaintiffBivensclaims on the basis that thdg not allege that any of
the individual BOP employees personally causddmivation of Plaintiffs constitutional rights
The Court disagrees. Plaintiff’'s complaint consasufficient allegations to raise a reasonablg
inference that the defendant government eyg®s engaged in conduct that impinged on
Plaintiff's right of access to the Courts whelaintiff was transferred out of the PFH for
pursuing his claim against the Department didraand Industries. Bsumably, PFH employee
do not have the authority to determine whetheinamate is entitled to remain at PFH or to
summon the U.S. Marshalls to remove an innficien PFH. Accordingly, if Plaintiffs
allegations are to be taken as true, one afdhe federal BOP emplegs involved authorized
Plaintiff's termination from PFH on the basisalfegations that Plaintiff was pursuing a lawsu
against the Department of Labor and Industri€he government’s motion to dismiss Bieens
claims against it and its employees on thedtisit no government employee was involved in

the alleged deprivation of constitutional rights is DENIED.
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E. Plaintiff's State Law Claims

1. Motion to Dismiss for Lack oSubject Matter Jurisdiction

Jurisdiction is a threshold issue that musabidressed before considering the merits g
cause of actionSteel Co. v. Citizens for a Better Eng23 U.S. 83, 94-96 (1998Retail

Flooring Dealers of Am., Inc., v. Beaulieu of Am., LBG9 F.3d 1146, 1148 (9th Cir. 2003).

The burden of establishing subjj@catter jurisdiction rgts upon the party asserting jurisdiction.

Kokkonen v. Guardian Life Ins. C&11 U.S. 375, 377 (1994). Wheaonsidering a motion to
dismiss pursuant to Fed. R. Civ. P. 12(b)(1¢, @ourt is not restried to the face of the
pleadings, but may review any evidence, sucaffigavits and testiwny, to resolve factual

disputes concerning theistence of jurisdictionMcCarthy v. United State850 F.2d 558, 560

(9th Cir. 1988). If the Court finds that it la&ckubject matter jurisdiction, then it “must dismiss$

the action.” Fed. R. Civ. P. 12(h)(3).
Plaintiff brings this action against thinited States government and three of its

employees. “The United States, as sovereigmmsune from suit save as it consents to be

sued...."United States v. Sherwodgl2 U.S. 584, 586 (1941) (citatis omitted). Waivers of the

government's sovereign immunity “cannot be liegbbut must be unequocally expressed.”
United States v. Kin@95 U.S. 1, 4 (1969). The Federal Tort Claims Act is one such
unequivocal waiverSee28 U.S.C. 88 1346, 2671-2680 (2008). The act grants federal cour
subject-matter jurisdiction over suits based up@tbgligent or wrongful act or omission of a
government employee. 28 U.S.C. § 1346(b). Theigtatefines employee, in pertinent part, ag

any “person acting on behalf of a fedeagency in an official capacityld. § 2671. This
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definition, however, is expressly qualified anaéd not include any contractor with the Unite
States."ld.

Pioneer Human Services maintains a privateections contract with the federal BOP.
Dkt. No. 9, p. 4. As such, it fits squarelytinn the “contractors” exception of the FCPA.
Plaintiff suggests that Pioneer should nonetlsdbesconsidered a government employee. A
contractor may be considered a government eyag within the meaningf the FTCA if the
government has the power under tbatcact to supervise the corttar's day-to-day operationg
and to control the detailed physigarformance of the contrackee U. S. v. Orleand25 U.S.
807,96 S. Ct. 1971, 48 L. Ed. 2d 390 (1976). HoweRkintiff has not @d any facts nor is
there any document in the recdhét would support such an infaee. Further, any waiver of
immunity must be strictly constrden favor of the United State4).S. v. Nordic Village, Inc.,
503 U.S. 30, 33-34 (1992)erves v. U.$966 F.2d 517, 521 (9th Cir. 1992). Accordingly,
because the waiver of sovereign immunitder the FTCA does not apply to government
contractors and Pioneer Humam#ees is a government contractthe United States is not
liable under the FTCA for the acts or omis®s of Pioneer employees. The government’s
motion to dismiss Plaintiff's FTCA claints the extent that they epredicated on the conduct
of Pioneer and its employeisshereby GRANTED. However, pursuant to the same analysig
Court has jurisdiction to hear Piiff's tort claims under the FTCA to the extent that they are
predicated on the conduct of government employees.

The government defendants also seekdmdis Plaintiff's anti-discrimination claims

under RCW 49.60.010 for lack of subject matter jucion. The United States has not waive

, the

sovereign immunity with respect to claimsatst the federal government under the Washington
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Law Against Discrimination. écordingly, Plaintiff's claimsagainst the United States under
RCW 49.60et segmust be dismissed. Furthermore, the Westfall Act immunizes federal
employees from suit arising from the scope of their employntee¢28 U.S.C.88 2671, 2674,
2679. Thus, Plaintiff's claims againsetgovernment employees under RCW 49.60 must
likewise be dismissed.

Finally, the Pioneer Defendantseg&do dismiss Plaintiff's statlaw tort claims as state
law claims over which the Court should decline to exercise supplemeigdigtion. A district
court may decline to exercise supplemental jucigzh over state law claims if (1) the claims
raise novel or complex issues of state law{lig)state claims substantially predominate over
claim which the district court Iseoriginal jurisdiction, (3) the dirict court has dismissed all
claims over which it has originalrisdiction, or (4) in exceptiom&ircumstances, there are oth¢
compelling reasons for declinipgrisdiction. 28 U.S.C. 8§ 1367(c)yWhile discretion to decline
to exercise supplemental juristion over state law claims isd@gered by the presence of one ¢
the conditions in 8 1367(c), it is informed by thalues of economy, convenience, fairness, a
comity.” Acri v. Varian Associates, Incdl,14 F.3d 999, 1001 (9th Cir.1997nternal citations
omitted). None of the Section 1367 factors are @néén this action. Because Plaintiff's state)
law tort claims arise out of the same nucleus of operative fact as his federal claims, the C
will exercise supplemental jurisdiction over Rliffs state law claims for the present time.

2. Motion to Dismiss for FHéure to State a Claim

Plaintiff asserts claims of false arrests@aimprisonment, malicious prosecution, abus
of process, outrage, and neginge under both the FedeTort Claims Act and state law. The

FTCA provides a cause of actiagainst the federal government only; it is inapplicable to
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private corporations or individuagsich as the Pioneer DefendarBee28 U.S.C. 88 1346,
2671-2680 (2008). Thus, each of Plaintiff's clammsler the FTCA are hereby dismissed as
against the Pioneer defendanBeeFed. R. Civ. P. 12(b)(6). Conversely, the FTCA is the so
means by which a plaintiff may recoverttdamages against the United Statiels.See also
United States v. Sherwodgil2 U.S. 584, 586 (1941). Accordigigeach of Plaintiff's claims
under state law are dismissed as against thergment defendants. The Court now addresse
the substantive elements of each @hiitiff's tort law causes of action.
a. False Imprisonment and False Arrest

To state a claim of false imprisonmentjteghnt must demonstrate that he has been
“deprived of either liberty of mvement or freedom to remaintime place of his lawful choice.”
Bender v. Seattl®9 Wash.2d 582, 591, 664 P.2d 492 (1988grnal citation omitted).
Similarly, a false arrest occurs when a person adtinal or apparent legauthority to arrest
unlawfully restrains or imgisons another persodacques v. Shar@3 Wash.App. 532, 536, 92!
P.2d 145 (1996). “The gist of false arrest andefatsprisonment is essentiathe same, viz., the
unlawful violation of a person's right of peral liberty, and a false imprisonment occurs
whenever a false arrest occurgduker v. Douglas Count§62 Wash.App. 448, 465, 258 P.3d
60, 68 (2011) (internal citation omitted). However, in general, an inmate does not have a
interest in his placement in a particular insitto or to a particular security classificatioBee
Olim v. Wakinekona}61 U.S. 238, 245 (1983ee also Asquith v. Dept. of Correctioh86
F.3d 407, 412 (3d Cir. 1999) (holding that a prisoner did not have a liberty interest under t

Process Clause of the United States Constitatioamain in a halfway house rather than a
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detention facility). Here, Plaintiff did not haag‘lawful choice” to remain in the PFH rather
than at a federal detention ¢en he had no liberty interest remaining there.

Plaintiff argues that his false arrestd imprisonment claims should remain
because, even though he had no liberty intergstnnaining in a particular penal institution, it
was unlawful to transfer him in retaliation foursuing litigation. Inded, a litigant may pursue
litigation under 42 U.S.C. § 1983 for a transfeatdifferent prison facity resulting from the
prisoner’s exercise of his rigbt access to the courtSee, e.g., Pratt v. Rowlangb F.3d 802,
806 (9th Cir. 1995) (holding that the prohibitiagainst retaliatory punishment in the prison
context is clearly established law in the Ninth CircuiFjanco v. Kelly854 F.2d 584, 590 (2d
Cir. 1988) (“If Franco can prove $iallegation that he was subjectedalse disciplinary charge
and subsequent punishment for his cooperatitintive Inspector General’s inquiry, he is
entitled to relief under section 1983.”). Puftiaside whether such a cause of action is
permissible in th&ivenscontext, the prohibition against retaliating against prisoners for
exercising constitutional rights does not create extjbinterest in the prisoner’s placement in {
particular facility where thereas none before. Thus, whileaRitiff may potentially have a
claim against the Pioneer employees urtleens Plaintiff's tort claims of false imprisonment
and false arrest necessarily fail. Plaintiff'aiols for false arrest and false imprisonment are
dismissed.

b. Malicious Prosecution and Abuse of Process
A central element of a claim of malicious peoation is the initiation or continuation of
prosecution of the plaintiffSee Loeffelholz v. Citizens for Leaders with Ethics and

Accountability Now119 Wn. App. 665, 695 (2004). Here, thes no allegation that criminal
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proceedings were initiated against Plaintiff by #ioneer defendants. To the extent that the
administrative proceedings through which Plaintiffs transferred out of the PFH are considg
by Plaintiff to constitute a “prosecution” fordtlpurpose of the state law cause of action, the
Court is aware of no Washington case law tqsupsuch a proposition. In a similar vein, the
tort of abuse of process is “the misuse or pysiaation of process, tdr the initiation of the
legal proceeding, for an end other than thattvithe process was designed to accomplish.”
Saldivar v. Momah145 Wn. App. 365, 388 (2008). Again, tees no “legal proceeding” at
issue in this matter and there is no Washingi@tedent extending the tatabuse of process
to administrative proceedings preceding prisangfers. Plaintiff's claims of malicious

prosecution and abuse of process are dismissed.

c. Outrage
To succeed on a claim for outrage or IIEDMashington, a Plairffimust prove three
basic elements: (1) extreme and outrageouswzin(®) intentional or reckless infliction of

emotional distress; and (3) actual result o phaintiff of severe emotional distregdce v.
Janovich 109 Wash.2d 48, 61 (1987) (citing Restateniecond) of Torts). These elements
are factual questions for the jury. However, a trial court must first determine “whether
reasonable minds could differ on whether theduct was sufficiently extreme to result in
liability.” Strong v. Terrell147 Wash.App. 376, 385 (2008) (quotiRgbel v. Roundup Corp.,
148 Wash.2d 35, 51 (2002)). In doing so, the Cowst determine whether the claim of outrg
is predicated on behavior “so outrageous in @ti@r, and so extreme in degree, as to go bey
all possible bounds of decency, and to be regaadeatrocious, and utterly intolerable in a

civilized community.” Id. (quotingGrimsby,85 Wash.2d 52, 59(1975)).
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Here, the Pioneer defendants allegedlytdchf false incident report and recommende
that Plaintiff be removed from a halfway housegarsuing litigation and/dior failing to notify
the staff that he had an upcoming court datkee government defendants allegedly instructed
the Pioneer defendants to draf thcident report and instructéae U.S. Marshalls to remove
Plaintiff from the halfway houseSome months later, Plaintiffas transferred back into the
halfway house and was ultimately released. This alleged behavior is not so outrageous in
character that it exceeds all possible boundieoéncy. Plaintiff’'s outrage claim is hereby
dismissed.

d. Invasion of Privacy

Under the common law, the tort of invasionpoivacy consists ofour theories: (1)
intrusion, (2) public didosure, (3) false lightand (4) appropriatiorEastwood v. Cascade
Broadcasting C0.106 Wash.2d 466, 469, 722 P.2d 1295 (1986). Each of these four privac
“involves interference wh the interest of the dividual in leading, to Sne reasonable extent, g
secluded and private life, free from the piyeyes, ears and publimas of others.’ld.
However, loss of privacy is an “inherent incident[ ] of confineme®é&é Hudson v. Palmet68
U.S. 517, 526 (1984). “[O]nce the doors clasest privacy rights arleft on the jailhouse
steps.” Friedman v. Bouche580 F.3d 847, 862 (9th Cir. 2009). Furthermore, Plaintiff's
allegations concerning invasion @fivacy are conclusory andilfégo inform the Court or the
defendants regarding what specifmnduct constituted the alleged/asion. Plaintf’s claim for

invasion of privacy is dismissed.

ORDER ON MOTIONS - 20

y torts

L




10

11

12

13

14

15

16

17

18

19

20

21

22

23

e. Negligence

To establish a claim for negligence, a ptdf must show dutypreach, causation, and
damages.Ohler v. Tacoma Gen. Hosp2 Wash.2d 507, 511 (1979). A claim for negligent
supervision requires a showingth“(1) an employee acted oigls the scope of his or her
employment; (2) the employee presented aafdkarm to other employees; (3) the employer
knew, or should have known in the exerciseeafsonable care, that the @oyee posed a risk tg
others; and (4) that the employer's failureupesvise was the proximatause of injuries to
other employeesBriggs v. Nova Servsl35 Wash.App. 955, 966-67 (2008j)f'd, 166 Wash.2d
794 (2009). To establish a claim for negligeatrting, a litigant mustiow (1) the defendant
owed the plaintiff a duty to pperly train its employees; (2)dliefendant breached that duty;
and (2) the plaintiff's injury was proximately used by the defendant’siliare to properly train
its employeesSee Dawes v. Motel 6 Operating L.2006 WL 276928, *10 (E.D. Wash. Jan 3
2006).

Plaintiff alleges that the defendants “breacttesir duty to use ordinary care in their
dealings with Plaintiff by negligently filing false Incident Reporynlawfully removing him
from [PFH], without true ledgustification or by abuse authority, conducting untimely,
improper and secret hearings, [and] falsely finding him guilty of the charge contained in th
Incident Report.” Dkt. No. 24, 1125. Plaihalso alleges thaihe defendants “received
negligent supervision and trang from the Federal BOP and Pioneer Fellowship House, in
regards to Plaintiff's federahd state constitutional rightsId.

The government defendants’ motion to disnftantiff’'s negligence claims is based or

the fact that “Mr. Vega generally fails tatiaulate what duty the Government breached with
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respect to the alleged event®kt. No. 29, p. 9. With respect fmtential claims for negligent
supervision and/or training, the gomenent defendants argue that “Mtega fails to allege factg
to support the elements of a neglig supervision claim,” and “Mr. \ga fails to allege facts thg
can, as a matter of law, support a negligent training claibkt: No. 29, pp. 9-10. The Pioneer
defendants join the government’s nootiin its entirety. Dkt. No. 30.

In general, the Court finds defendants’ arguments insufficient to form a basis for
dismissing Plaintiff's negligence claims. With respect to defetstiaontention that Plaintiff

has not identified the duty that was breacltled ,Court notes that &htiff's second amended

complaint plainly identifies the “duty of ordinacare” as the duty that was allegedly breachef.

Dkt. No. 24, 1 125. The Court will netia spont@etermine whethehe duty identified by
Plaintiff is a duty that exists in the prisoontext. With respect tthe potential negligent
supervision and negligent trainingihs, the argument that “Mr. Vega fails to allege facts” th
support those claims does not provide the Court thighrequisite reasoneshalysis that would
support the denial or religft this preliminarily stage. This especially the case here, where
Plaintiff is proceedingro se. Seé&ldridge 832 F.2d at 1137 (holding thedurts are required t
liberally construe pleadings pfo selitigants). The defendantsiotions to dismiss Plaintiff's
claims for negligence are denied. Plaintifflaim for negligence under the FTCA against the
United States remains, as doesiftiff's state law tort claim ofiegligence against the Pioneer
defendants.
V. CONCLUSION
Having considered the motions, responses goliese exhibits andetlarations attached

thereto, and the remainder of the met;dhe Court hereby finds and ORDERS:
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(1) Plaintiff’'s response to the court's order oaiftiff's motions and motion for service of
summons and complaint by the US Maisltservices (Dkt. No. 20) is hereby
STRICKEN as moot.

(2) Defendant Pioneer Human Services’ Motioiemiss (Dkt. No. 9) filed on behalf of
Pioneer Human Services, Heather Mcintyre, Bernadette Mathis, Kristen Cortez,
Stephanie Jones, and Donald Jacks@R&ANTED in part and DENIED in part.

(3) Defendants United States of America’s MottorDismiss (Dkt. No. 29) filed on behalf
of the United States of Amea, William Brown, Jr., Arinda Phillips, and Kevin Straigh

is GRANTED in part and DENIED in part.

DATED this ' day of December 2011.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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