Washburn et al v. Gymboree Retail Stores, Inc. et al

© 00 N o o b~ w N P

N NN NN NN R B PR R R R R R
o a0 B~ WO N P O © 0 N O 00 M W N B O

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

KERRY and MICHAEL WASHBURN,
Case No. C11-822RSL
Plaintiffs,
ORDER DENYING PLAINTIFFS’

V. MOTION FOR RECONSIDERATION

GYMBOREE RETAIL STORES, INC et
al.,

Defendants.

This matter comes before the Court on Plaintiffs’ motion for reconsideration
# 103). For the reasons set forth below, the Court DENIES the motion.

Motions for reconsideration are disfavored in this district and will be granted
upon a “showing of manifest error in the prior ruling” or “new facts or legal authorit
which could not have been brought to [the Court’s] attention earlier with reasonabl
diligence.” Local Civil Rule 7(h)(1). Plaintiffs have not made either showing.

First, contrary to Plaintiffs’ assertion, Dkt. # 103, this Court did not conclude

Washington’s Law Against Discrimination (“WLAD”) does not permit a hostile work
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environment claim. That much should be obvious from the fact that the Court denied

Defendants’ motion as to Ms Washburn’s WLAD hostile work environment claim td

extent it is premised on Ms. Anyan’s and Ms. Rackley’s alleged threats of demotio

CompareDkt. # 95 at 23-24 (allowing Ms. Washburn’s “8§ 12203(b) demotion-relate
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interference claim to proceed to trial”), with at 25 (denying, for the reasons discuss
previously, Defendants’ motion as to Ms. Washburn’s WLAD threat-of-demotion-b3
harassment claim). As to Ms. Washburn’s WLAD claim for dirty looks, shunning, g

file cabinet slamming, the Court simply concluded that these acts were not “sufficiq
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pervasive so as to alter the conditions of employment and create an abusive working

environment.”_ComparBkt. # 95 at 13 (“Simply put, being ‘shunned,’ being glared
and having a file cabinet door ‘slammed’ in one’s presence on a single occasion is
‘sufficiently severe or pervasive to alter the conditions of the victim’s employment 3
create an abusive working environment.” (citing Brown v. City of Tuc886 F.3d

1181, 1193 (9th Cir. 2003)), amekt. # 95 at 23-25 (relying on its prior discussion of

Brown to distinguish Ms. Washburn’s viable ADA and WLAD harassment claims frg

her meritless ones), witRobel v. Roundup Corp148 Wn.2d 35, 46 (2002) (“Of the

fourth element, whether the conduct affected the terms and conditions of employm
the_Glasgowcourt explained that ‘[tjhe harassment must be sufficiently pervasive st
to alter the conditions of employment and create an abusive working environment.
(citation omitted)).

Second, the Court agrees with Plaintiffs that they adequately raised their AC
collaborative process contention. Jud. # 103 at 2—4. It is for that reason that the
Court addressed that contention on the merits in its Order, Okig# 95 at 19 (“The

Court turns first to Ms. Washburn’s accommodation-related claim, which encompa

her allegations that Gymboree both failed to properly engage in an interactive prod

and failed to allow her at least three reasonable accommodations . . . .” (emphasis
added)); idat 20 (“Accordingly, the Court will evaluate Defendant’s [collaborative]
efforts both in relation to each of the accommodations Ms. Washburn now propose
in relation to her own actions.”). The Court simply found that, to the extent Ms.

Washburn failed to identify a reasonable accommodation, she had no viable proce
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related claim._Seml. at 19 (quoting Humphrey v. Mem’l Hosps. Assa89 F.3d 1128,

1138 (9th Cir. 2001) (“Given MHA's failure to engage in the interactive process,

liability is appropriate if a reasonable accommodation without undue hardship to the

employer would otherwise have been possible.”)). As to those accommodation cla
that the Court has allowed to proceed to trial, namely leave without threat of demo
and transfer to an actually vacant positionai23, she remains free to make out a ca
at trial that a reasonable accommodation was not given due to a failure on Defend

part to adequately engage in an interactive process. Se&l.eay23 (“As a result,

assuming she can convince the trier of fact that she did indicate a desire to transfg

store and not just store # 325, which did not have an opening, id., and assuming tk

ims
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Ants’

rto any

at she

can further prove that transfer would have been a reasonable accommodation under the

circumstances, Ms. Washburn may have a claim.” (emphasis added)).

Third, the Court notes that it did fully consider Plaintiffs’ “substantial briefing’
on their contention that Defendants could have “bumped” another employee from |
her position to create an opening for Ms. Washburn. Dkt. # 103 at 3—4. It simply f
the contention to be without merit and thus not in need of further discussion. As st
position actually occupied by another person is, by definition, not “vacant.” Dkt. #

2 (quoting U.S. Airways, Inc. v. Barne835 U.S. 391, 398-99 (2002) (“The position

this case was held, at the time of suit, by Barnett, not by some other worker; and tl
position, under the U.S. Airways seniority system, became an ‘open’ one.”).

Finally, the Court sees no reason to revisit its conclusion that Defendant
Gymboree’s statement was non-defamatory as a matter of law.

DATED this 14th day of September, 2012.

At S Camnke

Robert S. Lasnik
United States District Judge
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