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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

ANIL PRASAD, individually,
Plaintiff,

V.

WELLS FARGO BANK, N.A.,
Wachovia Mortgage, a Division of Wells
Fargo Bank, N.A., fka Wachovia
Mortgage, FSB, fka World Savings Bank,
FSB; and REGIONAL TRUSTEE
SERVICES CORPORATION, a
corporation doing business in Washington

Defendant.

AT SEATTLE

CASE NO. C11-894-RSM

ORDER DENYING MOTION TO
REMAND

aka

This matter comes before the Court upaairRiff's Motion to Remand (Dkt. # 12).
Defendants removed this action on May 27, 201fherbasis of originglrisdiction under 28
U.S.C. § 1332 and removal jurisdiction undei28.C. § 1441. Dkt. # 1. Defendant Wells
Fargo Bank N.A. (“Wells Fargo”) asserts thaaiRtiff Anil Prasad isa Washington resident,

Defendant Wells Fargo is a citizen of Souttkbta, and Defendant Regional Trustee Servicgs

[. INTRODUCTION
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Corporation (“RTSC”), a Washgton citizen, is a nominal tBndant whose citizenship is
ignored for the purposes diversity citizenship.ld. at 1 3-7. Wells Fargo further alleges th:
the amount in controversy exceeds $75,000. On June 27, 2011, Mr. Prasad moved to rg
Snohomish County Superior Coarguing that RTSC is not a nomalrdefendant, its citizenshi
should be considered, and doing so defeats caengieersity. Dkt. # 12. Mr. Prasad also
argues that the amount in controversy is less than $75l@0@n June 29, 2011, RTSC filed
notice confirming consent to removal. Dkt. # 15.
[I. DISCUSSION

A. Standard

“[A]ny civil action brought ina State court of which theddrict courts of the United
States have original jurisdiction, may be mmed by the defendant or the defendants, to the
district court of the United Stes for the district ... where sudgtion is pending.” 28 U.S.C. §
1441(a). The court may remand a case to state court, on motion by either party and at af
before final judgment, when the court find$aitks subject matter juwdliction over the claims
asserted. 28 U.S.C. § 1447(cibfect matter jurisdiction will be established when there is
diversity of citizenship or wére a claim arises under fedelaw. 28 U.S.C. § 1441(c).

The removing party bears the burderprove that removal is prop&aus v. Miles, Inc.
980 F.2d 564, 566 (C.A. 9. (Nev.), 1992.) Removal thasediversity of dizenship jurisdiction
requires establishing the partieiverse citizenship and an aont in controversy exceeding
$75,000. 28 U.S.C. § 1332. For a suit to be brougfederal court on diversity jurisdiction,
complete diversity is requiredlOSCO Corp. v. Communities for a Better En®36 F.3d 495,
4999 (¢ Cir. 2001). Further, “[w]he a plaintiff's state coucomplaint does not specify a

particular amount of damages, the removinfgaéant bears the burden of establishing, by a
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preponderance of the evidence, that the amount in controversy exceeds [$7S80H8z v.
Monumental Life Ins. Cp102 F.3d 398, 404 (9th Cir. 1996).
B. Background

Mr. Prasad challenges the foreslire of his home. RTSCtise trustee under the deed|of
trust and Wells Fargo is the purpent beneficiary. Mr. Prasad’s complaint alleges that Wells$
Fargo has not proven a benefigigkerest in the subject properynd therefore both it and RTSC
lack the legal authority to foreclose on fireperty. Dkt. # 1, Ex. A, 11 3.10-3.12. The
complaint seeks a “temporary or permanejuriation against both defendants”; a “declaration
or determination of the parties’ rights with retetito the subject property”; to quiet title, an
award of attorney’s fees, and other unspecified relldf.at 11 4.1-4.5.
C. Analysis

1. Complete Diversity

D
(@]
pEA

The Ninth Circuit has held that a nomidaffendant is “a person who ‘holds the subj¢

matter of the litigation in a subordite or possessory capacity anevtoch there is no dispute.
S.E.C. v. Colellol139 F.3d 674, 676 (9th Cir.1998) (quotid=.C. v. Cherif933 F.2d 403, 414
(7th Cir.1991)). “The paradigmatic nominal defentia ‘a trustee, agénor depositary ... [who
is] joined purely as a meapn$facilitating collection.” “Id. (quotingCherif, 933 F.2d at 414). A
nominal defendant’s relation to aetion is merely incidentahd “it is of no moment [to him]

whether the one or the other siddthe] controversy succeed [sBacon v. Rivesl06 U.S. 99,
104, 1 S.Ct. 3, 6, 27 L.Ed. 69. “Because of the nteré@sted status of the nominal defendantj,
there is no claim against him and it is unnecessaoptain subject matter jurisdiction over him
once jurisdiction over the tendant is establishedFarmers' Bank v . Haye88 F.2d 34, 36

(6th Cir.1932).Cherif, 933 F.2d at 414See also Prudential Real Estate Affiliates, Inc. v. PRR

Realty, Inc, 204 F.3d 867, 873 (9th Cir. 2000) (“We wihore the citizenship of nominal or
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formal parties who have no interest in thé@at and are merely joed to perform the

ministerial act of conveying thelatif adjudged to the complainant.”) (citing 13B Charles Alan

Wright, Arthur R. Miller, Edward H. CoopeFederal Practice and Procedure § 3606, at 409|& n.

2 (2d ed.1984)).

Here, Wells Fargo argues that even though RIBSCWashington citizen, it is merely &

r=—4

nominal defendant and its citizemglshould be ignored for the poses of establishing diversity
jurisdiction. Most ourts that have considerétk issue of whether austee under a deed of trist
is a nominal defendant in an action challenging the foreclosure or threatened foreclosure |of
property have taken the positiadvanced by Wells Farg&eeAndersen v. Homecomings
Financial, LLG 2011 WL 2470509, at *4 -5 (D.Utah June 20, 2011) (“[T]he Court finds that
Woodall, as a trustee joined aparty merely because he ocagpihe position pursuant to a
deed of trust, is a nominal party.§herman v. Wells Fargo Bank, N.2011 WL 1833090, at
*2 -3 (E.D.Cal. May 12, 2011) (“In light oftaustee's limited contractual duties under state law
and the trustee's limited involvement as alleigettie complaint, the court finds that Cal—
Western was fraudulently joinddr diversity purposes.”)sones v. Simmon2006 WL 2805325,
at*1 -2 (S.D.Miss. Sept. 25, 200§)It is clear that McKay hagso stake in the litigation. He is
the substituted trustee...This Court finds thab&t McKay as substituted trustee is a nominal
party and is not consideréar purposes of diversity.”)Jeanes-Kemp, LLC v. Johnson Contrdls,
Inc., 2010 WL 502698, at *1 -2 (S.D.Miss. Sept. 25, 20D@mpsey v. Transouth Mort. Corg.
88 F.Supp.2d 482, 484 -485 (W.D.N.C. 1999).

Further, instances in which courts have hbht a trustee under el of trust is not a
nominal defendant have involvedmplaints wherein plaintiffasserted causes of actions

directly against the trtse. For example, i8ilva v. Wells Fargo Bank NAhe Court
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acknowledged that “the truest on a deed of trust is often a nominal party.” 2011 WL 24375
at *5 (C.D.Cal. June 16, 2011). However, beeadhg plaintiff's complaint asserted claims
against the trustee, including money for damageieir credit rating andome value, emotion:
damages, and physical distress, the trustee Weggedlto have included false statements in a
otherwise defective Notice of Default, and the trustee was purportedituatly the trustee
authorized to initiate non-judicial forecloguproceedings, the defendants did not meet their
burden of proving that the trustee was a nominal pady Similarly, in Couture v. Wells Fargg
Bank, N.A.the trustee was held to be more tharominal defendant because the complaint
made substantive allegations and assertethslfr money damagesaigst the trustee. 2011
WL 3489955, at *3 (S.D.Cal. Aug. 9, 20113ee also Larocque v. BAC Home Loans Servjci
2011 WL 46363, at *2 (M.D.Tenn. Jan. 6, 2011)igtee not a nominal defendant where
“Plaintiffs have set forth real and substantial allegations against [the trusRssjfje v. Bank of
America, N.A.2010 WL 546770, at *7 (W.D.Va. Feb. 11, 20{0lding the trustee was not 4
nominal defendant and citing “significant fadtallegations made specifically against [the
trustee], as contrasted with thi@gle allegation of citizenship Dempse\88 F.Supp.2d at 484
485)).

In Washington, “[t]he trustee ks an interest in the titlef the grantor’s property on
behalf of the lender.’'Vawter v. Quality Loan Serv. CorgQ7 F. Supp. 2d 1115, 1121 (W.D.
Wash. 2010). “In the event therbower defaults on his or herlateor other obligation, the
beneficiary may direct the trigee to foreclose pursuantamonjudicial trustee’s saleld. The
trustee is “an agent acting un@depower of sale” and has “mpowers except those conferred
upon him by the deed of trustNMcPherson v. Pursdu@l Wn. App. 450 (1978) (internal

citation omitted). “He is agemor both parties, the owner ahdnor, under duties to themId.

14,

i
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In short, in Washington, as other states, unles&intiff has made substantive allegations
against the trustee, the trustee uraldeed of trust is neutraltiv respect to the plaintiff and
defendant and has no interesthe outcome of a lawsuit suchthg one at bar. Under these
circumstances, the Court must treat thustee as a nominal defendaigee Bacoril06 U.S. at
104 (“[I]t is of no moment [to a nominal defendant] whether theasrtbe other side in [the]
controversy succeed [s]”).

Here, Mr. Prasad’s only allegations against RTSC is that it “listed plaintiff's subject]
property for May 27, 2011 foreclosure,” and thant Wells Fargo “lack any legal power to
forseclosure [sic] on plaintiff'subject property and ... act[s] asnjampostor[].” Dkt. # 1, EX.
A, 19 3.11-3.12. Thus, Mr. Prasadlegation is merely that FSIC carried out its duties unde
the deed of trust. RTSC has no interest inotlteome of this litigation, which at base concer
whether Wells Fargo is the true b&omry of the promissory noteSee idat  3.10.

Accordingly, RTSC is a nominal defendant. Agh, its citizenship is not considered for the

purpose of establishing diversity jurisdicti@®ee Prudential Real Esta0)4 F.3d at 873. Singe

Mr. Prasad and Wells Fargo arézens of different states, dirgity jurisdiction is not lacking

for want of complete diversity.

2. Amount in Controversy

To establish diversity jurisdiction, a defendamist show an amount in controversy in
excess of $75,000. 28 U.S.C. § 1332. “In actionsisgaleclaratory or imjnctive relief, it is
well established that the amountcontroversy is measured by the value of the object of the
litigation.” Cohn v. Petsmart, Inc281 F.3d 837, 840 (9th Cir. 2002) (per curiam) (quokigt
v. Wash. State Apple Advertising Comm32 U.S. 333, 347 (1977)). Here, the object of th
litigation is the real property @htified in paragraph 2.2 of Mr. Prasad’s complaint. Pursuan

Fed. R. Evid. 201, the Court takes judicialio®tof the $913,800 assessed value of the prop

ORDER DENYING MOTION TO REMAND - 6
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and the trustee’s deed showing that ttepprty sold for $820,560.44. Dkt. #21, Exs. A & B.
The Court finds that the amount in controversy exceeds $75,000.

Since there is complete diversity betwélea parties and the amount in controversy
exceeds $75,000, Mr. Prasad’s Motion tarRRed (Dkt. # 12) is hereby DENIED.

[11. CONCLUSION

The Court, having consider&laintiff's motion, Defendant’sesponse, and Plaintiff's
reply, the exhibits and declai@ns attached thereto, and tieenainder of the record, hereby
finds and ORDERS:

(1) Plaintiff’'s Motion to Remand (Dkt. # 12) is DENIED.

(2) The Clerk is directed to forward a copy of this Order to all counsel of record.

Dated September 13, 2011.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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