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3 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT SEATTLE
10 CHARLES H. WILLIAMS, CASE NO. C11-1049 MJP
11 Plaintiff, ORDER GRANTING

DEFENDANTS’ MOTION TO

12 V. DISMISS
13 CHRISTINE GREGOIRE, et al.,
14 Defendants.
15
16 This matter comes before the Court on Defatglanotion to dismiss. (Dkt. No. 11.)
17 || Having reviewed the motion, Plaintiff’'s oppositibrief (Dkt. No. 12), the reply (Dkt. No. 15),
18 || and all related papers, the@t GRANTS Defendants’ moticend DISMISSES this matter.
19 Background
20 Plaintiff Charles Williams seeks damages andnative relief for conduct that he alleges
21 || violated his right to praadural due process in a dispute ionfrof the State’s Board of Industrial
22 || Insurance Appeals (“BIIA”). Williams filed for and was denied a claim for lost compensation
23 || benefits with the Department b&bor and Industries (“L&I"). (Se€ompl. at 3.) Plaintiff
24 || appealed the denial. Oaonk 17, 2008, Industrial Appealsd@ie Michael Metzger found the
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director of L&l abused her discretion denying benefits to Plaintiff._(Iy1.On June 30, 2008, gn

assistant Attorney General, Heather Leibowitz, filed a request for an iextémdile a petition

174

for review of Judge Metzger’s order. (IdAccording to Plaintiff, he did not find out about the
request for review until July 2, 2008, when heetieed a copy of aarder from the BIIA
approving the extension. ()dPlaintiff claims that he did n@eceive a courtesy copy of the the
request, and that Leibowitz serdpies of her request &m incorrect address. (JdThis is the
only instance in which he alleges tliel not receive a courtesy copy.

Plaintiff filed several demandsith the BIIA that the appedle denied because a copy of
the request for extension was not sent to hithe BIIA denied I8 entreaties: “Although you

should have been provided a copy of the reqtieste is no provision that the request must be

L

denied due to the failure to provide you a copfCompl. at 4.) The BA ultimately granted the

—+

state’s petition for review._(Iil.Plaintiff appealed the decision Skagit County Superior Cour
(Id.) Plaintiff failed to propeyl serve the Defendants and ttwurt dismissed the appeal on
January 2, 2009 for lack ofibject matter jrisdiction.

Plaintiff's theory of his casis that he would have preled on his L&l claim but for the
fact the BIIA “improperly” accepted the request & extension to file the petition for review.
He has filed suit againgtl) Governor Gregoire, (2) Judy Scherkhe Director of the Dep't of
L&, (3) Rob McKenna, the Attorney General\Washington, (4) Judge khael E. Metzger, (5
David E. Threedy, Executive Secretary of thé2B(6) Heather Leibowitz, Assistant Attorney
General (7) Washington Dep’t of L&I, (8) Whington BIIA, and (9) Washington Attorney
General’s Office. (Compl. at 1-2.)

Analysis

A. Standard
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On a motion to dismiss, the Court must accept the material allegations in the comy

true and construe them in thght most favorable to Plaiifif. NL Indus., Inc. v. Kaplan792

F.2d 896, 898 (9th Cir. 1986). Rule 12(b)(1) pisra party to challenge the Court’s subject
matter jurisdiction, and to assert sovereign imityuunder the Eleventh Amendment. Savag

Glendale Union High SchooB43 F.3d 1036, 1040 (9th Cir. 2003). A motion to dismiss file

pursuant to Rule 12(b)(6) tests the sufficignf the complaint._Conley v. GibsoBb5 U.S. 41,

45-46 (1957). “To survive a motion to dismias;omplaint must contain sufficient factual
matter, accepted as true, to ‘statelaim to relief that is plaible on its face.”_Ashcroft v.

Igbal, 129 S. Ct. 1937, 1949 (2009) (quoting Bell Atl. Corp. v. Twombsp U.S. 554, 570

(2007)). The plaintiff mugprovide “more than labelsd conclusions, and a formulaic
recitation of the elements of a caudgeaction will not do.”_Twombly550 U.S. at 555.
B. StateAgencies

Defendants invoke the Eleventh Amendmenrd assis for dismissal of the claims aga
the state agencies named in Plaintiff's complaint. The Court agrees.

The Eleventh Amendment bars suits against state agencies, as well as those whe

state itself is named as a defendant. & Aqueduct & Sewer Auth. v. Metcalf & Eddy, Ing.

506 U.S. 139, 144 (1993). Suits brought under § 1883 as Plaintiff’'s, can only be brought
against “persons.” 42 U.S.C. § 1983. Saults cannot be brought against a governmental

agency, because it is an arm of the saaie not a “person” for purposes of § 1983. Hewllett

v. Rose 496 U.S. 356, 365 (1990). To determine ket governmental agency is an arm of

the state, the court should “look to state lavd examine ‘whether a money judgment would

satisfied out of state funds, whether the emgéyforms central governmental functions, whett

the entity may sue or be sued,etliner the entity has the powerttixe property in its own name

laint as
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or only in the name of the state, and thegooate status of the &ty.”” Hale v. Arizong 993

F.2d 1387, 1399 (9th Cir. 1993) (en banc) (quoting Mitchell v. L.A. Cmty. Coll.,Bs1 F.2d

198, 201 (9th Cir. 1988)). The first, and mosportant, factor is “whether a judgment againg
the defendant entity under therntes of the complaint would have to be satisfied out of the
limited resources of the entity itself or whethes Htate treasury would albe legally pledged t

satisfy the obligation.”_Durning v. Citibank, N.A50 F.2d 1419, 1424 (9th Cir. 1991). Whe

analyzing the second factor, the court should ttoas'central governmental functions” broad
Seeid. at 1426.

The claims against the Attorney Generalffice, the BIIA, and te Department of L&l
must be dismissed. The parties do not disputestidt agency is an arm of the state. As su
they cannot be sued under § 1983. Bewlett 496 U.S. at 365. The Court therefore
DISMISSES the claims against these three eiggsrand GRANTS Defendants’ motion on thig
issue.

C. StateOfficials

Defendants seek dismissal of the claimsragjaill the named state officials on the the
that they have been impropedyed in their official capacitée not their personal capacities.
Only the claims against the Governor, the Attor@®neral, and the Director of the Departme
of L&l are properly dismissed on this ground.

The Eleventh Amendment bars claims fomdges against state officials sued in their

official capacity. _Seé&lint v. Dennison488 F.3d 816, 824-25 (9th Cir. 2007). This is becau

state officials sued in their official capacftyr damages are not “persons” for purposes of §

1983. _Sedrizonans for Official English v. Arizon&20 U.S. 43, 69 n.24 (1997). State

officials sued in their official capacity for injutiee relief, however, are persons for purposes

—
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§ 1983. _SedVill v. Mich. Dep't of State Police491 U.S. 58, 71 n.10 (1989%tated differently

the doctrine of Ex Parte Young09 U.S. 123 (1908) does not bar suits for prospective

declaratory or injunctive relief against gtaifficials in their éficial capacity. _Seddaho v.

Coeur d’Alene Tribe of Idah®21 U.S. 261, 269 (1997).

“In determining whether a suit is an individigaor official—capacity suit, the court mu

consider the ‘essentiahture’ of the proceeding.” Eaglesmith v. War8@ F.3d 857, 859 (9th

Cir. 1995) (quoting Ford Motor Co. v. Dep'’t of TreasuBg3 U.S. 459, 464 (1945)). The cour

must be mindful that the capacity in whicle thfficial acted when engaging in the alleged
unconstitutional conduct does note&enine the capacity in whidhe official is sued. Sedafer
v. Melo, 502 U.S. 21, 26 (1991) (Offaml capacity “is best undewsid as a reference to the
capacity in which the state officer is sued, thet capacity in which the officer inflicts the
alleged injury.”). Where the plaintiff iseeking damages against a state official, a strong
presumption is created that the suit is agairestritlividual in his persai capacity because a

claim against them in his officialpacity would be barred. SBemano v. Bible169 F.3d

1182, 1186 (9th Cir. 1999).

Plaintiff's complaint and opposition briefifao explain how th&Governor, Attorney
General, and Director of the Depaent of L&I are liable for danges or injunctive relief. The
complaint itself makes no mentiof any of these parties except in naming them as parties.

best, they appear to be named as liable pdréised on the theory ofsgondeat superior. This

is not a proper basis on which to sue a stHieia under § 1983 for money damages. Igbal v.

Ashcroft 129 S. Ct. 1937, 1949 (2009). The Court finds no basis on which to conclude thg
individuals were sued in their ®nal capacity. The Court instef@its them to be sued in the

official capacity, and all claims for damagagainst them are barred by the Eleventh

ORDER GRANTING DEFENDANTS’ MOTION
TO DISMISS- 5

—

At

2Se

r



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Amendment. Plaintiff's request for prospeetielief against them is equally flawed. The
complaint fails to assert any claims againssthofficials sufficient to state a claim on which
relief may be granted. IdThe requests for injunctive refiare dismissed pursuant to Rule
12(b)(6). All of the claims against these oiidils are DISMISSED and the motion on this issU
GRANTED.

D. Judiciallmmunity

Defendants seek dismissal of the claims against Judge Metzger and David Threeg
basis of judicial immunijt. The Court agrees.

“Courts have extended absolute judiciammmity from damage actions under 42 U.S.
8 1983 not only to judges but alsmofficers whose functionselr a close association to the

judicial process.”_Demoran v. Witf81 F.2d 155, 156 (9th Cir. 1986). “Judges and those

performing judge-like functions arabsolutely immune from dage liability for acts performec

in their official capacities.” Ashelman v. Pg®3 F.2d 1072, 1075 (9th Cir. 1986) (en banc).

While judicial immunity for state defendantloes not extend to amts for prospective

injunctive relief, sedlireles v. Wacp502 U.S. 9, 10 n.1 (1991) (per curiam), Congress

amended § 1983 to prohibit the grafhinjunctive relief againstry judicial officer acting in hel
or his official capacity “unless a declaratogcdee was violated aleclaratory relief was
unavailable,” 42 U.S.C. § 1983.

The claims for damages and injunctiveafeagainst Judge Metzger and Mr. Threedy
cannot proceed because theyogrjjudicial immunity. The ruleset out above make clear that
Judge Metzger cannot be sued for damages or injgnelief. The same is true as to the clai

against Mr. Threedy. He istifed to absolute immunity in irole as the Executive Secretat

of the BIIA. “Court clerks havabsolute quasi-judicial immunity from damages for civil rights
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violations when they perform tasks that are aegral part of the judial process.”_Mullis v.

U.S. Bankruptcy Court for Dist. of Nev828 F.2d 1385, 1390 (9th Cir. 1987). As executive

secretary of the BIIA, Mr. Threedy performs fuicts that are integral to the BIIA. The claim
against him must be dismissed. In addition,atwplaint fails to idetify any acts undertaken
by Mr. Threedy and therefore fails to state a claim against him. The Court DISMISSES t}
claims against Judge Metzger pursuant to Rule 12(b)(1) and the claims against Threedy

to Rules 12(b)(1) and 12(b)(6). The@t GRANTS the motin on this issue.

E. Qualifiedimmunity
Defendants properly invoke qualified immungty the basis for dismissal of the claims
against Assistant Attornegeneral Leibowitz.

“[G]overnmentofficials performingdiscreticmary functions [arentitled to] a qualified
immunity, shielding them from civil damages liitly as long as their actions could reasonabl
have been thought consistent with the rights #reyalleged to hawaolated.” Anderson v.
Creighton 483 U.S. 635, 638 (1987) (citations omittedhe Supreme Court has set forth a t

part analysis for resolving governmefffi@als’ qualified immunity claims. Se8aucier v. Katz

533 U.S. 194, 201 (2001), overruledpart on other grounds Bearson v. CallahaB55 U.S.

223, 236 (2009) (holding that thedvstep inquiry may be performed in any order). First, the
court must consider whether tteets “[tlaken in the light mo$avorable to the party asserting
the injury . . . show [that] the [defendant’s] contluiolated a constitubnal right[.]” Saucier

533 U.S. at 201. Second, the court must determirether the right was clearly established a
the time of the alleged violation. IdQualified immunity is only an immunity from suit for
damages, it is not an immunity from suit fteclaratory or injnctive relief._Seé&.A. Police

Protective League v. Gate395 F.2d 1469, 1472 (9th Cir. 1993). As a matter of pleading, 3

e

bursuant

y

\VO-

4

\t

N

ORDER GRANTING DEFENDANTS’ MOTION
TO DISMISS- 7



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

allegation of mere negligence will n&affice to state a claim under § 1983. HSemiels v.
Williams, 474 U.S. 327, 328 (1986) (“Wa®nclude that the Due Ryess Clause is simply not
implicated by a negliger&ct of an official causing unintendkx$s of or injury to life, liberty, or

property.” (emphasis in original))

Heather Leibowitz is entitlet qualified immunity for claims of damages, and Plaintiff

has failed to state a claim for injunctive relief agaiher. Plaintiff alleges that Leibowitz faile
to mail him a copy of her request for an extensmfile a petition for review. This was perha
a violation of Superior Court Rule CR 5, but Rtdf has failed to show how this acted to den
him procedural due process. Plaintiff was permitted to challenge the BIIA’s approval of tk
extension, which the BIIA considered and rejected. Leibowitz’s régael sought only
discretionary procedural relief unrelated te therits of Plaintiff's appeal, and there is no
showing that the failure to send a copy of the estjdenied Plaintiff duprocess. Plaintiff has
not shown a violation of a constitutionagint, and qualified immunity bars the claims for

damages against Leibowitz. The claim for injuretielief against Leibowitz fails as a matter

law because Plaintiff's complaint shows thatl@witz acted at best negligently. His complaint

states that the request Leibowitz filed was dimly document for which he did not receive a a
courtesy copy. Her oversight in not sendirgpartesy copy is not sufficient to show the
violation of a clearly established constitutional right. Baeiels 474 U.S. at 328. It shows
only mere negligence, which is not actionalneler § 1983. The Court DISMISSES the clair]
against Leibowitz and GRANTS the motion on this issue.
Conclusion
Plaintiff's claims are barred by the EEavth Amendment, judicial immunity, and

gualified immunity. He has failed &atisfy Rule 12(b)(6) as tbdse claims for injunctive relie

e
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that are not barred by the varicasserted forms of immunity. The complaint cannot go forw
The Court GRANTS Defendants’ motion in falhd DISMISSES the action with prejudice.
The clerk is ordered to providmpies of this order to Plaintiff and to all counsel.

Dated this 9th day of November, 2011.

Nttt 24

Marsha J. Pechman
United States District Judge
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