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! UNITED STATES DISTRICT COURT

8 WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

9
10 UNITED STATES OF AMERICA CASE NO. C11-1156JLR
11 Plaintiff, ORDER
12 V.
13 CITY OF RENTON,et al,
14 Defendants.
15 l. INTRODUCTION
16 Plaintiff United States of America (“United States”) ceased paying fees assessed
17| by Defendants City of Renton (“Renton”) and City of Vancouver (“Vancouver”) for their
18 | stormwater systems in 2009 and 2010, respectively, but resumed payingsthédetive
19| January 4, 2011. The United States seeks the return of any fees paid prior to January 4,
20| 2011. Renton and Vancouver (collectively, “the Cities”) seek the fees not paid prigr to
21| that date. Before the court at this timéhis Cities’motion for partial summary judgment
22 || (Dkt. # 17) and the United States’ motion to defer ruling on the Cities’ motion for partial
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summary judgment, under Federal Rule of Civil Procedure 56(d) (Dkt. # 30). Havi

reviewed the submissions of the parties, the record, and the relevant law, and hav

L

ng

heard oral argument on May 17, 2012, the court GRANTS in part and DENIES in part

the Cities’ motion for summary judgment (Dkt. # 17) and DENIES in part and DEN
in part as MOOT the United States’ Rule 56(d) motion (Dkt. # 30).
Il. BACKGROUND AND PROCEDURAL HISTORY
A. The Clean Water Act
As amended in 1977, § 313 of the Clean Water Act states,
Each department, agency, or instrumentality .ofthe Federal Government
(1) having jurisdiction over any property or facility ..shall be subject to,

and comply with, all Federal, State, interstate, and local requirements,
administrative authority, and process and sanctions respecting the contro

and abatement of water pollution in the same manner, and to the same

extent as any nongovernmental entity including the payment of reasonablg
service charges. The preceding sentence shall apply (A) to any requiremen
whether substantive or procedural and (C) to any process and sanction
This subsection shall apply notwithstanding any immunity of such
agencies, officers, agents, or employees under any law or rule of law.

Clean Water Act“CWA") § 313(a) cee33 U.S.C. § 1323(a)) (as amendsdPub.L. 95-

217, §§ 60, 61(a), 91 Stat. 1566 (1977)).

! The 1972 text of the Clean Water Act linked “reasonable service charges” to “Feq
State, interstate, and local requireménSeeAn Act to amend the Federal Water Pollution
Control Act, Pub. L. No. 92-500, 86 Stat. 816, 875 (1972). It stated that the Federal Gove
“shall comply with Federal, State, interstate, and local requirements regpeatitrol and
abatement of glution to the same extent that any person is subject to such requirements,
including the payment of reasonable service charges.In 1976, the Supreme Court held th
Congressional consent to local regulation under the 1972 Act did not extene foestaitting
requirements in part because the language was not unambiguous that fees for @bpeenimig
and thus the requirement of a permit itself, were a part of the “reasonalibe shiarges”
required by the ActEPA v. Cal. EPA. ex rel. State Water Resources ControdR28.U.S. 200,

ES

174

leral

frnment

at

216-17 (1976). The following year, Congress responded with amendments to the Claan
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To clarify the phrase “reasonable service charges,” Congress added subsedtion (c)

to the Clean Water Act (“Stormwater Amendment”) in 2011. It states,

For the purposes of this chapter, reasonable service charges described |
subsection (a) include any reasonable nondiscriminatory fee, charge, of
assessment thatis

(A) based on some fair approximation of the proportionate
contribution of the property or facility to stormwater pollution (in
terms of quantities of pollutants, or volume or rate of stormwater
discharge or runoff from the property or facility); and

(B) used to pay or reimburse the costs associated with any
stormwater management program (whether associated with a
separate storm sewer system or sewer system that manages

combination of stormwater and sanitary waste), including the full

range of programmatic and structural costs attributable to collecting
stormwater, reducing pollutants in stormwater, and reducing the
volume and rate of stormwater discharge, regardless of whether that
reasonable fee, charge, or assessment is denominated a tax.

CWA 8313(c)(1) 6ee33 U.S.C. § 1323(c)) (as amendadPub.L. 111-378, 8 1, 124

Stat. 4128 (2011))

B. Renton’s Stormwater Program
Renton has operated “a storm and surface water utility” since 1987. (Zimmg
Aff. (Dkt. # 18) 1 2.) Renton is required under the Clean Water Act to take efforts {

minimize pollution from stormwater, and it maintains its stormwater progwasomply

with those requirements and with requirements under Washington State law and tk

n

rrman

o

e

Act regarding substantive and procedural requirements, including permitting, axulierh e
waiver of sovereign immunity. Thus, the requirement that the Federal Government pa
reasonable service charges appears to be part of Congress’ consent that th&&eelenaent
“be subject to, and comply with . . . local requirements.” § 313(a).
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National Pollution Discharge Elimination Systenid. ( 3.) It charges rates based on
square footage of impervious surfactd. {[ 4.) “The fees collected are used solely fa
expenditures associated with the surface water utility to provide, maintain, and img
Renton’s municipal separate storm sewer systeia.”{(5.)

The Bonneville Power Administration (“BPA”), an entity of the United States
administers two parcels within Renton, known as the Maple Valley Substaiiorg.4()
BPA paid Renton stormwater fees for those parcels until July 30, 2009, when BPA
claimed sovereign immunity and terminated its payments) BPA resumed payment
for the storm and surface water fees with an effective date of January 4, ROL1. (
C. Vancouver’'s Stormwater Program

Vancouver has operated a “municipal separate storm sewer system” since J

1995. (Carlson Aff. (Dkt. # 19) 1 2.) Like Renton, Vancouver is required under the

Clean Water Act to take efforts to minimize pollution from stormwater, and it maint
the system to comply with those requirements and requirements under Washingto
law and the National Pollution Discharge Elimination Systelah.) (It charges rates
based on the square footage of impervious surface, with uniform rates for each clg
users. Id.)

BPA owns property, the Ross Complex facility, within Vancouvéd. {[5.) In

=

rove

anuary

AiNS

n State

ss of

1996, BPA provided a map to Vancouver showing the impervious surface at the facility.

(Id.) Beginning with an effective date of January 1, 1995, BPA paid the stormwate

until January 21, 2010.1d))

r fees
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After Congress passed the Stormwater Amendment, BPA submitted questidns to

Vancouver about its “method of rate calculation, services provided, and methods @
reduction,” and it met with the city on May 18, 2011d. { 7.) In September 2011, BH
resumed payments for the stormwater fees, retroactive to January 4, ROLT hé
United States declares that it is “paying the newly accruing chares [sic] only as it
continues to negotiate over the charged rates to ensure that . . . the rates are reas
and nondiscriminatory.” (Reply to U.#$lot. (Dkt. # 40) at 6.)
D. Procedural History

On July 12, 2011, the United States filed a complaint in the Western District
Washington for declaratory relief and a refund of fees paid to Renton and Vancouy

prior to January 4, 2011. (Compl. (Dkt. # 1).) Count 1 alleges that the stormwater

f rate

A

pnable

of

er

fees

are taxes and that the United States has not waived its immunity to those taxes prior to

January 4, 2011.1d. 11 22-24.)Count 2 alleges that the United States is not liable f¢
late payment penaltiesld( § 27.) Count 3 alleges that the United States is entitled t(
refund for fees paid to Renton between July 12, 2005, and June 30, 2009, in the a

of $38,606.00. I¢l. 1 30.) Count 4 alleges that the United States is entitled to a refy

pr

D a

mount

nd

for fees pal to Vancouver between July 12, 2005, and January 31, 2010, in the amount

of $443,148.00. Id. 1 33.) The United States requests that the court enter a judgme
declaring that it is not liable for any charges prior to January 4, 2011, and directing
Cities to return any fees paid between July 12, 2005, and January 4, RDHL.6()

Renton filed a counterclaim requesting, with respect to King County Tax Pat

nt

the

cel

No. 2023059082, $7,530.75 for unpaid fees from December 30, 2008, through Jur
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2009, and a late fee of $95.03; $8,242.44 for unpaid fees from July 30, 2009, throd
December 30, 2009; $8,242.44 for unpaid fees from January 30, 2010, though Jun
2010; and $8,370.84 for unpaid fees from July 30, 2010, through January 3, 2011.
(Renton Counterclaim (Dkt. # 9) 11 58-59, 61, 63, 65.) Renton also requests, with
respect to Tax Parcel No. 2123059042, $8,525.72 for unpaid fees from January 3(
through January 3, 20111d(§ 67.) It further requests judgment for past due penalti
and interest. I¢. T E.)

Vancouver asserts in its answer and counterclaim that the amount the Unite
States paid from July 12, 2005, though January 31, 2010, was $418,599.04, not
$443,148.00. (Vancouver Counterclaim (Dkt. # 10) 1 32.) It also requests $2,999
including a 10% penalty, for unpaid fees from January 22, 2010, through January
2010; $102,278.66—or $9,298.06 for each month from February 1, 2010, through
December 31, 2010, including a 10% penalty; and $899.81, including a 10% pena
the period from January 1, 2011, through January 3, 20d111(58-82.) Vancouver
also requests judgment for past due penalties and intelesf. §.)

On February 7, 2012, the Cities filed a joint motion for partial summary judgt
(SJ Mot. (Dkt. # 17).) They ask the court to rule that (1) the Clean Water Act waivg

sovereign immunity of the United States with respect to payments for reasonable s

Igh

e 30,

), 2008,

eS

ty, for

ment.
bs the

ervice

charges imposed by local governments for the control and abatement of water pollution;

(2) the Stormwater Amendment was a clarification, rather than an amendment, of |

he

United States’ waiver of immunity and responsibility to pay reasonable service charges
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under the Clean Water Act; and (3) the United States is responsible for paying

stormwater management fees imposed prior to January 4, 2014t 11-12.)

In response, the United States argues that a waiver of sovereign immunity and the

scope of a waiver must be unambiguous, and that sovereign immunity for the stormwater

charges was not waived until the 2011 Stormwater Amendment. (Resp. to SJ Mot (Dkt.

# 25) at 14.) The United States further asserts that the charges imposed are taxes and not

service charges because it never requested a service, and that the Cities have not provided

aservice to the United States. (Statement of Material Facts in Opposition to SJ Mot.

(“U.S. Facts”) (Dkt. # 26) 1 2.) The United States also argues that the Cities have

demonstrated that their stormwatdiarges automatically qualify as reasonable servige

charges, in particular the requirement that they be nondiscriminatory and that the 1
based on a fair approximation of the United States’ contribution to stormwater polll
(Resp. to SJ Mot. at 27.)

On March 23, 2012, the United States filed a motion to defer ruling on the C
motion for partial summary judgment, pursuant to Rule 56(d). (U.S. Mot. (Dkt. # 3
The United States requests—should the court conclude that the United States has
submitted sufficient evidence to create a genuine dispute of material fact as to the
motion for summary judgment—that the court give it additional time to conduct

discovery? (Id. at 3; Reply to U.S. Mot. at 3.)

% The United States alsequests thathe court grant partial summary judgment that tH
2011 Stormwater Amendment is not retroactive and thatities’ stormwater charges did not

not

ates be

ition.

ties’
D).)
not

Cities’

e

gualify as reasonable service charges prior to the 2011 amendment. (Reply to Ues.2V81)
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. ANALYSIS

A. The Cities’ Motion for Summary Judgment

The court will first review the standards for summary judgment and for
determining whether Congress has waived the United States’ sovereign immunity.
thenanalyzethe Cities’ claims that: (lihe Clean Water Act waives soe@n immunity
with respect to payments for reasonable service charges, (2) the Stormwater Ame
was a clarification rather than an amendment, and (3) the United States is respong
paying reasonable service charges for stormwater programs prior to the Stormwat
Amendment. For the reasons described below, the court grants the Cities’ motion
summary judgment on the first two issues, and grants in part and denies in part the
motion on the third issue.

1. Summary Judgment Standard

Summary judgment is proper “if the movant shows that there is no genuine

as to any material fact atide movants entitled to judgment as a matter of law.” Fed|

Civ. P. 56(a). The court draws “all reasonable inferences supported by the eviden
favor of the non-moving party.Satey v. JPMorgan Chase & €621 F.3d 1087, 1091

(9th Cir. 2008) (citations and quotations omitted).

The moving party has the initial burden of producing evidence or showing the

absence of evidence and the burden of persuasion on the méiszan Fire & Marine

Ins. Co. v. Fritz Cos210 F.3d 1099, 1102 (9th Cir. 2000). The moving party may n

It will

ndment

ible for

D

r
for

b Cities’

lispute
R.

cein

neet

The court will not consider this request as it was improperly raised in a regfigiyoporting a
non-dispositive motion.
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its burden of production by producing “evidence negating an essential element of {
nonmoving party’s case” or by showing “that the nonmoving party does not have €
evidence of an essential element of its claim or defense to carry its ultimate burder
persuasion at trial.’ld. at 1106. The moving party must first have “made reasonabls
efforts . . . to discover whether the nonmoving party has enough evidence to carry
burden of persuasion at trialld. at 1105. Then, the moving party “need only point g
that there is an absence of evidence to support the nonmoving party’s Raseréaux
v. Abbey263 F.3d 1070, 1076 (9th Cir. 2001) (citations and quotations omitted).

If the moving party carries its initial burden of production, the nonmoving pat

“must produce evidence to support its claim or defenbskssan 210 F.3d at 1103. The

nonmoving party “must provide . . . evidence that set[s] forth specific facts showing
there is a genuine issue for triaDevereaux263 F.3d at 1076 (internal quotations an
citations omitted). If the nonmoving party does not “produce enough evidence to ¢
genuine issue of material fact, the moving party wins the motion for summary judg
Nissan 210 F.3d at 1103.

2. Waiver of Sovereign Immunity Standard

“[A] waiver of sovereign immunity must be unequivocally expressed in statut
text.” F.A.A. v. Cooperl32 S. Ct. 1441, 1448 (2012) (citations and quotations omit
“Any ambiguities in the statutory language are to be construed in favor of immunity
and “[a]mbiguity exists if there is a plausible interpretation of the statute that would
authorize money damages against the Governméoht. Moreover, any ambiguities in

the scope of a waiver are construed in favor of the GovernrigentCourts cannot

he
nough

n of

\V

ts

ut

174

) that
d
reate a

ment.”

ory

ted).

not
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“expand the scope of Congress’ sovereign immunity waiver beyond what the statu
text clearly requires,id. at 1453, but they also cannot “narrow the waiver that Cong
intended,”’Aageson Grain & Cattle v. U.S. Dept. of Agris00 F.3d 1038, 1045 (9th Ci
2007) (quotingJ.S. v. Kubrick444 U.S. 111, 117-18 (1979)).

The Ninth Circuit has held that a waiver of sovereign immunity “will not be
applied retroactively if” it is established in a “new law [that] provideswwaiver of
sovereign immunity.”Or. Natural Desert Ass’n v. LockB72 F.3d 610, 617 (9th Cir.
2009) (emphasis in original). It appears to be a novel question of law, however, w
a new law may be applied retroactively, in the absence of a specific statement dec
the law’s retroactive effect, when it purports to clarifyearstingwaiver of sovereign
Immunity.

The Supreme Court has held “that the sovereign immunity canon is a tool fo
interpreting the law and that it does not displace the other traditional tools of statut
construction.” Cooper 132 S. Ct. at 1448 (citations, quotations, and indications of
alterations omitted). Congress does not have to “use magic words” to waive sovel
immunity, but “the scope of Congress’ waiver [must] be clearly discernable [sic] frg
statutory text in light of traditional interpretive tooldd.

Among these interpretive tools is Congress’ power to clarify the law—*to cor
what the law has always meanBeverly Cmty. Hosp. Ass’'n v. Belsti82 F.3d 1259,
1265 (9th Cir. 1997). “Subsequent legislation declaring the intent of an earlier stat

entitled to great weight in statutory constructiohdving v. United State$17 U.S. 748

tory

(€SS

=

nhether

laring

ory

eign

m the

nfirm

ute is

770 (1996) (quotations, citations, and indications of alteration omited)also Beverly,
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132 F.3d at 1265. This is particularly true where Congress formally declares an agq
a clarification of the earlier statut®everly 132 F.3d at 1265-66. When a court thus
deems an amendment to be “clarifying rather than substantive,” the amendment is
“InNJormally .. . applied retroactively.” ABKCO Music, Inc. v. LaVer@17 F.3d 684, 68
(9th Cir. 2000) (citations and quotations omitted).

3. The Clean Water Act Unambiguously Waives Sovereign Immunity

The Cities seek a ruling thditet Clean Water Act waivethe sovereign immunity
of the United States with respect to payments for reasonable service charges impg
local governments for the control and abatement of water pollution. (SJ Mot. af 11
Since 1977, the Clean Water Act has required that the Federal Government comp
all state and local “requirements, administrative authority, and process and sanctig
respecting the control and abatement of water pollution in the same manner, and t
same extent as any nongovernmental entity including the payment of reasonable s
charges.”CWA § 313(a), as amended in 198433 U.S.C. § 1323). The Clean Wat
Act states that such compliance is necessary “notwithstanding any immunity . . . u
any law or rule of law.”ld. This language reflects an unequivocal and unambiguou
waiver of sovereign immunitySee Cooperl32 S. Ct. at 1448. The court concludes,
based on the above-cited language, that Congress clearly waived the Federal

Government’s sovereign immunity from the “payment of reasonable service chargs

't to be

O

)sed by

12.

y with
ns

D the
ervice
er

nder

UJ

bs” for
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“the control and abatement of water pollutiong§ 313(a). Moreover, the United State
conceded in oral argument that it disputes only the scope of the waiver prior to the
Stormwater Amendment, not the existence of the waiver of reasonable service chad
the 1977 version of the Clean Water Act. As there are no issues of material fact a
Cities have demonstrated that they are entitled to judgment as a matter of law, the
grants the Cities’ motion for summary judgment on this issue.

4. The Stormwater Amendment Was a Clarification Rather than a
Substantive Amendment of the Clean Water Act

Next, the Cities ask for a ruling that the Stormwater Amendment was a
clarification of the waiver of sovereign immunity in the Clean Water Act rather than
substantive amendment to the law. (SJ Mot. at 11.) When Congress added 8§ 313
the Clean Water Act with the Stormwater Amendment, it illustrated the meaning of

“reasonable service charges” by stating non-exclusive criteria for such chatgeso

% In City of Cincinnati v. United Statethe United States District Court for the Southe
District of Ohio similarly concluded that a “storrater system charge [fell] squarely within th
waiver of sovereign immunity contained in” the 1977, $termwater Amendment text of3.3.
No. C1-03-731 (S.D. Ohio March 27, 2007) (order regarding summary judgment at 8).

* Section 313(c) states:

For the purposes of this chapter, reasonable service charges described i
subsection (a)include any reasonable nondiscriminatory fee, charge, or
assessment thatis

(A) based on some fair approximation of the proportionate contribution of the
property or fadity to stormwater pollution (in terms of quantities of pollutants, or
volume or rate of stormwater discharge or runoff from the property or f3cility
and

(B) used to pay or reimburse the costs associated with any stormwater

(4]

S

\rges in
nd the

court

(c) to

1l

management program (whether associated with a separate storm sewer system

ORDER 12
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stated that the “reasonable service charges described in subsection (a) include an
reasonable nondiscriminatory fee, charge, or assessment . . . regardless of whethg
reasonable fee, charge, or assessment is denominated a tax.” 8 313(c)(1)(B).

As discussed above, the statutory language has been clear since the 1977
amendment to the Clean Water Act that Congress waived sovereign immunity fron
reasonable service charges, and the reasonableness of service charges for storm
pollution programs was rarely litigated prior to the Stormwater Amendment. In ong
those rare cases, the United States District Court for the Southern District of Ohio
concluded that the City of Cincinnati's “stormwater system charge $iglirely within
the waiver of sovereign immunity contained in” the 1977 text of the &ty of
Cincinnati v. United State®No. C1-03-731 (S.D. Ohio March 27, 2007) (order regard
summary judgment at 8).

Despite the Act’'s unambiguous waiver, Congress passed the Stormwater
Amendment to clanf Federal responsibility to pay stormwater program charges in
response to Federal agencies that had ceased paying the charges, claiming that t}
taxes and thus beyond the scope of the Clean Water Act's waB&sArficus Br. EX.

A, Congressional Record—House (“House Record”) (Dkt. #pdt H8979 As

or that

L
vater

» Of

ling

ley were

sewer system that manages a combination of stormwater and sanitary waste),

including the full range of programmatic and structural costs attributable to
collecting stormwater, reducing pollutants in stormwatend reducing the
volume and rate of stormwater discharge, regardless of whether that reasonabl
fee, charge, or assessment is denominated a tax.

CWA 8§ 313(c)(1) (emphasis added).

112
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explained in more detail below, the amendment’s title and legislative history, as well as

the illustration of reasonable service charges using established criteria for assessi

reasonableness of regulatory fees, indicate that the Stormwater Amendment was a

clarification rather than a substantive amendment.
“[S]Jubsequent legislation declaring the intent of an earlier statute is entitled 1
great weight in statutory constructiom,6ving 517 U.S. at 770 (citations and quotatio
omitted), particularly when Congress formally declares an act to be a clarification,
Beverly 132 F.3d at 1265-66. Here, Congress formally subtitled the Stormwater
Amendments“An Act To amend the Federal Water Pollution Control #ctlarify
Federal responsibility for stormwater pollution.” Federal Responsibility to Pay for
Stormwater Program&ub. L. 111-378, 124 Stat. 4128 (2011) (emphasis added).
Moreover, while “the statements of one legislator made during debate may 1
controlling,” the remarks of the sponsors of the bill “are an authoritative guide to th
statute’s construction.United States v. Maciel-Alcal&12 F.3d 1092, 1100 (9th Cir.
2010)cert. denied131 S. Ct. 673 (2010) (quotidy Haven Bd. of Educ. v. Befi56
U.S. 512, 52687 (1982). Senator Cardin, the sponsor of the Senate version of the
stated that it was “a bill to clarify Federal responsibility to pay . . . localities for
reasonable costs associated with the control and abatement” of stormwater polluti
(Amicus Br. Ex. A, Congressional Record—Senate (“Senate Record”) (R&t1}at
S11023.) Representative Norton, the House sponsor of the bill, similarly stated, “[

bill simply clarifies current law, that the Federal Government has a responsibility tg

ng the

]

ot be

pill,

Tlhis

pay

its normal and customary fees assessed by local governments for managing poIIul1ed
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stormwater runoff from Federal properties, just as private citizens pgusé Record
at H8979.) Representative Norton noted that although 8§ 313 already stated that “t
Federal Government shall be subject to, and comply with . . . [those] requirements
same manner, and to the same extent as any nongovernmental entity,” the Govert
Accounting Office had issued letters instructing agencies not to pay the lict¢sSHe
stated, “This bill clarifies that . . . Federal agencies roostinueto pay their utility

fees.” (d. (emphasis added).) While not the sponsor of the bill, Representative Ed
Bernice Johnson similarly stated that § 313 already required that the Federal Gove
paystormwater fees, but that Congress had learned in the preceding months that 3
had begun to declare that they had sovereign immunity from paying the ltkgd.iKe

the bill's sponsors, she stated that the bill would clarify Federal responsibility to pa

he
in the

iment

die
rnment

\gencies

y

those fees.Id.) No one in the House or Senate voiced any contrary views when these

speeches were madeSege id)
Furthermore, in establishing non-exclusive criteria for determining whether g
is a reasonable service charge, Congress appdaasdaisedts power to “confirm what
the law has always meantBeverly 132 F.3d at 1265-66. The language Congress u
in formulating those non-exclusive criteria reflects the standards that courts likely \
have applied in Clean Water Act litigation prior to the Stormwater Amendment to
determine whether a municipality’s fee qualifies as a reasonable service charge ur
Act. Section 313(c) states that reasonable service charges “include any reasonab

nondiscriminatory fee, charge, or assessment that is (A) based on some fair

| fee

sed

vould

ider the

e

ater

approximation of the proportionate contribution of the property or facility to stormw
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pollution . . . and (B) used to pay or reimburse the costs associated with any storm
management program.” § 313(c). These requirements parallel those articulated b
Supreme Court for the reasonableness of regulatoeg t&eeMassachusetts v. United
States435 U.S. 444, 464 (1978). Massachusettghe Supreme Court declared that
regulatory taxes are valid if they do not discriminate, are based on a fair approxima
use, and are not excessive in relation to the benefit confdded.
While Massachusettdealt with fees assessed by the federal government on 3
state, the First and Second Circuits have recognizedalssachusettiest’s factors as
the test for the reasonableness of regulatory charges on a government entity in ge
State of Me. v. Dep’t of Nav973 F.2d 1007, 1013 (1st Cir. 1992) (usiigssachusetts
test to determine whether regulatory charges on a government entity are permissil
Jorling v. U.S. Dept. of Energ218 F.3d 96, 100-04 (2d Cir. 2000) (reasonableness
regulatory charges under Resource Conservation and Recovery Act (‘“RCRA”)
determined byassachusetttest);see also United States v. Mannid@4 F. Supp. 2d
988, 1016 (E.D. Wash. 200aif'd, 527 F.3d 828 (9th Cir. 2008) (even if surcharge
qualified as regulatory charge under RCRA, would still have to Massachusetts
criteria). Moreover, th&lassachusettest was itself merely a restatement of the test
Supreme Court articulated Evansville-Vanderburgh Airport Authority v. Delta Airling
Inc., in which the Supreme Court applied the test’s factors to a tax levied by an airj
authority, as authorized by the state, against airline passertgeamssville-Vanderburgh

Airport Auth. Dist. v. Delta Airlines, Inc405 U.S. 707, 7280 (1972)superseded by

water

y the

ation of
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U
»

bort

statute as recognized in Nw. Airlines, Inc. v. Cnty. of Kent, Madid U.S. 355, 368
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(1994);see also Nw. Airline$10 U.Sat368 (‘[T]he Evansvilleformulation has been
used to determine ‘reasonableness’ in related contexdsti’)Trucking Ass’'ns, Inc. v.
Scheiner483 U.S. 266, 289-90 (1987) (applying theansvilletest to state tax on privg
parties);United States v. Sperry Cor@d93 U.S. 52, 60 (1989) (applying the fair
approximation prong to Takings Clause analystgtneau v. City of Seattlé47 F.3d
802, 815 (9th Cir. 1998) (applying the fair approximation prong to Takings Clause
analysis)> As demonstrated by the cases cited above, the factorsMegsachusetts
test have been recognized as a test of the reasonableness of regulatory charges.
Moreover, prior to the Stormwater Amendment, Congress used similar facto
test of whether regulatory charges are reasonable. In 1992, Congress clarified the
meaning of reasonable service charges that could be levied against the Federal
Government undeghe RCRAby adding that such charges include “any . . . other
nondiscriminatory charges that are assessed in connection with . . . waste regulatg
programs. 42 U.S.C. 8 6961; Resource Conservation and Recovery Act of 4i9.76, |
94-580, 90 Stat. 2795 (1976); Federal Facility Compliance Act of 1992, Pub. L. 10
386, 106 Stat. 1505 (1992ge alsd\.Y. State Dept. of Envtl. Conservation v. U.S. D

of Energy 772 F. Supp. 91, 99 (N.D.N.Y. 199%ypplementedB50 F. Supp. 132

® At oral argument, the United States cited to the Eighth Circuit decisidnifad States
v. City of Columbia, M9914 F.2d 151, 154 (8th Cir. 1990), in arguing thatMlassachusetts
test should not be applied here. The court thegeeted the use of thdassachusettiest in
determining “whether a charge levied by a sovereign [on the federal goyetjnvas a tax,” in
part based on the distinctions between state and federal immuimityz.d States v. City of

Columbia, Mo, 914 F.2d 151, 154 (8th Cir. 1990). The issue here, however, is not wheth¢

reasonable service charges for stormwater programs are taxes, Usé tifehéMiassachusetts
factors in determining the reasonableness of regulatory charges.
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(N.D.N.Y. 1994) (applying th&lassachusettiest to determine whether RCRA chargg
were impermissible taxes or permissible fees).

The legislative history and statutory text demonstrate that even before the
Stormwater Amendment, the Clean Water Act waived the government’s sovereign
immunity and was clear in the requirement that the government pay reasonable sg
charges. Section 313(c) merely stresses the government’s existing responsibility t
stormwater system fees by setting down common, long-standing requirements for
reasonableness of regulatory fees. Accordingly, the court concludes that the Storj
Amendment was a clarification rather thasuastantive amendment, and grants the
Cities’ motion for summary judgment on this issue of law.

5. Responsibility for Fees Prior to January 4, 2011

Finally, the Cities ask that the court rule that the United States is responsiblé
the payment of the stormwater fees imposed prior to January 4, 2011. (SJ Mot. at
This issue raises two distinct questions: (1) whether the United States is generally
responsible for the payment of reasonable service charges imposed prior to Janug
2011; and (2) whether it is responsible for the charges imposed by the Cities prior
January 4, 2011. The court addresses each issue in turn.

As discussed above, the statutory text prior to the Stormwater Amendment \
clear that the government had to pay reasonable service charges and that the gov
had waived any claims to sovereign immunity for those charges. As the court has
already discussed, the legislative history demonstrates that the Stormwater Amen¢

“confirm[ed] what the law has always meanBévely, 132 F.3d at 1265. Indeed, the
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House sponsor of the bill, Representative Norton, stated that the purpose of the bi
tell Federal agencies that they “muasntinueto pay their utility fees.” (House Record
H8979 (emphasis added).) The amendment was meant to indicate that the goveri
had to do what it should already have been doing. According to traditional canons
statutory construction, such clarifying statements should be applied retroactively.
ABKCQ 217 F.3d at 689-90. Thus, itis clear “in light of traditional interpretive tool
that Congress waived the Federal Government’s immunity from reasonable servict
charges prior to January 4, 201Qoopet 132 S. Ct. at 1448 (traditional tools of
statutory construction are applicable to determinations of waiver of sovereign imm
The Court thus concludes that the United States is responsible for paying reasona
service charges imposed prior to thated

The court’s conclusion is unaffected by the United States’ argument that it is
immune from retroactively paying such fees because they are taxes or because th
not for services. Absent a waiver by Congress consenting to taxation by a state of
government, the United States is “not subject to any form of state taxahonéto Fire
Prot. Dist. v. United State481 F.3d 1135, 1138 (9th Cir. 1999). The United States
“be charged reasonable fees related to the cost of government services provided,”]
however.Id. at 1139.

First, the United States attempts to avoid the retroactive effect of the Stormy
Amendment by asserting that stormwater management fees are taxes from which
not waived immunity prior to the amendment. (Resp. to SJ Mot. at 6, 13 n.8; Com

1 24.) As discussed above, the Stormwater Amendwesiimerely a clarificatioof the

listo

at

iment

of

UJ

1%

Inity).
pble

ey are

local

can

vater

it had

ol

ORDER 19



10

11

12

13

14

15

16

17

18

19

20

21

22

Clean Water Actand as a clarification it is entitled to retroactive effédeeCooper 132
S. Ct. at 1448 (traditional tools of statutory construction applicable to interpreting I3

granting waiver)Beverly Cmty. Hosp. Ass’'n v. Belsti82 F.3d 1259, 1265 (9th Cir.

1997) (one interpretive tool is Congress’ power to clarify the IABKCO Music, Inc. v|

LaVere 217 F.3d 684, 689 (9th Cir. 2000) (amendment deemed clarifying normally
applied retroactively). The Stormwater Amendmamambiguously stasethat the
government is subject to reasonable service charges “regardless of whether that
reasonable fee, charge, or assessment is denominated®ag8®4.3(c)(2). Accordingly,
even if the stormwater management fees are characterized as taxes, the clarificati
provided by the Stormwater Amendment indicates that Congress had waived imm
such taxes even prior to the amendment. The United States’ argument is unavailit
it should not have to pay reasonable service charges assessed prior to January 4,

because they are taxés.

® Even without the clarification provided lolye Stormwater Amendment, the United
States District Court for the Southern District of Ohio, concluded that “stormsyateem
chargels] fall[] squarely within the waiver of sovereign immunity conthinéthe 1977 text.

City of Cincinnati v. United Stas No. C1-03-731 (S.D. Ohio March 27, 2007) (order regardi

summary judgment at 8).

" Moreover, the text of the 1972 and 1977 Acts indicates that Congress consented
than service fees. Local authorities could have assessed reasonable sarges drsuch
charges were restricted to fees for services provided to the United Statesjtboenthe
waiver in the Clean Water AcSee Novatol81 F.3d at 1139 (government can be charged
reasonable fees related to cost of services provided)gr&swent further in the Clean Wate
Act, however, waiving immunity to requirements that would otherwise be unconstitutiona
Congress did so both by its explicit consent to local regulation in the 197 2WAitt-the
requirement that the Federal Governmidat subject to, and comply with . . . local
requirements,” 86 Stat. at 875—and with an explicit waiver in the 1977 Act—with the wai
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“any immunity . . . under any law or rule of law” with respect to “local requirggye
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Second, the United States asserts that it should not have to paggsithedéause

they are not for services—in the sense that the government never “voluntarily sought a

benefit or service” and that the “stormwater charges are not imposed for a service

or

benefit provided to the United States.” (Reply to U.S. Mot. at 3-5; Compl. {1 22-23; U.S.

Facts § 2; Resp. to SJ Mot. at 11, 13 n.8.) This distinction is only important if the United

States has no liability because thergesare taxesather than feesSee Novatol81

F.3d at 1139 (United States may be charged reasonable fees for services but cannot be

taxed). The court has already concluded, however, that such fees are not unconstitutional

taxes®

Furthermore, just as courts are not allowed to widen the scope of a waiver, they

are not allowed to narrow itKubrick, 444 U.S. at 117-18. Nowhere in 8 313 does

Congress require that a government agency request a service, or even that it rece

ve one.

administrative authority, and process and sanctions,” Pub.L. 95-B17ag SeekEnvtl. Prot.
Agency v. Calex rel. State Water Res. Control B&26 U.S. 200, 217 (197€tating “rule that
federal agencies are subject to state regulation only when and to the exgres€tvas clearly
expressed such a purpose”).

8 Moreover, as stated by the Federal Circuit in dicta, even an involuntary cheydeera
permissible fee taer than an unconstitutional taiity of Cincinnati v. United State$53 F.3d
1375, 1378 (Fed. Cir. 1998). Cincinnati had requested stormwater fees based on a theof
implied contract, and it did not rely on the Clean Water Act or its waiver of miyauCity of
Cincinnati v. United State89 Fed. Cl. 271, 273 (Fed. Cl. Oct. 28, 1997). The Court of Feq
Claims had ruled both that Cincinnati failed to state a claim for which religdl ®e granted an
that stormwater charges were unconstitwgldaxes.ld. at 276. Althouglaffirming the Court o}
Federal Claims on the basis of failure to state a claim, the Federal Circuit widtesttral
court had erred in ruling that a stormwater program charge was an uncomstiti#x: “There

may besome instances in which a municipal assessment is involuntarily imposed but would

nonetheless be considered a permissible fee for services rather than anssipertax.” 153
F.3d at 1378.

y of
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Rather, 8§ 313 requires that government agencies comply with all “local requirements . . .

and process and sanctions respecting the control and abatement of water pollution in the

same manner, and to the same extent as any nongovernmental entity including thé
payment of reasonable service charges.” § 313(a). Moreover, nowhere in the Cle
Water Act does it require that charged services be to the government’s benefit. R{
directs the United States comply withrequirements “respecting the control and
abatement of water pollution.” § 313(a).

The United States citdgational Cable Television Agsiation v. United States
415 U.S. 336, 340 (1974) support of its distinction between services and taxes.
(Response to SJ Mot. at 13 n.8.)National Cablethe Supreme Court distinguished
taxes and fees in that the latter are “incident to a voluntary act” and “bestow a ben
the applicant not shared by other members of a sociédyat 340-41.More recently,
however, the Court found that the distinction between taxes and fidatiomal Cable
did not matter when Congress clearly indicated its intention to delegate to the exec
the power to impose “financial burdens, whether characterized as ‘fees’ or ‘taxes.”
Skinner v. Mid-Am. Pipeline Ga190 U.S. 212, 109 S. Ct. 1726, 1734 (1989).

The text of the Clean Water Act requires compliance rather than choice with

respect to local requirements, process, sanctions, and charges for stormwater

managementWhile those chargasaymore closely resemble state and local taxes ff

which the Federal Government has immunity absent some waiver, Congress waiv¢
immunity and required compliance by Federal agencies. As with the non-delegatiq

doctrine at issue iBkinner the difference between taxes and fees is not relevant he
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Congress clearly waived its immunity to “local requirements, administrative aythor

and process and sanctions . . . including reasonable service charges,” and require

~—+

compliance by the Federal Government, as Congress later clarified in the Stormwater

Amendment. 88 313(a) and (c). The United States is therefore responsible for

reasonable service charges imposed prior to January 4, 2011. Therefore, the cour

concludes that there are no genuine issues of fact and that the Cities are entitled t
summary judgment as a matter of law with respect to the question whether the Un
States is responsible for paying reasonable service charges imposed prior to Janu
2011.

Nevertheless, to be entitled to judgment as a matter of law as to the specific
service charges imposed by the Cities prior to January 4, 2011, the Cities must sh
there is no dispute as amymaterial fact and that the charges satisfy the requiremen
§ 313(c). As discussed above, it is clear by traditional tools of statutory constructic
the scope of the waiver of sovereign immunity includes aoyglSongess’ power to
“confirm what the law has always mearBgverly 132 F.3d at 1265-66—has always
included at a minimum the fees that meet the requirements of § 38&E)Cooperl32
S. Ct. at 1448 (scope of waiver must be clearly discernible in light of traditional
interpretive tools). Accordingly, to be entitled to summary judgment on this issue,
Cities must show that their charges meet the requirements of § 313(c), which statsg
“reasonable service charges” include “any reasonable nondiscriminatory fee, charg

assessment that is (A) based on some fair approximation of the proportionate cont

(o d
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of the property or facility to stormwater pollution . . . and (B) used to pay or reimbu

the costs associated with any stormwater management program.” 8 313(c).

[Se

While the Cities have submitted some evidence relevant to this issue, including

supplemental authority provided after oral argument, they have failed satisfy their i
factual burden on summary judgment. The court will not scour the record in an att
to piece together facts that would satisfy the Cities’ bur@selittle v. Cox’s

Supermarkets/1 F.3d 637, 641 (7th Cir. 1995) (“a district court is not required to sq
the record [to look] for factual disputes [or] . . . to piece together appropriate

arguments”)Greenwood v. F.A.A28 F.3d 971, 977 (9th Cir. 1994) (quotidgited

nitial

empt

our

States v. DunkeB27 F.2d 955, 956 (7th Cir. 1991)) (“Judges are not like pigs, hunting

for truffles buried in briefs™). Viewing the evidence in the light most favorable to th

nonmoving party, the court concludes that the Cities have not demonstrated that t

e

e fees

assessed prior to January 4, 2011, are reasonable service charges within the meaning of

§ 313(c). Accordingly, the court denies summary judgment on this issue.
Nevertheless, in order to narrow the issues for trial, the court will address th
arguments raised by the United States. First, the United States argues that the Ci
structures are discriminatory because they provide a discount to the Cities on their
acreage. (Resp. to SJ Mot. at 27; U.S. Facts | 2 [sic]; Reply to U.S. Mot. at 5-6.)

8 313(a), however, Congress indicates that the relevant comparison is not to othe

governmental bodies, but to nongovernmental entities also paying service cl&eges.

Graham Qity. Soil & Water Conservation Dist. v. U.S. ex rel. Wijsk80 S. Ct. 1396,

[ee

[ies’ rate

street

In

the

1412 (2010) (words of a statute must be read in their context). The Act states that
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Federal Government is to comply with all requirements, process, sanctions, and

reasonable service charges “to the same extartyasongovernmental entity§ 313(a)

(emphasis added). Moreover, the United States does not claim that it is the ownef

types of surfaces for which the Cities and the state receive the discount—public st
and highways. SeeVancouver Resp. to U.S. Mot. (Dkt. # 39) at 7.) Therefore, the
United Statesargument that the Cities’ charges violate § 313(c) because they are
discriminatory is unavailing.

The United States also argues that the Cities have not demonstrated that th
genuine dispute of material fact as to the criterion that the fees be “based on some

approximation of the proportionate contribution of the property or facility to stormw

of the

reets

Bre is no

fair

ater

pollution.” (Resp. to SJ Mot. at 27.) The United States argues that “fair approximation

cannot be assumed without proof for both Cities where Renton’s and Vancouver's

structures are not consistentld.] The court agrees that the Cities must each

rate

demonstrate that their respective methods to assess “proportionate contribution” are a fair

approximation of contribution, 8 313(c), but that the Cities use different methods dpes

not necessarily mean that either is not a fair approximétion.

% “Renton charges BPA storm and surface water managemeith&ese based upon t
square footage of impervious surface for plaintiff's respective pardéls.rates charged are
uniform for each class of userSee¢ RMC 82-3.” (Zimmerman Aff. at 3.) Likewise for
Vancouver, “[r]lates charged under VMC Chapter 14.09 are based upon square footage o
impervious surface. The rates are uniform for each class of users. VMC 14.09.06%&0nC:
Aff. § 3.) In an unpublished decision, the Fifth Circuit has recognized the use of use ef s
footage of impervious staces as a fair approximation of udel. Paso Apartment Assv. City
of El Pasg 415 F. App’x 574, 578 (5th Cir. 2011). The court wrote, “Impervious surfaces,
as buildings, driveways, and sidewalks, prevent stormwater from being absorbed grtmtice
The resulting runoff burdens the stormwater drainage system. Theretoamtunt of

ORDER 25

i

=74

uar

such




10

11

12

13

14

15

16

17

18

19

20

21

22

Finally, the United States contends that the “Cities’ stormwater charges far €
any cost related to . . . nearby municipal stormwater facilities.” (Reply to U.S. Mot,
Section 313(c) requires that the charges be “used to pay or reimburse the costs ag
with any stormwater management program . . . including the full range of programi
and structural costs attributable to” reducing stormwater pollution. § 313(c). It noy
states that the feebarged to eacéntity must be used solely for dealing with stormwx
pollution attributable to that entity’s property or for facilities near its property. Rath
program fees may be used for the “full range of costs” associated with the progran
long as the charges are proportionatart@ntity’scontribution to stormwater pollution.
8§ 313(c).

B. The United States’ Motion to Defer
Rule 56(d) states thatcaurt may defer considering a matitor summary

judgment when “a nonmovant shows by affidavit or declaration that, for specified

reasons, it cannot present facts essential to justify its opposifideetl. R. Civ. P. 56(d).

xceed
at4.)
sociated

matic

vhere

ater

er,

N as

impervious cover on a particular piece of property is directly relatéoat propertys use of the
stormwater drainage system.vén the legitimacy of the Boalbbjecive, we conclude that th
Board's use of two different methods to measure the impervious cover on the properties i
City is rationally related to its decision to charge each property for stiendrainage
services.”ld.

19The United Statésnotion to defer implies that the discovery requested is not
“essential to justify its oppositidnFed. R. Civ. P. 56(d). The government states, “[S]hould
Court determine that the United States’ submitted evidence is not suffwiereate a genuine
dispute of material fact, then the United States moves for time to conduct distebtgin
additional evidence to oppose the Cities’ motion for partial summary judgment.” (OtSatM
3, 5-6;see alsdreply to U.S. Motat 3.) Either the United States must argue that the evide

n the

the

nce it

has submitted is sufficient to survive the motion for partial summary judgment, trefor
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The issues for which the United States would like to defer summary judgment, however,

are purely legal or are moot. The United States asks the court for additional time for

discovery should the court determine that there is insufficient evidence to establish a

genuine dispute of material fact regarding whether the Cities have provided services to

BPA, whether the stormwater charges are discriminatory, and whether the charges$ are a

tax. (U.S. Mot. 2-3.) These requests deal with purely legal questions or with ques
of fact relevant to the issue for which the Cities’ motion for summary judgment was
denied. Accordingly, the United States’ motion to defer is denied in part and denie
part as moot.
V.  CONCLUSION

For the reasons stated above, the court GRANTS in part and DENIES in pa
Cities’ motion for partial summary judgment (Dkt. # 17) and DENIES in part and
DENIES in part as MOOT the United States’ motion to defer ruling on the motion f
summary judgment (Dkt. # 30).

Dated this 25tlday ofMay, 2012.

W\ 2,905

JAMES L. ROBART
United States District Judge

tions

din

t the

purposes of the Rule 56(d) motion, it must argue that it has not submitted sufficient evide
beause it cannot. It cannot have it both ways.
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