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e Publishing Company v. Mercer Publishing LLC et al

HONORABLE RICHARD A. JONES

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
THE RIVERSIDE PUBLISHING
COMPANY,
Plaintiff, CASE NO. C11-1249RAJ
V. ORDER DENYING MOTION FOR

TEMPORARY RESTRAINING
ORDER AND PRELIMINARY
INJUNCTION

MERCER PUBLISHINGLLC, et al.,

Defendants.

l. INTRODUCTION

This matter comes before the court on a motion (Dkt. # 6) for a temporary
restraining order (“TRQO”) and preliminamjunction from Plaintiff The Riverside
Publishing Company (“Riverside”). Thewt held a hearing yesterday, and has
considered the parties’ arguments as welhas briefs and documéary evidence. For
the reasons stated below, the court DENtliESmotion. The court addresses Riversid
motions relating to sealing documents (Dkt.2##4) at the conclusion of this order.

Because this order “grant[s] or refug[asa interlocutory ifunction,” the court
must make findings and fact andnclusions of law. Fed. Eiv. P. 52(a)(2). The cour
includes its findings and conclusions in tbrsler, which serves as a memorandum of
court’s decision. Fed. R. Civ. P. 52(a)(fiermitting findings andanclusions within “an
opinion or a memorandum of decisionsge also FTC v. H. N. Singer, 1n668 F.2d
1107, 1109 (9th Cir1982) (noting that explicit factual findings are unnecessary).
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. BACKGROUND

Riverside, a subsidiary of the Houghtbfifflin publishing empire, publishes a
standardized test known as the CogATdboitdren of primary school age. Schools
across the country administise CogAT for a variety gburposes, often to screen
children for admittance into programs for gift@ddents. The CogAT comes in differg
versions targeting different aggroups and gklevels.

Rachel Hubbard owns Defendant MerBeiblishing LLC (“Mercer”). Mercer
publishes materials for parents to help at@fdprepare for the CogAT. Those materia|

are available in book format and online. They include compleiipe tests as well as

nt

S

practice questions that are not in complet-format. Although Ms. Hubbard’s husband

Is also a principal in Mercer, she opgesathe business by herself from her home.

As early as 2007, Riversdook the position that Mercer’s practice exams wer
too similar to actual CogAT exams. A Rivieles attorney demanddbat Mercer cease
publication of its exams. Nothing cametlodt initial dispute. Mercer continued to
publish its materials.

In June 2009, Riverside sued Mer&arcopyright infringement. The case was
assigned to the Honorable Robert S. Lasnithis District. No C09-796RSL. Judge
Lasnik never considered the nisrof that dispute. The parties entered early mediatic
and resolved the dispute in a Novemb@09 Settlement Agreement. The court will
examine the Settlement Agreementetalil in its later analysis. For now, it suffices tg
note that the Agreement set forth a pgsceherein Mercer would submit its existing
CogAT materials for Riverside to review,Merside could object to questions it believg
were too similar to its owrand a neutral would ultimatetesolve any disputes. The
Agreement also contemplated that if Mardeveloped new CodgApractice tests or
guestions, it would submit those materialRteerside for a similar review process.

Shortly after executing the Settlementrégment, Mercer submitted its then-
existing materials to Riverside. Riversilgected to 47 questiomait of thousands.
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Although Mercer disagreed with Riversidaibjections, it agreew withdraw the
guestions rather than wasteoesces disputing the objections.

Riverside has been preparing a new versibthe CogAT, known as the “Form 7
exam. Riverside only recently completed Hoem 7 exam, and according to its couns
it has just begun distributing the exam to schodlo student has taken a Form 7 exar
In preparation for the release of the ex&iverside published sekad sample questions
and provided public information abioilne format of the Form 7 exam.

Ms. Hubbard learned in April that the CogAT Form 7 was coming. She
immediately began work prepag new study materials fddercer. On June 10, she
submitted thousands of practice questiorRiterside for review. The questions were
not organized in practice exams, nor were tlaggled to correspond to various versiof
of the CogAT. By number of pages, the submission Mercer made in June was smj
than the submission it made in Novembed20 The format was different, however,
because the 2009 submission included full practice exaaddition to questions that
were not organized into exams.

On July 8, Riversidessued a response to the subnaissiAtkins Decl., Ex. E. It
contended that the format of Mercerngmission did not complwith the Settlement
Agreement, and that Riverside therefbesl no obligation tcomply with the
Agreement’s 30-day time limit for initimkview of Mercer's materialsld. at 1.
Riverside nonetheless providadew examples of questions that in its view demonstr
“the same type of unlawful copyirtgat led Riverside to file suit.1d. at 2. Four days
later, Mercer advised Riverside that Riveesithd waived its oppamity to review the
guestions, and that Mercer would proceed itblication of newnaterials. Atkins
Decl., Ex. F.

On July 19, Mercer issuquublic notice that it woud release new CogAT Form 7
practice exams in electronic format on Auglsand in paper format on August 31.
Barrett Decl., Ex. A.
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Riverside filed this lawsuit on July 28ts sole claims are that Mercer breached
the Settlement Agreement and the implied comenfgood faith and fair dealing. The
same day, Riverside filed a motion for ad'Rnd preliminary injunction. It provided
Mercer’s counsel with notice of the motion &yail. The court originally scheduled a
hearing on the motion for JuB9, with the intent of deciding the motion in advance of
Mercer’s August 1 publication date. Rathearthrushing into a heaugy, Mercer agreed t
delay publication pendingesterday’s hearing and the court’s decision.

The court now turns to Rivergts motion for injunctive relief.

.  ANALYSIS
A. Injunction Standard

Riverside does not differentiate betwetsirequest for TRO and its request for :
preliminary injunction. Regatess, the applicable standaate “essentially the same.”
Beaty v. Brewer__ F.3d __, 2011 U.S. App. LEX111391, at *8 (9th Cir. May 25,
2011);see also ProtectMarriage.conYes on 8 v. Courage Campaj@80 F. Supp. 2d
1225, 1228 (E.D. Cal. 201Gptuhlbarg Int'l Sales Co. v. John D. Brush & 40 F.3d
832, 839 n.7 (9th Cir. 2001) (noting that aldeandards were “substantially identical”)
Where a court issues a TRGthout notice to the adverse party, additional requireme
apply. Fed. R. CivP. 65(b)(1). In this case, lattugh Mercer initially received only
informal notice, and the parties briefe@ timotions on a compressed schedule, Merce
has not contended that it received inadeqnatiee or an inadete opportunity to
present its opposition. Accorgjly, the court hereafter treats Riverside’s motion as &

motion for preliminary injunction.

! The Settlement Agreement requires “quesirelating to its Mity, interpretation,
performance, and inducement” to be decidebimaing arbitration. Agreement 9. The sam{
clause provides, however, that “[n]otwithstandihg previous sentence . . . Riverside may se
injunctive relief . . . by filingsuit in any Washington couof competent jurisdiction.ld. The
court assumes that this clause gives it plenattyoaitly to resolve disputes raised in the motiof
before it. No party has argued otherwise.
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The Ninth Circuit retooleds long-enduring standafdr preliminary injunctive
relief in the wake oWinter v. Natural Resources Defense Council,, 1885 U.S. 7
(2008). The former Ninth Circuit standard included a slidingessalwhich a movant
could compensate for a lesser showingarim by showing a correspondingly greater
chance of success on the merits, and vice versa:

Under the “traditional” criteria, a plaiiff must show (1) a strong likelihood
of success on the merits, (B possibility of irrepatale injury to plaintiff

if preliminary relief is not granteq3) a balance of hardships favoring the
plaintiff, and (4) advancement of thakgic interest (in certain cases).
Alternatively, a court may grant thgumction if the plaintiff demonstrates
either a combination gdrobable success on the ni®and the possibility of
irreparable injury or that serious cqi®ns are raised and the balance of
hardships tips shpaly in his favor.

NRDC v. Winter518 F.3d 658, 677 (9th CR008) (citation omitted). IWinter, the
Supreme Court rejected the Ninth Circuitstard to the extent that it made injunctive
relief available on a showing of a mere pogisybof irreparable harm. 555 U.S. at 22.
Some subsequent Ninth Circuit paneledibroad language about the effect\bhteron
the alternative standafdr injunctive relief. Sege.g, Stormans, Inc. v. Sele¢l86 F.3d
1109, 1126-27 (9th Cir. 2009) (noting that ¢{the extent that our cases have sugges
lesser standard [than the one establish&tliter], they are no longer controlling, or
even viable.”) (quoting\m. Trucking Ass’ns, Ine. City of Los Angele$59 F.3d 1046,
1052 (9th Cir. 2000. The panel irAlliance for the Wild Rockge(“Alliance”) v. Cottrell
took a narrow view oWinter. 632 F.3d 1127 (9th Cir. 20L1After reviewing the post-
Winterlandscape in the Ninth Circuit and irhet circuits with sliding-scale injunction
standardsid. at 1131-34, thalliance panel “conclude[d] thahe ‘serious questions’
version of the sliding scale test for prelmary injunctions remas viable after the
Supreme Court’s decision Winter.” Id. at 1134. The “seriouguestions version of the
sliding scale test” requires the movant tondastrate that “serious questions going to

merits were raised and the balance of hardships tips sharplypfath&ff's favor.” 1d.
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at 1134-35 (quotinggands Council v. McNajr537 F.3d 981, 987 (9th Cir. 2008) (en
banc)). Thelliance panel explained that the “s@us questions” test survivéginter.
Id. at 1135 (“[S]erious questiom®ing to the merits and alaace of hardships that tips
sharply towards the plaintiff casupport issuance of a prelmary injunction, so long as
the plaintiff also shows that there is a likelod of irreparable injurgnd the injunction i$
in the public interest.”).

This court accordingly applies the following test for a preliminary injunction,
consistent withWinterandAlliance The court may issue aghiminary injunction where

a party establishes (1) a likelihood of sucaasshe merits, that (2) it is likely to suffer

irreparable harm in the absence of preliminary relief, that (3) the balance of hardshiips tips

in its favor, and (4) that the publicterest favors an injunctiorid. at 1131 Winter, 555
U.S. at 20. A party can also satisfy thstfand third elements of the test by raising
serious questions going to the merits otdse and a balance of hardships that tips
sharply in its favor.Alliance 632 F.3d at 1135.

B. Riverside Has, At Best, a Modest Likihood of Success on the Merits of Its
Claim for Breach of the Settlement Agreement.

The sole basis on which Riverside seekgamction is its claim that Mercer
breached the Settlement Agreement. Thatn depends initially on Riverside’s
assertion that Mercer’s June 10 submissimhnot comply witithe Agreement. The
court now examines the Agreement in detail.

At the time the parties entered the Agmeent, Mercer had already published a
variety of CogAT preparatiomaterials, including complefgactice exams. The first
numbered paragraph of the Agremmhaddresses those materials.

1. Mercer’'s and Hubbard’s Revisions to Existing Practice
Exams. Mercer and Hubbard will revisal of their practice exams and
other material intended to help perstaise Riverside’s CogAT Exams that
by the Effective Date have been figshed and/or made available through
any source . . ..
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Although the first sentence of therpgraph refers to “practice exaisd other

material’ the remainder of the paragraph ignoreth&r material.” It requires as follows:

a. Within 5 business dayslercer and Hubbard will
provide Riverside with aomplete full-text copy set of Mercer’s Existing
Practice Exams free of charge. Mercer’'s Existing Practice Exams will be
subject to the Nondisclosure Aggrment attached hereto . . . .

The Agreement then bfates Riverside to raise objections to the submitted material
within 30 days:

b. Within 30 days afteteceiving Mercer’s and
Hubbard’s notice described in subp@} of this Paragraph 1, Riverside
will review Mercer’s Existing PracteeExams and notify Mercer about any
guestions and/or answers that Rivéesn good faith believes infringes its
copyrights, and propose revisions to same.

The remainder of paragraph 1 sets forgir@ess by which Mercer could accept or
dispute Riverside’s objections, culminatingnédcessary in the selection of a neutral to
resolve any disputes. Agreement 1 1(c)-(g).

The Agreement also incled a clause addressing future practice exams:

2. Mercer’s and Hubbard'’s Future Practice Exams. Mercer
and Hubbard will not market, advertisell, distribute, publish, reproduce,
disseminate, or offer for sale any pree exams or other material intended
to prepare persons to take the CoghAdt by the Effective Date have not
been published or made availalthrough any source without first
completing the process detth in subparts (a) tbugh (g) of Paragraph 1
of this Agreement.

The crux of Riverside’s argument is tiercer will breach the Agreement if it
publishes new practice exams, becausechtebreached paragraph (1)(a) of the
agreement by not submitting colefe practice exams for Rikgde’s review. Riverside
interprets paragraph 1(a)'sgirement that Mercer provide“complete, full-text copy
set of Mercer'€xistingPractice Exams” to require Meer to submit a complete, full-

text copy of anyuture practice exam as well.
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Mercer interprets paragraph 1(a) to neg@ “complete, full-text copy set” only
for the practice exams thatisted when the parties entdrihe Settlement Agreement.
Mercer contends that future practice examadinot be submitted in “complete, full tex
form, provided that it submitkie questions that will comige the practice exams to
Riverside for review. In Mercer’s view,complied with the Settlement Agreement an
Riverside waived any objection to its newactice questions by failing to provide
objections to specific quests within 30 days.

In resolving the parties’ competing inpeetations of the Settlement Agreement
the court relies on Washington contract latihe parties selectafashington law in the
Settlement Agreement (1 9), and no party has suggested the applafainy other body
of law. In Washington, contractterpretation is a question of law.anner Elec. Coop.
v. Puget Sound Power & Ligfi11 P.2d 1301, 1310 (Wadl®96). Where interpretatio
“depend][s] on the use of extsic evidence,” or the extrirssevidence adits more than
one “reasonable inference,” the court canntarpret the contract as a purely legal
matter. Id. These limitations, whichrose from the decision Berg v. Hudesmarg01
P.2d 222 (Wash. 1990), hagagendered “much confusion” over a court’s role in
contract interpretationHearst Commc’ns., Inc. v. Seattle Times, Q&5 P.3d 262, 266
(Wash. 2005). Itdearst the Washington Supreme Courrified that extrinsic evideng

applies only “to determine the meaningsplecific words and terms useohd not to
‘show an intention independeoit the instrument’ or to ‘vary, contradict, or modify the
written word.” 1d. at 267 (quotinddollis v. Garwall, Inc, 974 P.2d 836, 843 (Wash.
1999)) (emphasis iHears). Absent extrinsic adence pertaining ta specific term, the
court must “give words in a contract thendinary, usual, and popular meaning unless
the entirety of the agreemt clearly demonstrates a contrary intenél’ (directing courts
to interpret “what was written” rathénan “what was intended to be written”).
Applying these principles, it is apparehat the Agreement on its face is not as
clear as Riverside suggests. Even asdterial that Mercer had published before
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November 2009, the Agreemastmurky. Although it annances its intent to require
Mercer to “revise all of [itspractice exams and other ma#dfiits detailed instructions
for the revision process make no mention dh&r material.” Instead, it requires only

the submission of “Existing Practice Exaifniterpreting the Agreement strictly,

Mercer might well have argued that it needed to subniitits Existing Practice Exams|.

That interpretation would havelieved Mercer of a substantial burden, because the
record reflects that in additiao full exams, Mercer hadsal published a larger numbel
of questions in an online database, andtthage questions were not organized into
exams. Justus Decl. { 6 & Ex. E (comp@ quantity of unorgaized questions in
November 2009 submission witfuantity of practice examuestions). Riverside might
have objected to this interprétm, but to do so it would havead to argue that “Existing
Practice Exams” actually meant “not omdyisting practice exams, but any other CogA
sample questions that you hgwuablished.” In the court’s view, that is a reasonable
interpretation, and likely the agreement the parties had in mind, but it is an interpre
that goes beyond the plain language of the Agreement.

The parties had no need in 20@%ash out these altetiee interpretations of the
Settlement Agreement, because Mercer stibchnot only its exisng practice exams,
but its existing published pracé questions as well. Riverside raised no objection to
format of the submission.

The Agreement is murkiestill as it applies to Meer’s publication of new
material. Rather than spell out a prodesseview of new material, the Settlement
Agreement merely requires that the partiesticomplet[e] thgrocess set forth in
subparts (a) through (g) Bfaragraph 1 of this Agreement.” Agreement 2. Some

language in those subparts makes no senap@i®d to new material. For example,

subpart (a) requires Mercer’s initial submisgsi[w]ithin 5 business days.” That make$

sense as to materials exgfiin 2009, because it requir@submission within 5 busines
days of the entry of the Settlement Agreement. It is meaningless with respect to fy
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publication. Similarly, subparagraph (a) reeqa copies of Mercer’'s “Existing Practice

Exams.” It cannot meathis with respect to practice @xs that did not exist at the time

of the settlement. The court queries then, why the requirenantldrcer provide a
“complete, full-text copy set” of its then-ekisg practice exams applies to future exan
Providing a “complete, full-text copy set” issgafor practice tests &t have already bee
published, it is much momifficult for exams which do nagxist. Whereas Mercer coul
do nothing about the labor it hénvested in organizing iesxisting practice exams, it
could avoid investing that labar organizing future prdice exams until it had assuran
from Riverside that Riversedwould not object to the gsigons Mercer planned to
include.

Mercer’s June 10 submissionnsisted of all the questions it intends to use in if
upcoming publications, whether in practicems®s or in other formats. There is no
evidence or suggestidhat the practice exams Merdspes to publish will use any
guestions other than the ones it submitteRite@rside on June 10. The evidence doeg
not reveal any material difference betwélem format of the questions that Mercer
submitted June 1(nd the format of the individual ddtase questions that constituted f{
majority of its November 2009 submissioAlthough there are mie questions in the
current submission than thasere in the portion of the 2009 submission devoted to
individual database questions, the 200Brsission contained more pages overall.
Despite the greater volume, Riverside revaewthe 2009 submission within 30 days ag
the Settlement Agreement recpd. Moreover, Riversidéid not complain about the
format of the individual datalsa questions from the NovemI#09 submission. It now
Insists that a similar format is unaccep&abRiverside complains that the current
submission does not categorize each quebtlahe version of th CogAT to which it
applies. Riverside has not, however, offemagl compelling evidence that the differen
between the two formats imposes any particular burden. Indeed, at oral argument
counsel for Riverside revealéar the first time that Reerside declined to review
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Mercer’s June 10 submission for an extengdedod of time because it was employing
resources to prepare the Form 7 version ®GbgAT for publication.In other words,
the evidence suggests that any additionadlé that Mercer’s June 10 submission
iImposed was the result of Riverside’s busimassities, not Mercer’s allegedly improp
formatting. The court cannottabute that burden to Mercer.

Based on the language of the SettlementAment and the extrinsic evidence t
parties have submitted, the court would intetfaragraph @ require Mercer to submi
any question it intends to useits future publications (whether in a practice exam or
other format) for review. The court woultht adopt Riverside’s interpretation, which
would require that Mercer submit its fullgotice exams for Riverside’s review.

Even if, however, the court weeto interpret the Agreesnt as Riverside prefers,
Riverside would be unlikely to prevail. Rrggde would have to establish that Mercer’

breach was material. The purpose of$le¢tlement Agreement was to ensure that

its

D
==

he

Riverside had an opportunity to object ttydercer question-and-answer that Riverside

believed infringed its copyrights. Mercedane 10 submission gaRiverside that

opportunity. As the court has already fouRBkrcer has not convinced the court that t

format of Mercer’'s submission made it apprétranore difficult to conduct that review.

Accordingly, the court finds that it is likethat any breach by Mercer was not materia

For these reasons, the court concludesRhadrside, has, at best, a modest chance

of success on the merits of diaim that Mercer breachélde Settlement Agreement.
The court now turns to the other compaisesf the test for injunctive relief.
C. Riverside Has Not Proven ItWill Suffer Irreparable Harm.

Riverside offers three argumsrio support its claim thatwill suffer irreparable
harm if the court does not enjoin Mercer’s pedtion. It contends that it is entitled to
the presumption of harm that arises in sasfecopyright infringement, it points out that

the Settlement Agreement contains a claustnsgt that any breach will cause irreparal
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harm, and it attempts to show that Mars publication will harm Riverside’s
relationship with the school distts that are its customers.

As of yesterday, there is no presumptidmarm arising in cases of copyright
infringement in the Ninth CircuitPerfect 10, Inc. v. Google, IndNo. 10-56316, slip op
10119, 10128 (9th Cir. Aug. 3, 2011). Evert gould ignore this recent ruling, the coy
could not ignore that Riverside does notml&@opyright infringement in this lawsuit.
Even if it had, Riverside has offered no evidethat convinces the court that Mercer |
violated its copyrights. Thenly evidence that Riverside offeis its July 8 letter to
Mercer, in which it selectea handful of questions fn® Mercer’s submission that
allegedly showed “the same type of unlawdapying that led Riverside to file suit [in
2009].” Atkins Decl., Ex. E.Riverside falls well shof demonstrating copyright
infringement based on the skimpy allegatiohghe letter. Indeed, the court would fing
that Mercer’s questions are not substantially similar to Riversideg. Mattel, Inc. v.
MGA Entm't, Inc, 616 F.3d 904, 914 (9th Cir. 201@)plaining substantial similarity
standard for copyright infringement).

The court gives little weight to the clausethe Settlement Agreement that pre-
declares that any breach of the Agment will result in irreparable hafimEven before
Winter, no controlling authority permitted the cotw presume irreparable harm merel)

from the presence of such a claus§®o far as the court is aware, the Ninth Circuit has

addressed the question. Other circuits daained to presume irreparable harm base

on a contract clause&seeSmith, Bucklin & Assocs., Inc. v. Sonnt8g F.3d 476, 481

(D.C. Cir. 1996) (finding that contractuabncession of irreparable harm is an

% The clause provides as follows:

7. Irreparable Harm in the Event of Breach The parties agree that breach of
Paragraphs 1 or 2 of this Agreement wotadise Riverside irrepdie harm for which no
adequate remedy exists at law. Therefor¢hénevent a breach occutke Parties agree that
Riverside will be entitled to obtain injunctivelief restraining anénjoining Mercer and
Hubbard from continuing to breach those terms, and compelling Mercer and Hubbard to g
comply with those terms, in addition tth ather remedies. No bond shall be required.
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“insufficient prop”); Dominion Video Satellite, In@. Echostar Satellite Corp356 F.3d
1256, 1264 (10th Cir. 2004Baker’s Aid v. Hussmann Foodservice., 3880 F.2d 13, 16
(2d Cir. 1987). Other district courtsve reached the same conclusMaleo Intellectual
Prop., Inc. v. Data Depth Corp368 F. Supp. 2d 1121, 1128 n.5 (W.D. Wash. 2005);
Markovits v. Venture Info Capital, Incl29 F. Supp. 2d 64861 (S.D.N.Y. 2001);
Laidlaw, Inc. v. Student Transp. of Am., |rR) F. Supp. 2d 72766 (D.N.J. 1998).
After Winterand its emphasis on the demonstrabbactual harm, 555 U.S. at 22, the
court queries whether it can give any weighstich a clause. At best, the clause is
evidence that at the time of the Settlemente&gent, the parties predicted that breac

of Paragraphs 1 andwbuld be of the sort that walicause irreparable harm. That

prediction is perhaps entitled to some weidlt, the court holds that it does not relieve

Riverside of its obligation tdemonstrate irreparable harm.

Riverside’s evidence of irreparable hasimeager. Accoidg to Riverside,
Mercer’s previous practice exams weressguilar to the CogAT that Riverside’s
customers perceived that the integrity af #xam had been congonised. The sole
evidence of this harm, howayeomes in a single paragraphthe declaration of Tracey
Barrett, a Riverside vice-president. She dexd that “Riversideeceived complaints
from several school district customergaeding extensive similarities between
[Mercer’s] practice exams and Riverside’s Cdgéxams.” Barrett Bcl. 4. The sole
example she provides is that an unnamedqueor persons at Vinga's Fairfax County
Public School District “complaed that Mercer’s practice exams were strikingly simil
to Riverside’s exams,” and that it “belie[\Jeat Mercer’s practice exams defeated th
integrity of Riverside’s CogAT examsfd. Riverside provided no evidence from
anyone at the Fairfax school dist or any other school distt. Ms. Barrett states that
“several” customers had similar complairidgt there is no evidence of how many, ang
there is no evidence of hawany customers had no complain Moreover, the evidencs
shows that Mercer has continued to publisthpractice exams it submitted in 2009, w
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minimal changes due to Riverside’s objectioespite the widespread availability of
those exams for at least several years, Roetsas no evidenceahit has lost a single
customer because of the belief that theddepractice exams comgmise the integrity
of the CogAT.

The court is not convinced that vague evidence that a few customers had
complaints is a demonstration of irrepardiem. Riverside recead complaints from a
few customers based on Mercer’s prior practixams, but did not lose any customers
In light of that evidence, Rivside’s current fears of seriodamage to its reputation an
loss of market share among its standardizstihig competitors argpeculative at best.
This is particularly true where there is no meaningful assessmta record of the
similarities between Mercer’'s new masts and any versn of the CogAT.

Moreover, the court declines to make Mareesponsible for the unsupported fe
of a few Riverside customers. In reachinig ttonclusion, the court notes that Riversiq
has repeatedly accused Ms. Halibof copying from its exasnor obtaining information
from someone who has copied Riverside’'s exaifhe evidence ithe record does not
support this accusation. Ms. Barrett, fude Riverside represtative to provide
evidence, raised only nebulocsncerns about the securdfthe CogAT, without any
specific evidence of Ms. Hubbard’s wrongdoirigarrett Decl. § 7. At oral argument,
Riverside’s counsel insistedahRiverside’s “expert test @p specialists” have concludé
that Mercer’'s exams are so similar to Riveess test that the similarity cannot be a
coincidence. Riverside’s counsel's hearssgegtions are not evidence. Not a single (
of Riverside’s “expert test prep specialistéfered any evidence ahe record in this
case. As previously noted,\rside’s July 8 letter to Megc contains comparisons of
few Riverside questions and answers to a few Mercer questions in answers. River
does not reveal what version of the CogATgiiestions were selected from or whethe

has publicly revealed those questions onilgir ones in the past. These comparisons
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provide no basis for a conclusion that Marbas copied any nepublic Riverside
guestion.

In contrast to Riverside’s vague asations, Ms. Hubbard provided a detailed
description of the process she uses ¢éat&@ Mercer’s practice questions and practice
exams. She used CogAT material availavidRiverside’s websitand other websites td
create her first practice test, and did so autheaving her home. Hubbard Decl. | 6.
She has used the same protesseate subsequent testd. § 15. Using the same
materials, her nine-year-old chih were able to create sopmctice questions that sh
used.ld. 9. Ms. Hubbard has never seen a CogAT exXdnf] 14. Although her
initial impetus to create her ams sprang from her desirettelp her children prepare fq

the test, they never atlly took the CogAT.ld. Ms. Hubbard specifically denies havi

ever received inside informah about Riverside’s test$d. § 14. She created Mercer's

CogAT Form 7 practice materials in a sixekeoeriod after she learned in April 2011
that Mercer would release Form [d. 1 29. She learned this information from
Riverside’s own website, which included infeation about the new format as well as
sample questiondd.  28.

In addition, the court observes that no fact finder could infer copying becaus
Mercer entered the Settlement Agreement oeedyto remove certain questions from i
practice materials at Riverside’s request. The record reflects that Mercer has cong
decided to avoid expensive disputathviRiverside where doing so would not
compromise its business. Tlgsa sensible strategy fosenall business defending itsel
against a well-heeled competitor.idtnot evidence of wrongdoing.

To summarize, Riverside has presente@vidence that would lead the court to
believe its assertions that Mdubbard copied its exam#, for reasons unknown to the
court, a few Riverside customers have condutiat the CogAT is not secure, that is 1

the result of Ms. Hubbard’s condudt is instead pure speation. It is unfortunate for
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Riverside if it suffers harm as a result ofdatsstomers’ speculation, but there is no rea
to hold Mercer accountable for that harm.
D. The Balance of Hardships Tips in Mercer’s Favor.

Riverside faces the possibility that somestomers will cotinue to assume,
without evidence, that Mercebtained inside information about the CogAT. Mercer,
the other hand, faces an injunction twvauld effectively put it out of the CogAT
preparation business. The injunctionuibprevent Mercefrom publishing any new
CogAT material for an indefinite period tine, and it would do so at a critical time,
when Mercer needs to publish new matdaonatorrespond to Riverside’s new test. Thé
court thus balances the pdsbty that the speculative & of a few of Riverside’s
customers will cause it to lose business tedelimination of aignificant portion of
Mercer’s business. That balance sharply favors Mercer.

The court also notes that the balanceqfites, to the extent it remains relevan{
favors Mercer as well. Riverside receivedrbts’s recent subrasion on June 10. If
Riverside wished to declirte review the submission because of its allegedly improp
format, it could informed Mercesn June 11. Instead, it waited until July 8. It offers
compelling explanation for theelay. By July 12, Mercdrad told Riverside that it
intended to proceed withublication. By July 19, Mear had announced an August 1
publication date. Mercer waited until two cbdays before August 1 to file its motion
for preliminary injunction.These are the actions of arfyavorking to undermine a
competitor’s business, not the actions pbaty attempting in gad faith to resolve a
dispute over the meaning afsettlement agreement.

E. The Public Interest Favors Mercer.

To the extent that the publicterest is implicated in this case at all, it favors

Mercer. Riverside seeks to suppress Mercgyé&ech, which is raly in the public

interest. It is never in the public interg@gtere there is no eveétice that the speech
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infringes any copyright, presents false osl@ading information, or is the result of
anyone’s wrongful conduct. Riverside tootdy the public’s iterest in enforcing
settlement agreements. As the court hasdyrdeld, however, Rivade is not likely to
prevail in proving ay breach of the Settlement Agreement.
IV. CONCLUSION

For the reasons stated above, thert DENIES Riverside’s motion for a
temporary restraining order or gralnary injunction. Dkt. # 6.

The parties filed almostlaf the documents in theecord under seal. At
yesterday’s hearing, they informed the couat tihey had done so out of an abundanc

caution, and that they now &gd that it was unnecessarystéal any of the documents,

with one exception. That exception is Exhibit E to the declaration of Riverside’s cqunsel,

which is his July 8 letter stating Riversid position on Mercer'dune 10 submission.
According to counsel, th&gtter includes a few actual CogAT questions, and those
guestions should not be made public. Mereged no objection. The court has cited
this exhibit several times in this order, &hds will not permit it to be sealed in its
entirety. The court will, however, permit Rrgede to redact the questions themselves
from the letter. Accordingly, the court ordéne clerk to UNSEAL every document th:
has been sealed in this litigai with the exception of the dament at Dkt. # 7-5. That
document shall remain under seal. Riverstall file a redacted version of that
document no later than August 11. Tdoaurt directs the clerk to TERMINATE
Riverside’s motions related to $ieg documents. Dkt. ## 2, 4.

DATED this 4th day of August, 2011.

Ao R fre”

The Honorable\'éic_hard A. Jones
United States District Judge
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