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sualty and Surety Company of America v. Spectrum Glass Company, Inc.

THE HONORABLE JOHN C. COUGHENOU

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

TRAVELERS CASUALTY AND CASE NO.C11-13243CC
SURETY COMPANY OF AMERICA

ORDER
Plaintiff,

V.

SPECTRUM GLASSCOMPANY, INC,

Defendant.

This matter comes before the Courtl@efendant’'sMotion tofor Partial Summary
Judgment (Dkt. No. 19). Having thoroughly considered the parties’ briefing aneleliant
record, the Court finds oral argument unnecessary and grants the motion for the reasons
explained herein.

l. BACKGROUND

This case concerns a dispute over an insurance policy purchased by Defendant ar
Counterclaiman$pectrum Glass Company (“Spectrum”) to cover lossasuid incur defendin
itself in employment practices lawsuits. The relevant policy, issued by Plairaifélers
Casualty and Surety Company of America (“Travelersdyided coverage fdhe defense of
claims arising out of “Wrongful Employment Practicesliich the policy definedo include
discrimination, retaliation, harassment, and breach of employment agre@aadiat, Dkt. No.

54-1 at 25.) The policy’s exclusions limited Travelers’ obligation to pathfodefense aflaims
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alleging violations of s “governing or related to the payment of wages™—i.e., waagiour
laws—to $100,000 of defense expensas exclusion labeled a “sublimit.ld at 10, 27) The
policy also required the parties to apportion defense expenses betweeanaage+ claims
subject to the sublimit and any claims not subject to the sub(ichiait 1516.)

In June 2008a Spectrunemployee filed a class action lawsagfainst Spectrunm King
County Superior CoultheLetticcase). The complaint included seven claims foefg(l)
breach of contract{?) violation of Washington’s Minimum Wage A¢B) violation of RCW
49.48.010, governing unpaid wages upon termination, (4) payment of wages “less than e
under RCW 49.46.090, (5) failure to provide meal and rest breaks under RCW 49.12.010
willful refusal to pay wages under RCW 49.52.050, @h)diiolation of the Consumer Protectig
Act, RCW 19.86. (Dkt. No. 21-2 at 10-20.) On June 23, 28p&ctrum tendered the complai
in the matteto Travelers.Ifl. at 37.)

Two days later, on June 25, 2008, Travelers sent a letter to Sue Davis at Speatrgn
that thelLettic matter “constitute[d] a claim withithe meaning of the Policy” and that Travele
would extend a defense, subject to a reservation of rigtitst(4045.) The letter invoketivo
provisions excluding loss other than defense expenses: first, for claims underems expr
employment agreement or sums sought solely on the basis of a claim for unpaid;sandce
secondfor alleged violations ofvageandhourlaws. (d. at 43.)The letter did not explicitly
state how those exclusions applied toltb#ic claims. Rather, it merely stated that the policy
“limits the Company’s obligations in this matter to afford a defense up to the maxiotlimis
of $100,000.00.” d. at 44.)Travelers’ claims file indicates that itkaims manager, William
Thompson, spoke to Ms. Davis by telephone at least once on June 25th regarding the all
in the complaint. (Dkt. No. 58-at 9.) The file also reflects thaiet following day, Mr.
Thompson advised Ms. Davis by telephone that the $100,000 sublimit applied, and that
Spectrum would be responsible for its own defense when the sublimit was exhadsted. )

ThelLettic litigation proceeded, arttie sublimit wagxhaustedy August2009
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(Travelers made its final payment under the policy, for the August 2009 work, in Decem
2009). (Dkt. No. 21-1 at 31.) At that point, Travelers stopped defending the matter, and
Spectrum assumed its own defen®a April 29, 2010 Spectrum requested that Travelers
reexamine its coverage position on the grounds thatdtie claims were not solely wagand
hour claims. (Dkt. No. 21-2 at 68-7&glly Kihimire-Caudill, Travelers’ senior claims counse
at the time, responded to Spectrum’s request on June 8, 2010 by affirming the original
conclusion that Travelers was obligated to cover no more than $100,000 of defense expe
(Id. at 7276.)Ms. Kihlmire-Caudill cited an exclusion not included in Travelers’ initial letter|
June 25, 2008: the exclusion of liability coverage, including defense expensesgied alle
violations of the Occupational Safety and Health Act (OSHA) or similar sttdes. [d. at 75.)
According to Ms. KihlmireCaudill, the clainfor failure to provide raal and rest breaks was
brought under a state statute similar to OSHA, and all liability coverag¢heeefore excluded
(Id.) She further wrote that in the alternative, ltledtic plaintiffs were seeking compensatien
i.e., back wages+er Spectrum’salleged failure to provide meal and rest breaks, which brou
that claim within the exclusion for wagadhour claims, and thus the sublimid.(at 76.)The
parties continued to exchange correspondence regarding this dispute into October 2010.
meantime Spectrum settled theettic case in August 2010, paying $220,000 to class memb
and $445,000 to their attorneys.

In July 2011, while still maintaining that its coverage position was correct, €ravel
counsel sent Spectrum a letter purporting to tender an additional payment of $125,000 “ir
recognition of the allocation provisions under the Policy.” (Dkt. No. 54-15.) The letter did 1
offer further details as to how Travelers arrived at that amount or to whibh ofdims the
payment was meato apply. The actual payment was not made until August 16, 2011, afte
Travelers filed its Complaint in this matter. (Dkt. No-2at 129.) Travelers see&sleclaration
that it has satisfied all of its legal obligations to Spectrum under the p(ikty No. 1)

Spectrum counterclainfer breach of contract, negligence, insurance bad faith, and violatig
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the Consumer Protection Act. (Dkt. No. 12.) Spectrum now miovggrtial summary judgmer
on its counteclaim for insurance bad faitiiDkt. No. 19.)
. DISCUSSION

Summary judgment is proper ‘tiie movant shows that there is no genuine issue as
any material fact and the movant is entitled to judgment as a matter oHasv.R. Civ. P.
56(9. The Court must view all evidence in the light mosbfable to the nonmoving party ang
draw all reasonable inferences in that party’s faskoderson v. Liberty Lobby, In&77 U.S.
242, 248-50 (1986). A genuine issue of material fact exists where there is sufficimosvior
a reasonable fafinder o find for the nonmoving partyd. at 248. The inquiry is “whether the
evidence presents a sufficient disagreement to require submission to avilngtioer it is so
onesided that one party must prevail as a matter of l&vat 251-52.

A. Duty to Defend

The Washington Supreme Court has emphasized that the duty to defend is broadsd
the duty to indemnifySeeAm. Best Food, Inc. v. Alea London, |68 Wash2d 398, 404, 22
P.3d 693 (2010}ayden v. Mut. of Enumclaw Ins. C&41 Wash. 2d 55, 64, 1 P.3d 1167
(2000j) Kirk v. Mt. Airy Ins. Ca.134 Wash. 2d 558, 564, 951 P.2d 1124 (1998). The duty tc
indemnifyarises‘only if the poicy actually coverghe insured’s liability,” whereastie duty to
defend is triggered if the insurance poltmnceivably coverallegations in the complaintAm.
Best 168 Wash. 2d at 404 (emphasis in original). More specifically, “the duty to defieed
when a complaint against the insured, construed liberally, alleges facts whighitcprdven,
impose liabilityupon the insured within the polig/toveragé.Truck Ins. Exch. v. VanPort
Homes, InG.147 Wash. 2d 751, 760, 58 P.3d 276 (2002). Thus, unt#asraalleged in the
complaint is “cearly not covered by the policy,” an insurer i$ redieved of its dutyandmust
defend until it is clear that the claim is not coveildd Woov. Fireman’s Fund Ins. Cp161
Wash.2d 43, 53-54, 164 P.3d 454 (2007).

If the claims ira complaint arambiguous, Washingtaours construgehem liberally in
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favor of“triggering the insures duty to defend.Truck Ins, 147 Wash. 2d at 760. Insurers m
therefore do the same, and if it is unclear from the face of the complaint wih@tiydicates the
duty, “the insuremustinvestigate and give the insured the benefit of the doubt that the ins
has a duty to defendWoq 161 Wash. 2dt 53 (emphasis in original)nitheface of uncertairy
as towhether the duty to deferths arisepan insurer may defend under a reservation of righ
and seek a declaratory judgment that it has no dutxk Ins, 147 Wash. 2d at 761. In taking
this route, however, the insurer must be cognizant that it has an “enhanced obligatiores$ f
toward its insuretlbecause of the potential for conflicts of interest that is inherent in defen
under a reservation of rightglut. of Enumclaw Ins. Co. v. Dan Paulson Const., 1h61 Wash.
2d 903, 915 (2007).

B. Bad Faith Refusal to Defend

Insurance bad faitis analyzedunder traditionatort principles: duty, breach, proximatg
cause, and damagé&anithv. Safeco Ins. Cp150 Wash. 2d 478, 485, 78 P.3d 1274 (2003). |
orderto establishbadfaith by an insureraninsured must shothat the insurer’s breaatf its
duty to defendvasunreasonable, frivolous, or unfound&irk, 134 Wash. 2d at 56Relevant
to this inquiry is whether the insurer (1) thoroughly investigated the ¢lénsetained
competent defense counsel, (3) apprised the insured of all developments related to dge c
and the lawsuit, and (4¢frainedfrom engaging in “any action which would demonstrate a
greater concern for the insurer's mongtaterest than for the insuredfinancial risk’ Dan
Paulson 161 Wash. 2d at 915.

Spectum argues that summary judgment is warrabtchuse Travelers (1) failed to
undertake an adequate investigation ofitegtic claims before determining that the entire ma
was subject to the sublimit; (2) failedeg&plainits coverage positioadequatelyand (3) refuseq
to defend Spectrum on unreasonable grounds.

1. Travelers’ investigation of the Leftic claims.

Washington law imposesstrict dutyon insurers to conduct a reasonable investigati
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of a claim. The Washington Supreme Court has emphasized the importance of thesinsure

-

investigation, given that when amsurer fails to investigate, it places the insured “in the difficult

position of having to perform its insursrstatutory and corgctual obligations.Coventry
Associates v. Am. States Ins., &6 Wash. 2d 269, 279, 961 P.2d 933 (1998).Adeentry
court agreed with the notion that the duty of good faith “refgjitee insurer to conduct any
necessary investigation in a timelgféon and to conduct a reasonable investigation before

denying coverage|ld. at 281 (citing 1 Allan D. Windinsurance Claims & Disputes:

N

Representation of Insurance Companies and Insugezlf5, at 38 (3d ed. 1995%ge also Truc
Ins, 147 Wash. 2d at 764 (breach of duty to defend was in bad faith witereglia, insurer
recommended denial of coverage after having conducted little or no investjgati

Spectrum argues that three of thedtic claims—those for breach of contract, failure to
provide meal and rest breaks, and violation of the Consumer Protection Aatetdillege
violations of wageandhour laws, but that Travelers “did not evaluate potential coverage for
defense of the nowage claims before denying a defense for thé®it. No. 19at 6.) Travelers
counters that Mr. Thompson took numerous steps before determining that all eftibelaims
were subject to the sublimit. Those included obtaining information from Ms. Davis and
background on Mr. Lettic, reviewing Spectrum’s insurance application and yegi@andbook,
and analyzing the complaint and claims therein. (Dkt. No. 52 at 30-11.

The record does not bear dutivelers’ assertions as kr. Thompsors investigation.
The initial letter to Spectrum was dated June 25, 2008. The claims file entnatfaialy begins
with the statement tha&dr. Thompsorsent the letter to the insurd@@kt. No. 21-2 at 51.) It then
proceeds to mention his conversation with Ms. Davis and the fact that Spectrum’sesmploy
handbook is available for reviewd() Travelers offers no support for the notion thay
investigation preceded its determinatamto the applicability of the sublimit

Regardless, the kind of investigation that would be germane to whetheaatticelaims

were covered was less factual than analytical. Travelers was required toidetehether the
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policy conceivably covered tralegations in the complainfeeAm. Best168 Wash. 2d at 404,

The record establishes that Travel@i not do so untiafter it had ceased providing a defens

11%

At its Rule 30(b)(6) deposition, Travelers’ representative, Ms. Kihli@aadill, testifiecthat
Travelers required its claims managers to assess coverage as to each cdaise of action.
(Dkt. No. 21-1 at 4.) Nonethelesde was not aware of any clabwg-claim analysis of thé.ettic

causes of action and whether they were covered undpolicg. (d. at9.) The “sum total of the

\1%4

evaluation or investigation” of the CPA claim was to look at the relief the pfaistiught. [d.
at 13.) Because the relief “looked like the other causes of dotidailure to pay overtime and
wageswe treated it as a wage and hour claind?)(Travelers conducted no investigation of
whether Spectrum had policies in place requiring meal and rest breaks, nor didrih@zery
analysis of remedies available to employees who are deprived of such Hokaltslq, 24.)
Indeed, Travelers did not review the regulations cited ih.étigc complaint, nor did it analyze
the applicability of the OSHA exclusion, until after April 2010, when Spectrum cigaiteits
coverage determinationid( at 1416.) At that point, Spectrum had been defending itself for
eight months.

Travelers emphasizéiis lastpart—that Spectrum did not object the coverage
determination fomearly two years after Travelers initially told Spectrum that the defefithe
entire action wald be subject to the sublimiDkt. No. 52at 14 25-26.)But Travelers offers no
authority for the subtext of that argument, which is that an insuirgtiad acquiescence in a
coverage determination insulates the insurer from its duty to investigate. Swuglosiforn
would not comport with settled Washington law recognizing insurers’ enhanced duty whe
defending under a reservation of righdsin Paulson161 Wash. 2d at 915, and specifically the
duty to investigate before denying coverageventry 136 Wash. 2d at 281. These duties floy
from insurers’ greater familigy with their policies and exclusions, which are often labyrirgh
and confusing to insureds. As Spectrum argues in reply, it cannot be faulted foy oglyi

Travelers to perform itebligations under the policy in good faith. (Dkt. No. 55 at 4 154¢

ORDER
PAGE- 7




© 00 N o o b~ w N Pk

N N N N N N DN P P PR R R R R R
o o~ W N P O © 00 N O O » W N P+ O

alsoAecon BIdgs., Inc. v. Zurich N. Arb72 F. Supp. 2d 1227, 128&.D. Wash. 2008)“(1] t
is an insures affirmative duty to investigate a claim before it denies coverage,eiostireds
duty to continue supplementing the record to an uninquisitive in§urer.

The Court therefore concludes that Travelers failed to undertake an adequate
investigation of thé.ettic claims before limiting its obligations to the sublimit and withdrawir
its defense of Spectrum.

2. Travelers’ explanation of its coverage position.

An insurer must “promptly provide a reasonable explanation of the basis in the ies
policy in relation tahe facts or applicable law for denial of a claiM/AC 284-30-330(13)see
alsoTruck Ins, 147 Wash. 2d at 764 (deniald#fense, based on a laundry list of exclusions
without any analysis or correlation to the particular cldimgpported finding of bad faith).
Travelers acknowledges this obligation. (Dkt. No. 21-1 at 5, 6.)

Travelers’ explanation for denying coverage beyond the sublimit, howeved, tiaile
comply with this requirement. The letter of June 25, 2008 merely listddetheclaims and
relief sought, identified various policy provisions dna exclusions, and concluded summari
thatthe entireLettic action was not coverdatyond $100,000h defense expense®kt. No. 21-
2 at 40-45.The letterdid not analyze coverage at all, let alone analyze coverage as to part
claims.Moreover, the coverage determination did not proceed logically from thesexts citeg
in the letter. The first exclusion citedor loss other than defense expenses for claims unde
express employment agreementas not subject to the $100,08ablimit. (d. at 8, 43.) The
second exclusion—for loss other than defense expenses forandgeur claims—was subject
to the sublimit. id.) Thus, mentioning both exclusions suggested strongly that one or morg
Lettic claims potentially required Travelers to provide a defense beyond the subliimit. B
Travelers, inexplicably and without any analysis whatsoel\etermined that it was not
obligated beyondie sublimit Travelers provided no further explanation for its coverage

position until June 2010—again, after it had stopped defending Spectrum.
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Travelers’ June 2010 letter was also deficest response to Spectrum’s request tha
Travelers reexaminesittoverage position. In citing the exclusion for violations of OSHA or
related state statutes, Travelers offered a wholly new basis for excluglicg\arage
whatsoever of the claim for failure to provide meal and rest breaks. (Dkt. No. 21-2Ed T%)
extent that Travelers was relying on this exclusion, it had failed to so appeseu#n, a further
hallmark of bad faithSeeDan Paulson161 Wash. 2d at 915ge also Hayderi41l Wash. 2d a
63 (when an insured is prejudiced by insurer’s failuraigerall grounds for denial in its initial
coverage letter, insurer is estopped from later raising additional groundsgttEnelid not
evaluate coverage for the breach of contract or CPA cl&iotably, it also omitted any
reference to the exclusioalated to claims under an express employment agreement, whic
explainedabove, was inconsistent with the conclusion that Travelers had no obligations bs
the sublimit. The stark differences between the June 2008 and June 2010 letters rbmforc
conclusion that Travelers had failed to analyze or investigatiedttie claims before terminatin
its defense of Spectrum.

3. Travelers’ basis for denial ofa defensebeyond the sublimit.

Spectrum argues that Traveldenied a defense of the breach of cantt break, and
CPA claims without a valid basis. As set forth above, Travelers had a duty to defend Speg
the insurance policy conceivably covered the allegations ibdtie complaint, construed
liberally. See Truck Ins147 Wash. 2d at 760Yoq 161 Wash. 2d at 534. Indeedto the exten
that the claims were conceivably covered, Travedhmild havelefendedSpectrum until it was
clear that the ettic claims were not covere&ee Am. Bes168 Wash. 2d at 405.

a. Breach of contractclaim.

As explained above, the initial letter of June 2008 did not undertake alzyadtaim
analysis of thé ettic lawsuit. Rather, imerely appliedthe wageandhour exclusion and the
$100,000 sublimiacross the boardravelers’ claims file also does not ayra the causes of

actionseparately, but merely notes the “$100k sublimit for wage and hour claims.” (Dkt. N
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3 at 9.)Thus, Travelers decided without explanation that to the extent the breachrattont
claim was covered under the policy, it was sabjo the sublimit.

Spectrum argues that the breach of contract claim was potentially coverad bieyo
sublimit, and the Court agreédhe Lettic complaint alleged that Spectrum’s employee handl
constituted an implied employment agreement that Spadireached by failing to pay
employees for time worked, holidays, and meal and rest breaks. (Dkt. No. 21-2 at 14-15.
Although the breach of contract claim sought unpaid wages as damages, it dielgeca al
violation of a wage and hour law as definedhe policy; rather, it alleged common law bread
of contract. It is therefore perfectly conceivable that the breach thcbelaim was not a wag
andhour claim and was not subject to the sublimit. Indeed, Travelers correctly ackiged!
during its Rule 30(b)(6) deposition that the common law of contract does not fit witlpolibg
definition of a wageandhour law. (Dkt. No. 21-1 at 9l) also stated that the exclusion it
apparently had relied upon in refusing to provide coverage for the breeshtaict claim—the
exclusion for breach of an express employment agreement or for claims for ergadss—
wasnot subject to the sublimitld. at 910.) Thus, because the breach of contract claimatvas
leastpotentiallycovered, Travelers breacheddisty to Spectrum when it ceased providing a
defense in August 2009 without having determined conclusively that the clainowasered

Travelers cites the moral hazard inherent in insuring against the violation oivtheda
insured could commit such violations secure in the knowledge that it would be compensa]
its insurer, statutory protections for workers would be undermined. (Dkt. No. 52 at 15-16
Court is sensitive to this moral hazard, but the fact remainsthie face of their complaint,

the Lettic plaintiffs were alleging something else: breach of an implied agreeriieatelers

! In a footnote, Travelers cites RCW 49.52.050 for the notion that refusal to compe
employees as required by law or contract constitutes a misdemeanor. (Dkt. NB05R12.)
Without stating so explicitly, Travelers suggests that this statute mgdi¢he moral hazard
principle and brings the breach of contract claim under the sublimit. Whagl@iravails to
mention is that RCW 49.52.050 requires proof that the employer withheld the wadgsywil
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was not entitled to ignore the breach of contract claisirply assume that it duplicated the
wageandhour claimsSeelndus. Indem. Co. Kallevig, 114 Wash. 2d 907, 917, 792 P.2d 520
(1990) (“An insurer does not have a reasonable basis for denying coverage andethessesfor
without reasonable justification when it denies coverage based upon suspicion andreof)ject
To the contrary, flavelers was required to give Spectrum the benefit of the doubt as to any
ambiguity,see Am. Besfi68 Wash. 2d at 413, continue to defend under a reservation of rights,
and seek a declaratory judgmed¢e Truck Ins147 Wash. 2d at 761.

Travelers als@rgues that it actually did provide Spectrum with a defense of the brejach of
contract claim, whiclvas dismissed in January 2010. (Dkt. No. 52 at 20-21.) This argument fails
at the outset. First, there is no dispute that Travelers withdrew before thle bfeantract clain
was dismissedand that Spectrum was left to defend itself against the claim. Moreover, to the
extent that the breach of contract claim was covered by the poliayoasdbject to the sublimit,
Travelers’ payment of defense expenses on the breach of contract claim dipplgoedt of
expenses for claims thateresubject to the sublimit. Either way, the critical fact is that Travelers
stopped defending Spectrummenit wasneverclear that the breach of contract claim was (1
not covered under the policy or (2) subject to the sublimit.

b. Meal and rest break claim.

Spectrum similarly argues that the claim for failure to provide meal and reks bvaa
outsidethe sublimit.The claim was brought under RCW 49.12.010, part of the Induustria
Welfare Act, and WAC 29426-092, which mandates that employees be provided meal and rest
periods. Spectrum argues that these provisions do not relate to the payment chmtjes,

the break claim therefore was not a wagethour claim. Spectrum ftlrer argues that the break

and with intent to deprive the employee” of theges—plainly a more stringent standard than
that for breach of contract, and beyond what was alleged lrettie complaint. The Court is
also unconvinced that anything potentially implicating a moral hazard nabeisssubject to
the sublimit, absent policy language to that effect.
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claim at least potentially alleged a “failure to create or enforce adequate workplace o
employment policies or procedures,” which is covered under the policy. (Dkt. No. 19 at 4-
The Court again agrees with Spectrum that it was conceivable that the breawatai

covered and not subject to the sublimi$.Ms. Kihimire-Caudill testifiedatthe Rule 30(b)(6)

5.)

deposition, WAC 298-26-092 does not relate to the payment of wages. (Dkt. No. 21-1 at 1{5.)

And while theLettic plaintiffs did seek back pay for missed breaks, they also sought injung
relief: they wanted Spectrum to provide the breaks in the future. (Dkt. No. 21-2 Eis19.)
Kihlmire-Caudill further acknowledged that the fact that the plaintiffs sought back pay did
of itself, convert the break claim to a wagedhour claim. (Dkt. No. 21-1 at 16.)ravelers,
however, chose to characterize the break claim as one seeking unpaidraagesiusion that

inured to its own benefit. In defense of this conclusion, Ms. Kihli@madill testified that “we

treated the meal and rest break claims as wage and hour claims because so ofteag® dam

sought were wages for the failure to make payments for the time wo(kéd No. 21-1 at 15.)

But Travelers’ coverageecisiongegardingother actionsinvolving other facts, do not speak to

whether thd_ettic claims were covered or subject to the sublidiimately, Travelers relied or
assumptions about theettic claims, and in so doing failed to give equal consideration to
Spectrum’s interest§ee, e.gBryant v. Country Life Ins. Co414 F. Supp. 2d 981, 10Q&/.D.
Wash. 2006) (bad faith where insurer relied on assumed exclusions without conducting
reasonable investigation).

The Court sees little need to address the OSHA exclusion, as Travelerstrmsédue
first time in June 2010, having conducted no prior analysis of the applicability ofdlusien,
and after having withdrawn its defense of Spectri8aeDkt. No. 21-1 at 16.) Nonetheless,
OSHA does not address meal and rest breaks for workers, and Ms. Kihimire-Canckided
that “reasonable people could differ” as to whethelL#téc break claim was similar to an
OSHA claim. (Dkt. No. 21-1 at 30.) Thus, even if Travelers had not raised the OSH&iercl

belatedly, it would not have been clear that the break claim was subject to treaexcl
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Remarkably, Travelers arguisits opposition papers that the break claim “does not
come within the definition of a ‘Wrongful Employment Practice’ under the Yaind therefore
did not contractually triggeany obligation on the part of Travelers.” (Dkt. No. 52 at 17
(emphasis in original).) Bwvelers d not advance that argument in any of its communicatior
with Spectrum. It may not now assert it as a basisgloutting Spectruia counteclaim for bad
faith refusal to defendMoreover, the argument is directly at odds with Travelers’ approach
throughout the underlying dispute, which was to treat the break claim as amdigedr claim
that waswithin the policybut subject to the sublimit. Finally, Ms. Kihimi@audill's testimony
on this subject was highly equivocebeeDkt. No. 21-1 at 15 (“I'm not certain that [the break
claim] would be covered by the policy”), 16 (“it's possible that this could be allagée not
meet the definition of a wrongful employment practice”), 25 (same).) Tétisnieny merely
reinforces that coverage of the break claim was ambiguous and that Travederoak steps tq
resolve that ambiguity before terminating its defense.

c. CPA claim.

ThelLetticcomplaint alleges that Spectrum violated the CPAMigr alia, failing to pay
employees what they were owed, preventing them from taking meal and rest &nebks
violating specific provisions of the Washington Administrative Code, including WAC 296-]
092. (Dkt. No. 21-2 at 183pectrum’s argument regarding the CPA claim parallels that for
bread of contact and break claims: thtite Lettic plaintiffs did not allege violations of wage-
andhour laws in support of the CPA claim, lbatTravelers nonetheless limited its coverags
the sublimit.

The CPA claim was largely derivative of the other claims, and to the extent thaft an
the other claims were covered and not subject to the sublimit, so was the CPA daim. M
Kihlmire-Caudill acknowledged as much, testifying that ttfprgentially” was coverage of the

CPA claim outside the sublimit, which is why Travelers made the additional payment to

S

| 26-

the

Spectrum in August 2011. (Dkt. No. 21-1 at 13.) Travelers had long since ceased defending
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Spectrum by that point. Thus, as with the breach of contract and break claims, thei@PA ¢
was conceivably coveraalitside the sublimit, and Travelers breached its duty to defend wh
withdrew in August 2009.

Travelerscontends that Spectrum is estopped from argtnagTravelers
mischaracterized the CPA claim as a wagehour claim. (Dkt. No. 52 at 22I) notes that
Spectrum moved to dismiss the CPA claim in state aouthe groundthat the CPA claim was
“entirely dependent on [the] contention that Spectrum violated Washington sta@magour
laws.” (Id.; Dkt. No. 54-7 at 4.Washington courts invoke the equitable doctrine of jutlicia
estoppel to preclude a party from “asserting one position in a court proceedinteasdeiing
an advantage by taking a clearly inconsistent positidrkison v. Ethan Allen, Inc160 Wash.
2d 535, 538, 160 P.3d 13 (200FAEre, Travelers had already ceased providing a defense w
Spectrum moved to dismiss the CPA claand the breach had already occurred. Moreover,
Spectrum’s positions are not “clearly inconsistent.” Its argument befersuperior court was
that the CPA does not relate to or cover employment disutdghat the plaintiffs therefore
could not allege&€PA violations solely for employment matters. (Dkt. No. 54-7.) That does 1
necessarily mean that all of the allegations in support of the Gi¥A alere clearly related to
wageandhour laws for coverage purposes. Finally, the Courtesgifeat application of judicial
estoppel is inappropriate where an insurer causes an insured to make argumsmamon i
behalf by refusing to provide a defenSeeWeight v. USAA Cas. Ins. C@82 F. Supp. 2d
1114, 1126D. Haw.2011). As that is what occurred here, the Court declines to invoke the
doctrine of judicial estoppel.

Given the foregoing, the Court concludes that Travelers breached its duty tottefen
claims for breach of contract, failure to provide meal and rest breaks, andovialbthe
Consumer Protection Act, and did so in bad faith.

4. Harm to Spectrum.

A showing of bad faith gives rise to a rebuttable presumption of h&rky.134 Wash.
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2d at 563. The presumption is necessary in order to avoid saddling the ingardteWwalmost
impossible burden of proving that he or she is demonstrably worse off because of #résins
actions.”Safeco Ins. Co. of America v. Butl&éi8 Wash. 2d 383, 390, 823 P.2d 499 (1992)
(citation omitted). The insurer can rebut the presumption by showing by a preponderance
evidencehatits acts did not harm the insurdd. at 394.

Travelers asserts that Spectrum has offered no evidence of harm. That arppeans
to invert the standard set forthiiirk andButler. Nonetheless, Spectrumas indeeaffered
evidence of harmt incurredmore than $500,000 iefense expensedter Travelers’
withdrawal (SeeDavis Declaration, Dkt. No. 20, Exs. B, @lthough Travelers provided a laf
payment of $125,000, it based that payment on a “rough estimate” of Spectrum’s expens
the contract and CPA claims. (Dkt. No. 21-1 at 11.) A “rough estimate” does notuensti
showing by a preponderance of the evide that Spectrum was made wholee late payment
moreover, did noaccount for defense expenses related to the break ¢laktn.No. 21-1 at 13.)
Finally, the fact that Travelers submitted an additional payment two years after i dsase
defense des not compensate Spectrum for having to advance those funds in the first plac
having toweigh its own defense against its balance slss=Griffin v. Allstate Ins. C9.108
Wash.App. 133, 148 (2001 To the extenfthe insuredfcan establish it incurred expenses a
direct result ofthe insurer’s] breach of contract and bad faith actions, it was hd)med

The Court therefore concludes that there are no genuine issues of fact asrtoy8pect
counterclaim for bad faith refusal to defend, &pekctrum is entitled to summary judgment of
that claim. As lhe remedy fobad faith failure to defend is coverage by estogfiek, 134
Wash. 2d at 564, Travelers is estopped from denying coverage ad &ttibelaims for breach
of contract, failure to provide meal and rest breaks, and violation of the Consumerdtrotec
Act.

1. CONCLUSION

For the foregoing reasonSpectrums Motion for Partial Summarydgment (Dkt. No.
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19) is GRANTED
DATED this 31stday of August 2012.
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John C. Coughenour
UNITED STATES DISTRICT JUDGE
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