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3reyhound Bus Lines Inc et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
)
JASON GIDDINGS, ) CASE NO. C11-1484 RSM
)
Plaintiff, )
) ORDER GRANTING DEFENDANTS’
V. ) MOTION TO DISMISS
)
GREYHOUND BUS LINES, INC.gtal, )
)
Defendants. )

l. INTRODUCTION
This matter comes before the Court on Defants’ second Motion to Dismiss Pursus
to Federal Rules of Civil Procedure 37(b) and #1¢b Plaintiff's failure to comply with their
discovery requests and the CosirOrders regarding those reqeesDkt. #113. Plaintiff hag
failed to respond to the motidn.For the reasons discusseerein, the Court now GRANT!
Defendants’ Motion to Dismiss.
. BACKGROUND
Plaintiff filed the instant action on Semhber 14, 2011, alleging that he had b
injured after being stranded in Eastern Wiagton by a Greyhound Bus driver. Dkt. #

Plaintiff later amended his Complaint to clariffethame of one of the Defendants. Dkt. #

1 On May 3, 2016, Plaintiff did file a “StattReport” which references discovery in th

matter, but it is not clear whether this is ispense to Defendants’ motion or to a prior Cg
Order, or whether it is uniaed to either. Dkt. #115.
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On August 16, 2013, this Court dismissed thisecas summary judgment on the basis t
Plaintiff had failed to serve any of the Defenttawith a Summons and Complaint within t
applicable statute of limitations, and hadlefd to provide sufficient evidence to invol
equitable tolling based on his alleged disahiliDkt. #62. Plaintiffappealed, and, on July
2015, the Ninth Circuit Court of Appeals reveusthis Court and remanded the matter
further proceedings. Dkt. #68. @lCourt of Appeals found thatgmestion of fact existed wit
respect to whether Plaintiff suffered a disabiktych that his service time should have b
equitably tolled.ld.

After the Mandate issued, the Court iss@e&cheduling Order setting forth the tr

hat

(e
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for

een

al

date and related pretrial deadlines in this matter. Dkt. #78. Trial is currently scheduled for

June 27, 2016. The discovery deadline was February 29, 2016.

On November 4, 2015, Defendants servednifaiwith a Notice of Video Deposition
commanding Plaintiff to appear in SeattléA, on December 2, 2015, at 10:00 a.m. DKkt. #
Ex. 1. Two days before the deposition, when defense counsel called Plaintiff to discuss
discovery matter, Plaintiff informed counseatthe needed to cancel his deposition becau
was too burdensome for him to travel to Seadithd because it would be unnecessary afte
responded to written discovery requests. DB#&9 at § 3. Defendants’ counsel object
Plaintiff did not appeafor his deposition.

On December 7, 2015, Plaintiff moved this Gdaor an Order statig that he would no
be required to attend his deposition for the sa@asans as he had asserted to defense col
Dkt. #81. Defendants opposed the motion andssrooved for an Order compelling Plaint

to attend his deposition within 30 daystioé date of the Court’s Order. Dkt. #88.

ORDER
PAGE - 2

89,
another
se it

r he

ed.

[

insel.

—

f




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

On December 14, 2015, Plaintiff moved fan Order compelling the production

certain documents. Dkt. #85.

On December 15, 2015, Defendants ret-séfr. Giddings their First Set of

Interrogatories and Requests Rnoduction. Dkt. #98 at 3.
On January 4, 2016, the Court denied Riffii®m motion for a protective order an

directed him to appear for his deposition. B¥4. The next day, the Court issued an Of

denying Plaintiffs motion to compel discovery tme bases that Plaintiff had failed to me

and confer with Defendants prior to filing his fiem and that it appeared he had not actu
served any discovery requests on Defendants. Dkt. #95.

On January 19, 2016, defense counsel setdttar to Plainfif advising that his
discovery responses were overdue and askadahdiscovery conference be scheduled
Monday, January 25, if his responseseweot provided by Friday, January"22Dkt. #98 at 1
4 and Ex. 1 thereto. Plaintiff didot produce his discovery by January"?2nd was not
available for the scheduledsdovery call on January 25thd. Defense counsel then se
another letter to Plaintiff askintipat he please be available fo discovery conference call g
February 18. Id. at 1 5 and Ex. 2 thereto. The day befthat call, Plaintiff called defens
counsel and informed her that he would ppearing for his deposition in Seattle on Febru
12", Id. at 1 5. During the call, defense counséleasPlaintiff if he would be producing h
overdue discovery responsekl. Plaintiff informed counsel thate believed he had alreaq
filed his responses with the Court (prior to his case being dismissed on summary judgmé
that he did not want to duplicate work he had already dade.Plaintiff also said he woulg

bring any discovery he did have to his deposititzh.
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Plaintiff was deposed on February 12th. fddse counsel inquired at the deposit
whether he had broughtshdliscovery responsetd. at 6. Plaintiff reggonded that he believe
his responses were filed with the Courtdatimat he did not bring them with himld.
Defendants have reviewed the docket in thistengas has the Court), and find no record
any discovery responses filed by Plaintiffl. at § 7. Defense counsel informed Plaintiff tf
no responses were in the record, and told him that they would be filing a motion to ¢
which they then filed.ld. and Dkt. #97.

On March 7, 2016, this Court granted Defemda motion to compel and directe
Plaintiff to provide written responses to Defendants no tatn March 14, 2016. Dkt. #10
However, that Order was neverceived by Plaintiff, as it was returned as undeliverabl
Plaintiff at all addresses providéathe Court. Dkts. #105, #106 and #116.

In the meantime, on March 2, 2016, Defendanbved for partiasfummary judgment
asking the Court to dismiss all claims for injurietated to the alleged assault that occuf

outside of the Knarr Bar iSeattle, WA. Dkt. #99. On Meh 17, 2016, Defendants moved

dismiss Plaintiff's case for his failure toroply with discovery. Dkt. #103. On April 12

2016, the Court granted Defendants’ motion fotipasummary judgment, finding that there
no evidence supporting any claim against Defatgldor assault and battery or negliger
arising from the injuries allegedly sustainedsidg the Knarr Barr. Dkt. #111. However,

that same Order, the Court declined to dgsrihe entire case. The Court found that bec

the Court’s prior Order compelling discovemad not been received by Plaintiff, it would

attempt to re-serve the Order in an effort to avoid dismiskhl. The Court also reminde

Plaintiff that he had a duty to keep tGeurt informed of his current addredsl. To date, the
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Court continues to receive mail sentRmintiff returned as undeliverabl&eeDkts. #112 and

#116.

On April 28, 2016, Defendants filed a second wotio dismiss for Plaintiff’s failure to

comply with discovery. Dkt. #113. It does rappear that Plaintiff has responded to the

motion; although the Court notes that, on Mag@16, Plaintiff filed a “Status Report” whic|
discusses at length some history of discoverpis matter. Dkt. #115. Defendants’ motion
now ripe for review.

. DISCUSSION

A. Defendants’ Second Motion to Dismiss

Defendants have moved for dismissal oistmatter under Federal Rules of Ciy

Procedure 37(b) and 41(b). Dkt. #103. Federadé¢ R Civil Procedure 37 states in perting

=y

S

nt

part that, “if a party or a party’s officer, ditor, or managing agent — or a witness designgated

under Rule 30(b)(6) or 31(a)(4) fails to obey an order tprovide or permit discovery

including an order under Rule 26(f), 35, or 37¢tae court where the action is pending

issue further just orders.” Fed. R. Civ. P. 37ZlA). Such orders nyainclude the following:

® Directing that the matters embraced in the order or other designated facts be taken

as established for purposes of the action, as the prevailing party claims;

(i) Prohibiting the disobedient party from supporting or opposing designated claims or

defenses, or from introducingsignated matters in evidence,
(i) Striking pleadings invhole or in part;
(iv)  Staying further proceedings until the order is obeyed;
(V) Dismissing the action or procaed in whole or in part;
(vi)  Rendering a default judgment agsii the disobedient party; or

(vii)  Treating as contempt of cduhe failure to obey any ordéo submit to a physical 9
mental examination.
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Id. In addition, if the Court findshat Rule 37 does not prald an adequate remedy, ung
certain circumstances additional means caarbployed to sanction the disobedient pa$ge
Haeger v. Goodyear Tire & Rubber C@93 F.3d 1122, 1132 (9th Cir. 2015) (“While Rule
also provides a method to sanction a party forrnigiio comply with discovery rules, it is n

the exclusive means for addressthg adequacy of a discovery pesse. . . . We hold that

ler

37

—+

was not an abuse of discretion for the district ttwurely on its inherent power to sanction the

conduct at issue in this case, and to deterrthiaé Rule 37 did not provide the approprig
remedy” (citations omitted)).

Federal Rule of Civil Procedure 41(b) allowes the dismissal of an action based o
party’s failure to obey an order of the Coufin determining whether to dismiss a case
failure to comply with a court der the district court must weidive factors inauding: (1) the
public’s interest in expeditious resolution afigation; (2) the court’'s need to manage
docket; (3) the risk of prejudice to the defendants; (4) the public policy favoring disposit
cases on their merits; and (5) the availability of less drastic alternatives.at 1260-61
(internal quotations omitted¥ee also Thompson v. Housing Auth. of City of Los Angées
F.2d 829, 831 (9th Cir. 198@jtenderson v. Duncarr 79 F.2d 1421, 1423 (9th Cir. 1986).

The first and second factors weigh in favodamissal under the circumstances of t

case. The Ninth Circuit has consistently héfdt “the public’s iterest in expeditious

resolution of litigation always favors dismissaPagtalunan v. Galaza&291 F.3d 639, 642 {9

Cir. 2002) (quotingYourish v. California Amplifier191 F.3d 983, 990 (9th Cir. 1999)). TH

case has been pending in this Court since 28lbgjt with a 2-year time period during whi¢

ite

for

its

ion of
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S

h

Plaintiff pursued an appeal. Since being redesl in July of 2015, this case has made little

progress, largely due to Plaiifi8 failure to communicate consistently with either the Cour
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Defendants. As a result, the Court’'s needmanage its docket also weighs in favor
dismissal.

With respect to the thirdattor, the Court recognizesaththe mere pendency of
lawsuit cannot constitute sufficieptejudice to require dismissalYourish 191 F.3d at 991
However, in this case, thisdimr now weighs in favor of dinissal. “A defendant suffer
prejudice if the plaintiff's actions impair the defendant’s ability to go to trial or threatq
interfere with the rightful decision of the casdti re PPA 460 F.3d at 1227 (quotinddriana
Int'l Corp. v. Thoeren913 F.2d 1406, 1412 (9th Cir. 1990)). In this case, Plaintiff's contir
failure to respond to discome request propounded by Defentla precludes them fror

developing their defenses. Thiase is scheduled for tried approximately one month, an

discovery has never been completed despit€that's Order compelling Plaintiff to respond.

The Court agrees that it shouldt reward Plaintiff's actionby simply allowing a continuanc
of the matter. This is especially true givigrat Plaintiff seems to acknowledge that he

discovery obligations.SeeDkt. #115. In his status reportaiitiff asserts thalhe has not hag
time to respond to discovery. Dkt. #115 at 2.t, Y fails to acknowledge the Court’s Org
directing him to respond, and fails to explainemthe would provide responses in any eve
Id. He then states that he will be serving dwa discovery requests, completely disregard
the fact that discovery has closed in this matker. By continuing thisnatter, the Court woulg
only prolong the expense involvad handling this case both dne part of Defendants and t}

Court. The Court finds anything short of dissal would simply be a waste of resources.

2 Plaintiff continues to assert that he has not received mail or email after his depos
February. Dkt. #115. It is not clear whetlmer is referring to mail sent by Defendants,
Court, or both. However, PHiff fails to acknowledge his digation to keep the Court an
the parties informed as to his current addrassl in fact has notffamatively provided his
current contact information to the Court to date.
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The Court recognizes that the fourth factor typicallyglve against dismissabee, e.g.
Hernandez 138 F.3d at 399. However, the Ninth Citduas explained that “this factor len
little support to a party whose responsibilityistto move a case toward disposition on
merits but whose conduct impeda®gress in thatlirection.”In re PPA 460 F.3d at 1228n
re Exxon Valdez102 F.3d 429, 433 (9th Cir. 1996) (conchglihis factor “lends little suppol
to [the plaintiffs], whose total refusal to providescovery obstructed resolution of their clait
on the merits.”). Accordingly, the Court now findsitlthis factor weighs in favor of dismissa

Finally, with respect to the fifth factor, tlf@ourt notes that it has attempted less drg
alternatives prior to dismissallhe Court has declined to dis® the action while it has soug
out Plaintiff on its own accord. Yet, even aftgparently receiving th€ourt’s latest Order
Plaintiff has failed to comply with his discovery obligations, and has failed to affirmat]

alert the Court of his current contact informatiofts a result, the Court finds that addition

s

the

—
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ht

ively

al,

less drastic alternative remedigeuld be futile. “Though there are a wide variety of sanctions

short of dismissal available, the district court need not exhaust them all before
dismissing a case.”Nevijel v. N. Coast Life Ins. Go651 F.2d 671, 674 (9th Cir. 1981
Accordingly, the Court finds the fifth famt also weighs in favor of dismissal.

Based on the analysis above, the Court fitida all five factos weigh in favor of
dismissal. Further, Plaintiff has failed tongply with a Court Order by refusing to proviq
Defendants with discovery responses. Undeséhcircumstances, the Court finds dismig
with prejudice to be appropriat&see Morris v. Miggan Stanley & C9.942 F.2d 648, 652 (9t
Cir. 1991) (holding that the distti court properly dismissed wittrejudice where the plaintiff
“unnecessarily delayed the adjudication of the feldelaims for almost two years” and had *“

intention of going forward witlthe arbitrationin good faith”); Alexander v. Pac. Mar. Ass'r]
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434 F.2d 281, 283-84 (9th Cir. 1970plting that the district cotidid not abuse its discretig
by dismissing for failure to prosecute wherg@ealfants took no action carbitration award fon
nine months)Sheikh v. Cisco Sys., Ind.72 Fed. Appx. 787, 788, 2012 U.S. App. LEXIS 84
(9th Cir. Apr. 26, 2012) (affirming dismissal forilfae to prosecute after plaintiff failed to a|
on district court’s order gréimg a motion to compel arb#ition and failed to reasonab
explain his inaction).

B. Remaining Motions

1. Plaintiff's Motion for Relief from Judgment

Plaintiff has filed a Motion for Relief fromudigment related to agtiovery order issue
by the Court in January 2016. Dkt. #117. Plaintifsathe Court to vacate its Order, review
motion he made in 2013, and compel Deferisléo respond to his discovery requiesd.

Plaintiff appears to misconstrue the Cosittior Order. On January 5, 2016, the Cd
denied a motion to compel brought by Plaintifbkt. #95. Plaintiff had asked the Court
compel Defendants to produce a statement hiRtaintiff allegedlygave to bus operatd
Arthur Doronio after the incident at issuethnis case. The Court denied the motion on
bases that Plaintiff had failed to meet and eonfith Defendants pridio filing his motion, as
required by the Court’s Local Rules, and there was no evidence Plaintiff had actually
any discovery requests on Defendarits. Plaintiff appears to beliewbat the Courdenied his

motion because “there was reftcertificate from Defendants mgng the information.” Dkt.

#117 at 1. He asks the Court to pull a motioedmpel the same statement which he filed i

2013 and states that the Court will find sachertificate attached to that motiold. He then

® The Court notes that Plaiffis motion is not noted for @nsideration until May 27, 2016.

However, given the status of this case andnitere of Plaintiff’'s motion, the Court does r
require a response from Defendantsesolve the legal issues therein.
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asks the Court to utilize that certificate, mwihis second motion to mgpel again, and grar
the motion. Dkt. #117.

Rule 60(b)(1) allows this Court to relieva party from an Order based on “mista]

~+

ke,

inadvertence, surprise, or excusable neglectd. Re Civ. P. 60(b)(1). Such mistakes include

the Court’s substantive errors of law or faEtd. Fed. Bank, FSB v. Durga Ma Cor387 F.3d
1021, 1024 (9th Cir. 2004). Inder to obtain relief under Rukg0(b)(1), the movant “mug
show that the district court committed a specific err@ttaw v. Bowen866 F.2d 1167, 117
(9th Cir. 1989). Plaintiff has not done so. EiRlaintiff misconstruethe basis for the Court’
denial of an Order compelling a responsaliscovery. Second, the Court has examined
motion filed by Plaintiff in 2013, and the certificati referenced by Plaifitiis not attached
SeeDkt. #61. Third, the 2013 motion also failsdertify that Plaintiff méand conferred with
Defendants prior to filing the motion, and fatls contain any evidencthat Plaintiff ever
served Defendants with discovery reque#tscordingly, Plaintiff's motion is DENIED.

2. Defendants’ Motion to Appoint Mediator

On May 12, 2016, Defendants filed a motion asking this Court to app@irt Bono
mediator to allow the parties to comply with their mediation requirement. Dkt. #118.
that the Court is now dismissing this cae Court finds Defendants’ motion MOOT.

V. CONCLUSION

Having reviewed Defendants’ motion, along with the remainder of the record, the
hereby finds and ORDERS:

1. Defendants’ Motion to Dismiss (Dkt. #1133 GRANTED. All of Plaintiff's

remaining claims are DISMISSED.

2. Plaintiff’'s pending Motion for Relief frordudgment (Dkt. #117) is DENIED.
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3. Defendants’ pending Motion to Appointediator (Dkt. #118) is now MOOT.

4. This matter is CLOSED.

5. The Clerk SHALL provide a copy of thi®rder to Plaintiff by U.S. Mail at thg
address contained on the Court’s docket, and shall email a copy of the O
Plaintiff at “fedup421@gmail.com”.

DATED this 23 day of May 2016.

(B

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE
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