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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

KWAI LING CHAN, CASE NO. C12-0273JLR

Plaintiff, ORDER DENYING MOTIONS
FOR PRELIMINARY

V. INJUNCTION AND
TEMPORARY RESTRAINING
CHASE HOME LOANS INC, et al., ORDER AND DISMISSING

COMPLAINT
Defendants.

l. INTRODUCTION
This matter is before the court pro sePlaintiff Kwai Ling Chan’s motion for a
preliminary injunction (Dkt. # 2) and second motion for a preliminary injunction and
temporary restraining order (Dkt. # 7). The court has reviewed the motions and th
remainder of the record and DENIES both motions. In addition, the court has revig

the amended complaint and finds that it fails to state a claim pursuant to Federal R
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Civil Procedure 8 and 12(b)(6). Accordingly, the court DISMISSES Plaintiff's Ame
Complaint without prejudice and with leave to amend.
I. BACKGROUND
On February 16, 2012, Plaintiff filed a complaint (Dkt. # 1) and a motion for §
preliminary injunction (Dkt. # 2). The complaint alleges that Defendants Chase Hon
Loans, Inc. (“Chase”) and Recontrust Company, N.A. (“Recontrust”) are foreclosin
the Plaintiff's property located at 13355 Prospector Ridge Road, SE, Monroe,
Washington (“the property”). SeeCompl. (Dkt. # 1) at 1.) The complaint also allege
that Plaintiff signed a note for a home loan with Chase on August 30, 2005, which

secured by the propertyld( Y 4.) The complaint further alleges that the note recited

the Mortgage Electronic Recording System (“MERS”) was a beneficiary of the note.

(Id.) The complaint alleges that three notices of sale were recorded with respect t(
property on October 4, 2010, February 16, 2011, and May 23, 2011, and that the g
was fraudulently sold and purchased by the Federal National Mortgage Associitio
19 10-12.) The complaint specifically alleges causes of action for quiet title and wi
foreclosure. Id. 11 1522.)

On February 23, 2012, the court issued an order dismissing the corbpkent or

lack of subject matter jurisdiction, but with leave to amend. (Order (Dkt. #5).) The

complaint alleges Plaintiff is a citizen of Washington and RecongastWahington
corporation and did not allege a federal cause of actidn{{{ £3.) Accordingly, the

court found that it lacked subject matter jurisdiction because neither diversity jurisg
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nor federal question jurisdiction appeared on the face of the compl3eeOrder at 2-
3.)

On March 6, 2012, Plaintiff filed an anmasd complaint which read Recaundt
out of the complaint and alleged federal claims under the Truth in Lending Act (“Tl
15 U.S.C. § 160%et seq. andthe Real Estate Settlement andd¢&dures Act (‘RESPA”
12 U.S.C. § 2602t seq.(SeeAm. Compl. (Dkt. # 6) Y1 56-68.) The amended
complaint also altered the underlying factual allegations. Contrary to the allegatiof
the initial complaint, the amended complaint alleges that Plaintiff entered into a loa
repayment and security agreement with respect to the property in 200¥.3() The
amended complaint alleges that this refinance loan required Plaintiff to repay the f
mortgage on the propertySée id. The amended complaint also alleges variously th
the property is located in Monroe, Washingtmh { 2), and that it is located in Clark
County, Nevadaid. 1 12). Contrary to the original complaint, the amended complai
alleges that the property has not already been sold, but rather that Defendants “ha
scheduled or will schedule a non-judicial saldd. { 46.) Not only are the few specifi
factual allegations contained within the amended complaint contradictory, but the
remainder of the amended complaint is replete with legal conclusions. Indeed, it g
that Plaintiff has largely cribbed his amended complaint from other complaints fileg
elsewhere around the country involving foreclosui®se, e.gVertido v. GMAC Mortg.
Corp., et al, No. CV11 00360 DAE KSC (D. Haw. (filed June 6, 2011) [Dkt. # 1])

(Plaintiff’'s allegations and causes of action are largely identical to those in the preg
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amended complaint except for the names of the parties and the dates and amount
loan at issue).

On April 5, 2012, Plaintiff filed a second motion for preliminary injunction ang
also included a request for a temporary restraining order. (Sec. Mot. (Dkt. # 7).) T
motion states that Plaintiff was served with a Notice of Trustee’s Sale scheduling t
foreclosure sale for March 27, 2012 at 10:00 a.lwh. af 5.) Assuming this statement i
correct, the sale of Plaintiff’'s property would have occurred prior to the filing of the
second motion for preliminary injunction and temporary restraining order. Howeve
attached to Plaintiff's motion is the first page of a Notice of Trustee’s Sale that stat
a public auction with respect to the property is not scheduled until May 11, 2012, a
less than one month following the date of this ord&t. at 10.) Although Plaintiff filed
only the first page of this documeseg id), the court takes judicial notice of the entirs
document which was recorded as an official public record in the Snohomish Count

Auditor’s Office on February 7, 2012 under instrument number 201202070368.
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Notice of Trustee’s Sale indicates that as of February 2, 2012, Plaintiff was in default of

the deed of trust in an amount of $16,635.47. In this order, the court not only cons

! Although “as a general rule, a district court may not consider materialsigioady
included in the pleadings in deciding a [Federal] Rule [of Civil Procedure] 12 motionmay i
take judicial notice of matters of public record and may consider them without ting\weRule
12 motion into one for summary judgmentJnited States v. 14.02 Acres of Land More or Lg
in Fresno Cnty.547 F.3d 943, 955 (9th Cir. 2008) (quotations and citations omitted). Furt
under Federal Rule of Evidence 201(c)(1), the court “may take judicial notice omits bed.
R. Evid. 201(c)(1). If Plaintiff objects to the court’s notice of the remainder of tHed\uft
Trustee’s Sale that was not attached to Plaintiff's motion, then, on requestutheitl hear

iders

BSS
her,

Plaintiff's objection. SeefFed. R. Evid. 201(e).
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Plaintiff's two pending motions for preliminary injunction and a temporary restrainir
order, but also analyzes the adequacy of Plaintiff's amended complaint.
[l ANALYSIS

A. Standardsfor Preliminary Injunction or Temporary Restraining Order

In order to obtain a temporary restraining order or a preliminary injunction,
Plaintiff must establish (1) a likelihood of successthe merits, (2& likelihood of
irreparable harm in the absence of preliminary relief, (3) that the balance of equiti€
in Plaintiff's favor, and (4) that an injunction is in the public inter&Stnter v. Natural
Res. Def. Coungib55 U.S. 7, 20 (2008). In addition, the Ninth Circuit Court of App
has stated that the “serious questions” version of the Ninth Circuit’s sliding scale tq
survives the Supreme Court’s decisioWimterwhen it is applied as part of the four

elementWintertest. Thus, “‘serious questions going to the merits’ and a hardship

balance that tips sharply towards the plaintiff can support issuance of an injunction
long as the plaintiff also shows a likelihood of irreparable injury and that the injunct
in the public interest.”Alliance for the Wild Rockies v. Cottrefi32 F.3d 1127, 1135

(9th Cir. 2011). As discussed below, Plaintiff's amended complaint cannot survive
Federal Rule of Civil Procedure 8 and 12(b)(6), and therefore, the court cannot cof
that Plaintiff has met the requirement of either demonstrating that he is likely to su
on the merits or that he has raised serious questions going to the merits. Accordir

court denies Plaintiffs’ motions for preliminary injunction d@achporary restraining

order.
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B. Standards for Sua Sponte Dismissal

Under Federal Rule of Civil Procedure 12(b)(6), a court may dismiss a com
for “failure to state a claim upon which relief can be granted[.]” Fed. R. Civ P. 12(&
To survive dismissal, “a complaint must contain sufficient factual matter, accepted
true, to ‘state a claim to relief that is plausible on its facAshcroft v. Igbal556 U.S.
662, 678 (2009) (quotinBell Atlantic Corp. v. Twombjyb50 U.S. 544, 570 (2007)).
The tenet — that this court must accept as true all of the allegations contained in th
complaint — “is inapplicable to legal conclusionggbal, 556 U.S. at 679. “Threadbare
recitals of the elements of a cause of action, supported by mere conclusory staten
not suffice.” Id. (citing Twombly 550 U.S. at 555). Rather, “[a] claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw th
reasonable inference that the defendant is liable for the misconduct allédigditing
Twombly 550 U.S. at 556).

Further, a] trial court may dismiss a claisua sponteinder Rule 12(b)(6).”
Omar v. Sea-Land Serv., In813 F.2d 986, 991 (9th Cir. 1987). “Such dismissal mag
be made without notice where the claimant cannot possibly win relgkf.5ee also

Sparling v. Hoffman Constr. G864 F.2d 635, 638 (9th Cir. 1988) (trial court nsag

spontedismiss for failure to state a claim without notice or an opportunity to respongd

where “the plaintiff cannot possibly win relief”) (alteration, citation and internal

guotations omitted). The court may erdaa spontelismissal before process is serve(

% The court liberally construgso sepleadings.See Eldridge v. Blo¢i832 F.2d 1132,

laint

)(6).
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on the defendantsSee Rendon v. Countrywide Home Loans, Mo. CV F 09-1584
LJO DLB, 2009 WL 3126400, at *1 (E.D. Cal. Sept. 24, 2009) (citieizke v.
Williams, 490 U.S. 319, 324 (1989)).

C. Plaintiff's Claims

In this case, the court assumes that Plaintiff’'s property is subject to a nonjud
foreclosure action pursuant to state law and that Plaintiff is seeking federal relief fr
that action. As discussed below, Plaintiff’s causes of action are conclusory legaleg
under which Plaintiff cannot win federal relief from a state nonjudicial foreclosure
proceeding.

1. Counts |, Il and VI: Declaratory Relief, Injunctive Relief, and
Rescission

The court dismisses Plaintiff’'s counts for declaratory and injunctive rekef (
Am. Compl. 11 4048) andfor rescissiongee idfY 6973) because they are remedies
not causes of action. It is well settled that a claim for “injunctive relief” standing alq
not a cause of actiorSee, e.gJensen v. Quality Loan Serv. Cqrp02 F. Supp. 2d
1183, 1201 (E.D. Cal. 2010) (“A request for injunctive relief by itself does not state
cause of action”)Henke v. ARCO Midcon, L.L.&50 F. Supp. 2d 1052, 1059-60 (E.
Mo. 2010) (“Injunctive relief, however, is a remedy, not an independent cause of
action.”); Motley v. Homecomings Fin., LL.657 F. Supp. 2d 1005, 1014 (D. Minn.

2008) (no independent cause of action for injunction exists). Injunctivemeliebe

available if Plaintiff is entitled to such a remedy on an independent cause of action|.
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Similarly, “[r]lescission is only a remedy, not .aseparate cause of action.” J.

Levin & K. Simmons, 12A C.J.S. Cancellation of Instruments; Rescission 8 1 (Marsq

h

)

2012);Hornback v. Wentworth 32 P.3d 778, 782 (Wash. Ct. App. 2006) (“Rescission is

an equitable remedy . . . ."@reen v. Wachovia Mortg. FSBlo. CV-11-3047-RMP

2012 WL993586, at *8 (E.D. Wash. Mar. 22, 2012) (“Th[e] request for rescission ig a

request for remedies that may or may not be available under the causes of action
by Plaintiff.”). Here, Plaintiffs expressly acknowledge in Count VI that they are se€
rescission for “1) T11IA [sic] violations, 2) RESPA, 3) Fraudulent Concealment, 4)
Deceptive Acts and Practices (UDAP), and 5) Public Policy Grounds, each of whig
provides independent grounds for relief.” (Am. Compl.{ 70.)

As for declaratory relief, Plaintifippeas to seek relief under the Declaratory
Judgment Act, 28 U.S.C. § 2261Count | alleges that “[a]n actual controversy has
arisen and now exists between Plaintiff and Defendants regarding their respective
and duties, in that Plaintiff contend [sic] that Defendants did not have the right to
foreclose on the Subject Property[.]” (Am. Compl. 41.) Plaintiffs ask the Court to
declare that “the purported power of sale contained in the Loan [is] of no force and

at this time” because of “numerous violations of State and Federal laws designed t

*The Declaratory Judgment Aprovides in pertinent part:Irf a case of actual
controversywithin its jurisdiction. . . any court of the United States, upon the filing of an
appropriate pleading, may declare the rights and other legal relationgioterested party
seeking such declaration, whether or not further relief is or could be scughsuch
declaration shall have the force and effect of a final judgment or decreeadinoksteviewable
as such.”28 U.S.C. § 2201(a).
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protect borrowers. . " .(Id. { 42.) Plaintiff further stateshat “[a]s a result of
Defendantsactons, Plaintiff has suffered damages . . . and seeks declaratory relief
Defendantspurported poweof sale is void[.]” (d. { 43)

In light of these allegations, declaratory relief is not a cognizable independet
cause of actionSee Seattle Audubon Soc. v. Mose3éyF.3d 1401, 1405 (9th Cir. 19¢
(“A declaratory judgment offers a means by which rights and obligations may be
adjudicated in cases brought by any interested party involving an actual controvers
has not reached a stage at which either party may seek a coercive remedy and in
where a party who could sue for coercive relief has not yet done so.”) (citation and
guotations omitted) Because Plaintiff’'s claims for declaratory relief are based on
allegations of Defendants’ past actions, a claim for declaratory relief is improper af
essence is duplicative of Plaintiff's other causes of actgeeVertido v. GMAC Mortg.
Corp., No. 11-00360 DAE-KSC, 2012 WL 139212, at *5 (D. Haw. Jan. 17, 2012);
Marzan v. Bank of Am779 F. Supp. 2d 1140, 1146 (D. Haw. 20EBBljard v. Chase
Bank USA, NA2010 WL 5114952, at *8 (S.D. Cal. Dec. 9, 2010) (“A claim for
declaatory relief “rises or falls with [the] other claims.”) (citation omittedgngindin v.
Washington Mut. Banl637 F. Supp. 2d 700, 707 (N.D. Cal. 2009).

Accordingly, the Court dismisses Counts I, Il and VI without leave to amend
Plaintiffs eventually prevail on an independent claim, the court will necessarily ren(
judgment setting forth as such and providing appropriate remeSesblarzan 779 F.

Supp. 2d at 1147Similarly, if injunctive relief is proper, it will be because Plaintiff

that
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prevails, or has met the necessary test for such relief under Federal Rule of Civil
Procedure 65 on an independent cause of acten.

2. Count lll: Contractual Breach of Implied Covenant of Good Faith
and Fair Dealing

“There is in every contract an implied duty of good faith and fair dealing. Th
duty obligates the parties to cooperate with each other so that each may obtain the
benefit of performancé Badgett v. Security State Bai@07 P.2d 356, 360 (Wash.
1991). However, the duty does not “inject substantive terms into the parties’ contr
nor does it “extend to obligate a party to accept a material change in the terms of i
contract.” Id. (internal quotation marks omittedRather, the duty “requiremly that the
parties perform in good faith the obligations imposed by their agreenient.”
Accordingly, the duty is not “free-floating,” but “exists only in relation to performan
of a specific contract tersh Id.

Plaintiff contends that Defendants breached their implied covenant of good 1

by withholding certain disclosures and notices, and by “[w]illfully plac[ing] Plaintiffs

[sic] in a loan that he did not qualify for, [and] could not afford . . ..” (Am. Compl.

53.) The court concludes that Plaintiff’'s claim should be dismissed “based on
[Plaintiff's] failure to show which terms of the contract give rise to [the] claim for brg
of the duty of good faith and fair dealingChapel v. BAC Home Loans Serv., IN®.
C11-5882BHS, 2012 WL 727135, at *4 (W.D. Wash. Mar. 6, 20d69;also Schanne
Nationstar Mortg., LLCNo. C105753BHS, 2011 WL 5119262, a4 {W.D. Wash. Oct

27, 2011) (“. . . Plaintiffs have failed to establish that [defendant] has breached any

S

2 full

act,”

[S

aith

bach

ORDER 10



10

11

12

13

14

15

16

17

18

19

20

21

22

provision of the contract between the parties in foreclosing on the defaulted loan.
Therefore, the Court grants [defendant’s] motion on Plaintiffs’ claim for breach of ¢
faith and fair dealing because Plaintiffs have failed to state a cognizable legal theo
Gossen v. JPMorgan Chase Bahlo. C11-05506 RJB, 2011 WL 4939828, at *7 (W.
Wash. Oct. 18, 2011) (dismissing claim for breach of duty of good faith and fair de
because plaintiffs “fail[ed] to identify any contract provision that [the bank] or [the
trustee] failed to perforti
3. Count IV: Violation of TILA, 15 U.S.C. § 1601

Section 1635(a) of Title 15, TILA’s scalled “buyers remorse” provision, gives
borrowers three business days to rescind a loan agreement without pSeatiy: v.
Platte Valley Fed. Sav. & Loan AssTO1 F.2d 699, 701 (9th Cir. 1986) (citing 15
U.S.C. 8 1635(a)). If the lender fails to deliver certain forms or disclose important
accurately, sction 1635(f) gives the borrower the right to rescind until “three years
the date of consummation of the transaction or upon the sale of the property, whic
occurs first.” 15 U.S.C. § 1635(8ee also King v. Californjar84 F.2d 910, 913 (9th
Cir. 1986). A borrower’s right to rescind extends for three years if a lender fails to
disclose the right to rescind or fails to make any other “material disclosl2eC.F.R. 8
226.23(a)(3); 15 U.S.C. 8§ 1605(u) (indicating that the material disclosures include
annual percentage rate, the finance charge, the amount financed, the total of payn

and the payment schedule).
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Here, Plaintiff’s rescission claim is time-barredased on Plaintiff's pleadings,

is not entirely clear when the loan and deed of trust were edddevertheless,

t

Plaintiff has submitted pleadings or other documents which variously allege that the loan

and deed of trust were consummated in 20P@05° or 20077 See Jackson v. Grant
890 F.2d 118, 121 (9th Cir.1989) (holding that for TILA purposes, “the transaction
consummated when the lender and borrower sign a contract obligating them,

respectively, to lend and to borrow the fundginghasis added Even construing thes

S

allegations most favorably laintiff by assuming the latest of these dates is the cofrect

date of consummation, Plaintiff's TILA rescission claim would be barred by the sta
limitations. Plaintiffs did not commence this action until February 16, 2012, more t
four years after the latest date that Plaintiff has alleged the loan transaction was
consummated.

Further, equitable tolling does not apply to claims for rescission under TILA.
Beach v. Ocwen Fed. Bgri3 U.S. 410, 412 (1998) (holding that “8§ 1635(f)
completely extinguishes the right of rescissiormatdrml of the 3-year period”see also
Miguel v. Country Funding Corp309 F.3d 1161, 1164 (9th Cir. 2002) (citiBgachand

holding that “8 1635(f) is a statute of repose, depriving the courts of subject matter

4 “A court may dismiss a case sua sponte on statute of limitations grounds before 3
defendant has filed a responsive pleadingrderson v. CravemNo. CV-07-246-S-BLW, 2007
WL 2187101, at *1 (D. Idaho July 27, 2007) (citingvald, Inc. v. City of Palm Desef&98 F.2d
680, 686-87 (9th Cir. 1993)).

® (SeeMot at 10 (attaching first page of Notice of Trustee’eSehich references “Deed

of Trust dated 11/18/02").)
® (SeeCompl.{ 45.)
" (SeeAm. Compl. 1 3.)
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jurisdiction when a 8 1635 claim is brought outside the three-year limitation pesed);

also King 784 F.2d at 913 (characterizing § 1635(f) as a “tlyeg-absolute limitation”
on 8 1635 rescission actions). Accordingly, the court dismisses Plaintiff’'s claim for
rescission based on TILA.

Plaintiff has also asserted a claim for damages under TIB&eAm. Compl.
62.) Any claim for damages under TILA must be brought “within one year from the
of the occurrence of the violation.” 15 U.S.C. § 1640(e). The limitations period
generally runs from the date of consummation of the transadfimg, 784 F.2d at 915.
Equitable tolling may suspend the limitations period “until the borrower discovers g
reasonable opportunity to discover the fraud or nondisclosures that form the basis
TILA action.” Id. However, when a plaintiff fails to allege facts demonstrating that
could not have discovered the purported TILA violation with reasonable diligence,
dismissal is appropriate and equitable tolling will not api@ge Meyer v. Ameriquest
Mortg. Ca, 342 F.3d 899, 902 (9th Cir. 2003) (refusing to apply equitable tolling fof
failure to make required disclosures under TILA when the plaintiff was in full posseg
of all loan documents and did not allege fraudulent concealment or any other actig
would have prevented discovery of the violatidtypbard v. Fidelity Fed. Banl®1
F.3d 75, 79 (9th Cir. 1996) (holding that the plaintiff was not entitled to equitable tg
of her TILA claim because “nothing prevented [the plainfii®m compaing the loan
contract, Fidelity's initial disclosures, and TILA's statutory and regulatory

requirements”). Further, where the basis of equitable tolling is fraudulent concealr
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must be pled with particularity undéederalRule of Civil Procedure 9(b)389 Orange

St. Partners v. ArnoldL79 F.3d 656, 662 (9th Cir. 1999).

As described above, the latest date upon which Plaintiff alleges that the loan

transaction was consummated was in 2@@eAm. Compl. 1 3), more than four years

before initiating the present suit. Therefore, unless equitable tolling applies, Plaint

ff's

claim for TILA damages is time-barred. Plaintiff alleges that “[a]ny and all statute[$] of

limitation relating to disclosures and notices required pursuant to 15 18.3601 et

seq. were tolled due to Defendants’ failure to effectively provide the required disclosures

and notices.” (Am. Compl. § 68.)First, this allegation is a mere legal conclusion an

d

does not satisfy the particularity requirement of Rule 9(b). Further, the allegation does

not satisfy equitable tolling because it merely alleges the TILA violation itSek, e.g.
Marzan 779 F. Supp. 2d at 114Garcia v. Wachovia Mortg. Corp676 F. Supp. 2d

895, 906 (C.D. Cal. 2009) (“[T]he mere existence of TILA violations and lack of

disclosure does not itself equitably toll the statute of limitationda¢pb v. Aurora Loar
Servs,. 2010 WL 2673128, at *3 (N.D. Cal. July 2, 2010) (“Plaintiff cannot rely on th
same factual allegations to show that Defendants violated federal statutes and to t
limitations periods that apply to those statutes. Otherwise, equitable tolling would

in every case where a plaintiff alleges violations of TILA . . . and the statutes of

8 Plaintiff also alleges that “[a]ll statue of limitations relating to all causes of astion
forth herein are tolled due to the hidden nature of the violations.” (Am. Compl. at 1.jheikg
statement above, this statement does not allege facts but rather constitutesombbgsion. It
does not satisfy either the particularity requirement of Federal RuleribP@ocedure 9(b), or
the more relaxedyeneral pleading requirements of Rule 8(a).

ORDER 14
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limitations would be meaningless.”Rlaintiff's pleadings lack any factual allegation tl
Defendants prevented Plaintiff from discovering the alleged TILA violation or causs
Plaintiff to ignore the filing deadline. Accordingly, the court dismisses Plaintiff's TII
damages claim as well.
4. Count V: Violation of RESPA
Count V alleges that Defendants “gave, provided or received a hidden fee o

of value for the referral of settlement business, including but not limited to, kickbac

hidden referral fees, and/or loan origination fees and YSP [yield spread prerhiums]j.

(Am. Compl.{ 67(b).) Plaintiffs also allege that defendants “charged fees in exces
reasonable value of goods provided and/or servicdd.™[(67(d).) Plaintiffs are
apparently claiming a violation of RESPA under 12 U.S.C. § 2607, which prohibits
kickbacks and unearned fees.

To the extent Count V claims that Defendants received excessive fees, that
under RESPA fails as a matter of law because § 2607 does not prohibit excessive
provided the fees were in exchange for real estate settlement services that were a
performed by the recipienSee Martinez v. Wells Fargo Hom Mortg., €98 F.3d
549, 553-549th Cir. 2010)concluding that, by prohibiting fees “other than for serv
actually performed,” 8 2607, “by negative implication, cannot be read to prohibit
charging fees, excessive or otherwise, when those fees are for services that were
performed”).

Plaintiffs RESPA claim is also time-barred. RESPA imposes either a one-y

nat
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a three-year statute of limitations depending on the violation alleged. 12 U.S.C. § 2
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(proscribing a one-year statute of limitations for violations of 88 2607 and 2608 an
three-year statute of limitations for violations of § 260%quitable tolling may be
applied if, despite all due diligence, a plaintiff is unable to obtain vital information
bearing on the existence of his clainfanta Maria v. Pac. BelR02 F.3d 1170, 1178
(9th Cir. 2000)see also O’'Donnell v. Vencor, Iné65 F.3d 1063, 1068 (9th Cir. 2006
(“Equitable tolling is generally applied in situations ‘where the claimant has actively
pursued his judicial remedies by filing a defective pleading during the statutory per
where the complainant has been induced or tricked by his adversary’s misconduct

17

allowing the filing deadline to pass.”) (quotitigvin v. Dep't of Veterans Affairgl98
U.S. 89, 96 (1990)). Here, Plaintiff's RESPA claim appears to arise from the loan
origination, which occurred more than four years before Plaintiff initiated this lawsu
Plaintiffs RESPA claim is therefore time-barred unless equitable tolling applies.
Plaintiff, however, has not specifically alleged that equitable tolling applies to her
RESPA claim. Rather, she asserts generally that “[a]ll statute of limitations relating
causes of actions set forth herein are tolled due to the hidden nature of the violatig
(Am. Compl. at 1.) This is not a proper factual allegation, but rather a mere legal
conclusion. The court is not required to credit legal conclusions when considering
adequacy of a complaint under Federal Rule of Civil Procedure 12(9é&)gbal, 556
U.S. at 678 (citingwombly 550 U.S. at 556 Accordingly, because Plaintiff does nof

allege specific facts demonstrating that they could not have discovered the allegec

RESPA violation with due diligence, the court dismisses Plaintiff's RESPA claim.

)

<

iod, or

into

t.

y to all

”

ns.

the

ORDER 16



10

11

12

13

14

15

16

17

18

19

20

21

22

5. Count VII: Unfair and Deceptive Business Act Practices (UDAP)

Although Plaintiff does not specifically cite to Washington’s Consumer Prote
Act (“CPA”), RCW ch. 19.86, Count VIl appears to be a claim for unfair business
practices in violation of the CPASee, e.gLawson v. Ocwen Loan Serv., LLo. C10-
5481BHS, 2011 WL 564376, at *5 (W.D. Wash. Feb. 8, 20&ddated in part on other
grounds 2011 WL 1739997 (W.D. Wash. May 5, 2011) (interpreting allegation of u
and deceptive business practices as allegation that Defendants violated the CPA).
Plaintiff's claim stems from Defendants’ alleged acts surrounding the loan originati
For example, Plaintiff alleges that “Defendants failed to undergo a diligent underwi

process for this loan,” “failed to properly adjust and disclose facts and circumstanc
relating to Plaintiff's mortgage loan,” and “placed Plaintiffs [sic] in aloan . . . he shq
have never been approved for because he could not afford it.” (Am. Compl. § 75.)
Plaintiff also alleges that “Defendant’s [sic] intentionally . . . rushed the closing to
procure the loan without Plaintiff’'s potential rescissiond. {| 78.) A fouryear statute
of limitations applies to Plaintiff’'s CPA claimSeeRCW 19.86.120 (establishing that
“[a]ny action to enforce a claim for damages under [the CPA] shall be forever barrg
unless commenced within four years after the cause of action accures”). The lateg
Plaintiff alleges for consummation of the loan agreement was 2007. Plaintiff did nq

commence this suit until February 16, 2012 — more than five years later. The limita

period has run, and the court dismisses Plaintiff's CPA claim in Count VII.
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6. Count VIIl: Breach of Fiduciary Duty

Plaintiff alleges that Defendants have a fiduciary duty to Plaintiff and breach

ed

that duty by, among other things, failing to advise Plaintiff “when Defendants knew or

should have known that Plaintiff would or has a likelihood of defaulting on the

loan....” (Am. Compl. 11 81-82.) “The general rule in Washington is that a lender is

not a fiduciary of its borrower.’Miller v. U.S. Bank of Wash865 P.2d 536, 543 (Wash.

1994). Rather, “a special relationship must develop between a lender and a borro
before a fiduciary duty exists.Id. Here, Plaintiff makes no allegation suggesting thg
their relationship with Defendants is anything other than an ordinary, arms-length,
lender-borrower relationship. The conclusory allegation that “Defendants owed a
fiduciary duty to Plaintiff” (Am. Compl. § 81), without more, is insufficient to establi
the existence of a fiduciary dutyee Vertido v. GMAC Mortg. CorfNo. 11-00360
DAE-KSC, 2012 WL 139212, at *11 (D. Haw. Jan. 17, 2012). Therefore, the court
dismisses Count VII of the amended complaint.
7. Count IX: Unconscionability

Plaintiff alleges that “based on the deception, unfair bargaining position, lack
adherence to the regulations, civil codes and federal standards that the Defendant
required to follow; coupled with the windfall that the Defendants reaped financially
their predatory practices upon Plaintiffs [sic], the court may find that the loan agree
and trust deed are unconscionable and of no force or effect.” (Compl.{ 94.)

“Unconscionability” is generally a defense to the enforcement of a contract, and is
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independent claimSee Denton v. Dep’t Stores Nat'l BaiNo. C10-5830RBL, 2011 W,
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32988890, at *5 n.3 (W.D. Wash. Aug. 1, 2011) (“The unconscionability claim is su
to dismissal for a second reason: unconscionability is a defense to a contract, not
independent claim.”)see also Tribble v. Allstate Property & Cas. Ins.,d39 P.3d 373
376 (Wash. Ct. App. 2006) (“As a matter of law, contract defenses are defenses tg
contract and generally include fraud, duress, and unconscionability.”) Accordingly
court dismisses Plaintiff’'s claim for unconscionability.
8. Count X: Predatory Lending

Count X is entitled “Predatory Lending,” but asserts a number of allegations
including the charging of excessive fees, the failure to make certain disclosures, in
underwriting, and marketing the loan on the basis of fraud — that form the basis of
independent claims. Many courts have held that there is no common law claim fof
“predatory lending.’See Haidar v. BAC Home Loans Servicing, NB. 09-14047, 201(
WL 3259844, at *2 (E.D. Mich. Aug. 18, 2010) (agreeing that “there is no cause of
for predatory lending”)Pham v. Bank of Am., N,ANo. C1602613, 2010 WL 3184263
at *4 (N.D. Cal. Aug. 11, 2010) (“There is no common law claim for predatory lend
“To the extent such ‘predatory’ actions provide a claim for relief, they appdar t
grounded in another statutory or common-law cause of action such as fraud — the
‘predatory lending’ is otherwise too broadVlarzanv. Bank of Am.779 F. Supp. 2d
1140, 1155 (D. Haw. 2011) (citingssuet v. Indymac Mortg. Seryblo. 09CV-2321-
IEG (CAB), 2010 WL 1031013, at *3 (S.D. Cal. Mar. 19, 2010) (dismissing claim fq

“predatory lending” with leave to amend—agreeing that the term is expansive and

bject
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a valid
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provide proper notice, where Defendants “are left to guess whether this cause of qction IS
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based on an alleged violation of federal law, state law, common law, or some
combination”));see also Hambrick v. Bear Stearns Residential Mokig. 1:07CV258-
P-D, 2008 WL 5132047, at *2 (N.D. Miss. Dec. 5, 2008) (dismissing a claim for
predatory lending where plaintiffs failed to cite any “[state] or applicable federal lav
precedential or statutory, creating a cause of action for ‘predatory lending.” The cd
unaware of any such cause of action.”). The court was unable to uncover any autl
for the existence of such a common law cause of action in Washington either.
Accordingly, the court dismisses this claim.
9. Count XI: Quiet Title

To maintain a quiet title action against a mortgagee, a plaintiff must first pay
outstanding debt on which the subject mortgage is be&Se€.Thein v. Recontrust Co.,
N.A, No. C11-5939BHS, 2012 WL 527530, at *2 (W.D. Wash. Feb. 16, 2012) (citin
Evans v. BAC Home Loans Servicing N®. C10-0656 RSM, 2010 WL 5138394, at 4
(W.D. Wash. Dec.10, 2010) (“Plaintiffs cannot assert an action to quiet title agains
purported lender without demonstrating they have satisfied their obligations under
Deed of Trust.”)see also Treece v. Fieldston Mortg. (O¥o.11-5981 RJB, 2012 WL
123042, at *6 (W.D. Wash. Jan. 17, 2012) (“[A] quiet title claim against a mortgags
requires that a mortgagor is the rightful owner of the property, that is, that the mort
has paid an outstanding debt secured by the mortgage.”).

In this case, Plaintiff fails to allege that he has paid the amount owed on the

or is able to pay the amount owed on the lo&ee(generalbAm. Compl.) Further, the
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gagor

loan

Notice of Trustee’s Sale (the first page of which Plaintiff attaches to his Amended
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Complaint and the remainder of which the court takes judicial notice) shows outstg

debt on the loan. Accordingly, Plaintiff fails to state a cognizable legal theory for s

extraordinary remedy. Therefore, the court dismisses Plaintiff's claim for quiet title.

10. Count XII: Mortgage Electronic Registration System (“MERS”)

Plaintiff alleges that “MERS has no legal standing to foreclose,” that “[a]n
assignment of a mortgage in the absences of the assignment and physical delivery
note will result in a NULLITY,” that “the lender or other holder of the note registers
loan on MERS,” and that “[t]he existence of MERS indicated [sic] numerous violati
for the Unfair and Deceptive Acts and Practices due to the conflicting nature of the
identity of the servicer and the beneficiary.” (Am. Compl. Y 117, 121-123.) Itisu
based on the allegations contained within Plaintiff's amended complaint precisely
claim Plaintiff is asserting with respect to MERS. Plaintiff fails to make any specifi
allegations concerning thele of MERS, if any, with respect to his particular loan.
Nevertheless, liberally construing Plaintiff's allegations, it appears to the court that
attempting to assert the argument that MERS is not a proper beneficiary because
only tracks deeds instead of actually holding the deed and r&ee.idy 121.)

This argument has been consistently rejected by this cobee, e.g Vawter v.
Quality Loan Serv. Corp. of WasliO7 F. Supp. 2d 1115, 1125-26 (W\Wash.2010);
Daddabbo v. Countrywide Home Loans,.|i¢o. C09-1417RAJ, 2010 WL 2102485
(W.D. Wash., May 20, 2010Moon v. GMAC Mortg. CorpNo. C08969TSZ, 2008

WL 4741492(W.D. Wash. Oct. 24, 2008). Plaintiff has failed to allege facts or adv4
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an argument that distinguishes his case from these recent decBemEay v. Mortg.

ORDER 21



10

11

12

13

14

15

16

17

18

19

20

21

22

Elecs. Registration SysNo. C11-5458BHS, 2012 WL 993437, at *6 (W.D. Wash. Mar.

22, 2012). Accordingly, the court dismisses Plaintiff’'s claim with respect to MERS.
11. Leave to Amend
The court recognizes that it may be possible for Plaintiff to cure the defects {

dismissed Amended Complaint if provided the opportunity to amend. Accordingly,

pf the

the

complaint is dismissed as against all defendants, but with leave to amend. The caurt

directs Plaintiff to file a second amended complaint within twenty days of the date
order. Failure to do so within the time limit set by the court will result in dismissal ¢
action with prejudice. Plaintiff is advised that the second amended catrplast
plainly and clearly state how each named defendant has injured him, and it must g
facts specific to Plaintiff's claims as opposed to mere legal conclusions.
V. CONCLUSION

Based on the foregoing analysis, the caud spont®ISMISSES Plaintiff's
complaint with leave to amend. Because Plaintiff's Amended Complaint fails to sta
claim upon which relief may be granted, Plaintiff has failed to establish a likelihood

success on the merits or serious questions going to the merits of his claims. Acco
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the court also DENIES Plaintiff's motions for preliminary injunction or temporary
restraining order (Dkt. ## 2, 7).

Dated this 13tllay of April, 2012.

W\ 2,905

JAMES L. ROBART
United States District Judge
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