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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

JULIE MACLAY, as Personal
Representative of the Estate of Lia
Christine Hawkins, deceased.

Plaintiff,

LUNDE MARINE ELECTRONICS,
INC.,
Plaintiff in Intervention,

V.

M/V SAHARA, IMO No. 6600826, her
engines, tackle, rigging, equipment and
other appurtenances, in rem; and G
SHIPPING LTD.,

Defendants.

This matter comes before the Court on Piistmotion for partial summary judgment
(Dkt. # 69), and Defendants’ motion for parsalmmary judgment (Dkt. # 71). Plaintiff brought

this maritime survival and wrongful deathitsagainst the M/V SAHARA and G Shipping aftef

CASE NO. C12-512-RSM

ORDER ON PARTIAL SUMMARY
JUDGMENT MOTIONS

Doc. 84

the death of her daughter, Lia Hawkins. MswiHms was an employee of G Shipping, the owner
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of the M/V SAHARA (the Vessel). The Vesselagormer oceanographic research vessel tha

Shipping purchased for conversion into a luxilogting hotel. Plaitff alleges that Ms.

Hawkins died after falling from the VessBlaintiff now moves for summary judgment on Ms.

Hawkins’ maritime worker status; the mode, manaed cause of her death; and moves to s

Defendants’ affirmative defensd3efendants move for a summauggment determination thal

Ms. Hawkins’ family members are barred froetovering loss-of-society damages under

applicable law. For the reasons stated behaintiff’'s motion is GRANTED in PART and

DENIED in PART, and Defendants’ motionGRANTED in PART andENIED in PART.
BACKGROUND

G Shipping is a foreign cporation organized under thena of Malta. Its principal,
Emanuele Garosci, is an Italian national dedeloper and designer of luxury hotels. Mr.
Garosci acquired ownership of the 300-fdotmer research Vessel in 2009, intending to
convert it to a luxury floating hoteHe hired Ms. Hawkins and arndtul of other individuals to
pursue the conversion project. Ms. Hawkins wdgally hired to perform clerical and
administrative duties shore-side, but her office mased onto the Vessel a short time later.
Hawkins routinely engaged in general laborgsist in the conversion@ress. She engaged in
heavy cleaning and disposing ofag metal. Plaintiff contendsahroughly fifty percent of Ms.
Hawkins’ daily activities concerned general labor.

On October 21, 2010, Ms. Hawkins disappedrech the Vessel. The next day, divers
discovered her body under the adjacent dock. Sheltdmd in work coveralls and had a wo
glove on one hand. Plaintiff contends that Mawkins was throwing scrap metal off of an
unprotected area of the Vessel'papdeck when she fell, tier head, and then drowned a

conscious death.
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At the time of Lia’s death, the convessiproject was substantially incomplete. The
Vessel had not received stability letters nor hdxe@n classed by a society. Millions of dollar
worth of work remained to be conducted befire Vessel could be returned to service.

Plaintiff Julie MacLay, Lia’s mother, filed gwon behalf of Lia’s estate to foreclose a
preferred maritime tort lien against the Vessekm and against both the Vessel and G
Shipping for compensatory and punitive damagés. Court granted Plaiffts motion to arrest
the vessel and appointed a dithte custodian on March 26, 2012. Dkt. ## 6, 7. On October
2012, the Court granted three digery-related motions madby Plaintiff and sanctioned G
Shipping for discovery-related abuse.tDk 48. Trial is set for April 8, 2013.

DISCUSSION
A. Legal Standard

Summary judgment is appropigawhere “the movant sh@athat there is no genuine
dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.
R. Civ. P. 56(a)Anderson v. Liberty Lobby, In&77 U.S. 242, 247 (1986)in ruling on
summary judgment, a court does not weigh ewddn determine the truth of the matter, but
“only determine[s] whether there a genuine issue for trial.Crane v. Conoco, Inc41 F.3d
547, 549 (9th Cir. 1994kiting Federal Deposit Ins. Gp. v. O’'Melveny & Meyer969 F.2d
744, 747 (9th Cir. 1992)). Material facts are thadich might affect the outcome of the suit
under governing lawAnderson477 U.S. at 248.

The Court must draw all reasonable infexes in favor of the non-moving part$ee
O’Melveny & Meyers969 F.at 747rev’d on other grounds512 U.S. 79 (1994). However, thg

nonmoving party must make a “sufficient shog/ion an essential element of her case with

1%
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respect to which she has the burdeprobf” to survive summary judgmen€elotex Corp. v.
Catrett, 477 U.S. 317, 323 (1986).

B. Plaintiff's Motion for Partial Summary Judgment

Plaintiff moves for summsgrjudgment on Ms. Hawkingharitime worker status; the
mode, manner, and cause of her death; and srovstrike Defendants’ affirmative defenses.
The Court addressesch issue in turn.

1. Ms. Hawkins' Maritime Worker Status

Plaintiff seeks a determination on summjagygment that Lia Hawkins was a harbor
worker covered under the United States Loroge & Harbor Workers’ Compensation Act
(“LHWCA”), 33 U.S.C. § 901 et seq., and rotseaman” under the Jones Act. Defendant,
however, contends she was a Jones Act araiirhe Jones Act provides a remedy for any
“seaman” injured “in the course of his employmhe46 U.S.C. § 688. Seaman status is a mix
guestion of law and fact, but summary judgmeradgpropriate if the facts and law support on
one conclusionDelange v. Dutra Const. Co., Ind.83 F.3d 916, 919 (9th Cir. 1999).

A plaintiff has seaman status if (1) higtiés contribute to theuhction of the vessel or
the accomplishment of its mission, and (2) he has a connection to ainegssgtationthat is
substantial both in duration and natuce.(citations omitted) (emphasis added). Both prongs
must be satisfied to support a finding of seastatus. Here, the dispositive issue is whether
M/V SAHARA was a vessel “in nhavigatn” at the time of Lia’s death. IMcKinley v. All
Alaskan Sea Foods, In¢he court held that a ship idléat major repairs and unusable for its
intended purpose is not “in vigation.” 980 F.2d 567, 571-72 (9thrC1992). There, the vesse
was undergoing an extensive conversion fromibdritl ship to a seagoing fish and crab
processing ship when Mr. McKinley was killeda fire. Although the vessel had undergone

stability testing, it was never granted a stabilityele Thus, the vessel was “not seaworthy at

ORDER ON PARTIAL SUMMARY JUDGMENT MOTIONS - 4
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time of [his] death.ld. at 569. In upholding the sirict court’s grant ofummary judgment, the

court discussed three factors relevant to whdtievessel was “in navigation.” First, courts

evaluate the purpose for which the vessel has iodeth Second, courts may consider the status

of the vessel and the work to be completed. lamirts may look to the extent of the repairs &
who controls them. The court also noted thaiticd of the vessel is nalispositive when the
“work is so extensive a® constitute conversionltl. at 571. It determinethat although the
vessel remained under the contrblts owner, the vessel was rintnavigation because it was
undergoing a substantial conversmoject and was not in commere its new intended use ¢
the time of McKinley’s deathd.
Here, the Vessel was not in navigation at the time of Lia’s death. It is undisputed t
Vessel was undergoing a major conversion fromensitic research vesk® a luxury floating
hotel. Although several elemerdgthe Phase One conversmere completed, none of the
Phase Two work had been initiate8eeDkt. # 59-4, pp. 9-12. It is undisputed that the Vess|
never endured stability trials, namas it granted a stability letter, nor was it classed by a ves
classification society. Dkt. # 59-6, pp. 16, P&intiff supplied uncontroverted evidence
concerning the nature and extent of repairs rsacggo convert the ship to its new intended
purpose, the majority of which remained substdly incomplete at the time of Lia’s deaee
Dkt. # 59-4, pp. 9-12. Moreover, itimdisputed that the Vessel was imoa condition to be use
in commerce as a luxury floating hotel. D&t59-6, p. 17. In sum, Dendants fail to rebut
Plaintiff's evidentiary showing that theiptwas undergoing a major conversion from a
decommissioned research vessel to a luxury hibtad;the vessel was not seaworthy because
had not received stability leteeor been classed; and thiihaugh in the control of G Shipping

the Vessel's intensive conversion project remaswdastantially incomplete. Each of the facto
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discussed iMcKinleyfavor Plaintiff's argument that the ¥gel was not in navigation. Becaus
Defendants fail to satisfy the in navigati@guirement, Ms. Hawkins was not a Jones Act
seaman.

The Court next addresses whether Ms. Hawkins was a harbor worker under the LKk
The LHWCA provides compensation for the digi#y or death ofnon-seamen maritime
employeesColoma v. Director, OWCRB97 F.2d 394, 397 (9th Cir. 1990). The act covers
claimants who satisfy bothgeographic “situs” test and accupational “status” teskee
Chesapeake & Ohio R.R. Co. v. Schwdl3 U.S. 40, 45 (1989 0loma 897 F.2d at 397-98.
Geographic situs is met when the employee’synaccurred “upon the navigable waters of th
United States (including any jathing pier, wharf, dry dock, terminal, building way, marine
railway, or other adjoining area customaulyed by an employer in loading, unloading,
repairing, dismantling, or buildingwaessel).” 33 U.S.C. § 903(a). dloccupational status test
met when the injured employee is a “persngaged in maritime employment, including any
longshoreman or other person engagedmgshoring operations, and any harbor-worker
including a ship repairman, shipbuilder, angpgbreaker.” 33 U.S.C. § 902. However, the
definition of “maritime employee” excludéidividuals employed excligely to perform office
clerical, secretarial, security, or data proaagsvork,” and “a master or member of a crew of
any vessel.” 33 U.S.C. 8§ 902(3)(A) & (G).

Here, Ms. Hawkins meets both the situs aatlisttests requirddr coverage under the

LHWCA. As to geographic situs, the Vessels moored at the Bard Mill Marina, upon

5E
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navigable waters, within the territoriatters of the State of WashingtbMs. Hawkins’ death
occurred during her employment on the moaresisel, and her body was recovered from the
water under the adjacent dodle situs test is accordingly mé&te status test is also met.
Although G Shipping contends that Ms. Hawkins Wwaied exclusively to work aboard the ship
“as its pursor” and “for no other reason,” nogayment contract was produced to support suich
statements. Conversely, Plaintiff presents utromerted evidence that Ms. Hawkins routinely
engaged in the cleaning and demolition of acddle Vessel. Dkt. # 59-4, pp. 22-27; Dkt. # §9-
6, pp. 2-4; 7-9. The terms “ship repair” and fshepairing” mean “any repair of a vessel
including, but not restricted to, alterationsnversions, installationsleaning, painting, and
maintenance work.” 29 C.F.R. § 1915.4(j). Thus,dlefinition of ship repair includes the work
performed by Ms. Hawkins on a regular baBisfendants fail to shothat her duties were
solely administrative or clerat to fall under the administrative exclusion to 8 902(3). Nor hgve
Defendants shown that Ms. Hawkins falls itfte “crew member” exclusion. A “crew membef,”
as opposed to a harbor worker, is a worker ebaaship for the primary purpose of aiding in
navigation.Pac. Emp. Ins. Co. v. Pillsburg30 F.2d 21, 24 (9th Cir. 1942). As discussed abpve,
the Vessel was not in navigation at the timélsf Hawkins’ death. Because the Vessel was hot
in navigation, Ms. Hawkins was not a crew memlg&eeCarumbo v. Cape Cod S. S. Ct23
F.2d 991, 995 (1st Cir. 1941) (“One cannot be arfther of a crew’ ithe ship is not in

navigation.”). Ms. Hawkins is accordingintitled to coveragander the LHWCA.

The parties do not dispute that G Shippingethto purchase the compensation coverage

required by the LHWCA under 8§ 904(a). Dkt. #&9. 13. Should an employer fail to purchgse

! Defendant argues that the Death on thght8eas Act (‘DOHSA”) may apply. To be pn
the “high seas,” a vessel must be three miles fthe shoreline. Herthe Vessel was moored in
the Ballard Mill Marina. Accorihgly, that act cannot apply.

ORDER ON PARTIAL SUMMARY JUDGMENT MOTIONS -7
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coverage, 8 905(a) permits the leggpresentative dhe decedent to “maintain an action at I3
or in admiralty for damages on account of singlwry or death.” 33 U.S.C. § 905(a). The Coul
finds the LHWCA applicable to Ms. Hawkinand that G Shipping failed to procure the

necessary compensation coverage. Accordinggin®ff's claims may be maintained under 8

905(a). Plaintiff's motion is GRANTED on this issue.

2. Mode, Manner, and Cause of Ms. Hawkins’ Death

Plaintiff asks the Court to grant summgugigment on the facts of Ms. Hawkins’ death.

She seeks not only a finding by the Court as éddigal effect of the death certificate, which
established the manner (or mode) and causeath¢gbut also factualrfdings surrounding what
happened to Ms. Hawkins when she died.riliiis motion is untethered to a motion for
summary judgment on liability. Although summary judgment may be used as a tool to naf
the real issues in dispute, this request is aper. The Court declines to weigh the evidence §
evaluate witness credibility to establish, as a maftéaw, facts that arlavorable to Plaintiff's
case theory. Such determinati@re the province of ehjury. To the extent Plaintiff asks the
Court to take judicial notice dhe death certificate, this request is granted. The Court takes
judicial notice of the mode/manner of Ms. Haw&ideath as “accident,” and the cause of dej
as “drowning and skull fracture due to bldotce head injury.” Dkt. # 63-1, p. 7; RCW
70.58.180.

3. Motion to Strike Affirmative Defenses

Plaintiff moves to strike each of Defendardffirmative defenses, or asks the Court td
dismiss them as a matter of law. Dkt. # 69, p. 23. Under Fed. R. Civ. P. 12(f), “the court n
strike from a pleading an inSicient defense.” Motions to gke affirmative defenses are

generally disfavored, but the court may strikéedses that fail to comply with the pleading

W
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requirements of Fed. R. Civ. P. 8@)are redundant of matterssed in the defendant’s denial.

Reynolds v. S.R.G. Restaurant Grolf9 F. Supp. 2d 800, 802 (N.D. Ill. 2000). Furthermore

affirmative defenses must meet the standard=edf R. Civ. P. 12(b)(6). Thus, when viewed i
the light most favorable to the pleader, if tifii@mative defense fails tetate a claim upon whig
relief can be granted, it shall be dismisddd.

As an initial matter, Defendants agreenithdraw Affirmative Defenses 3, 14, 15, and
17. Accordingly, these defenses are STRICKENaddition, Plaintiff did not address
Affirmative Defense 9. Defense 9 will be permitted.

With respect to the remaining thirteerfeteses, Defendants concede that Affirmative
Defenses 4, 5, 6, 7, and 8 are legally insufficber#ed on the Court’s finding that 33 U.S.C. §

905(a) applies in this cad®kt. # 73, p. 15. Thus, these defenses are STRICKEN for failurg

state a claim. This leaves only Affirmatibefenses 1, 2, 10, 11, 12, 13, and 16. Defendants

offer no response to Plaintiff's request tokst Defense 1. Affirmative Defense 1 states:
“Plaintiff has failed to state tstate a claim for which reliegan be granted.” Dkt. # 29, p. 4.
Defendants have not challenged Plaintiff’'s miaiunder Fed. R. Civ. P. 12(b)(6) nor has it
responded to Plaintiff's requetst strike. Therefore, Affirmiave Defense 1 is STRICKEN for
failure to state a claim.

Plaintiff contends that Affirmative Defises 2 and 12 are not affirmative defenses
because they are improper attempts to rebut Plainpifirsa faciecase. Defendants contend

each is properly asserted by stating only thagytfall outside of rebutting the allegations of

2 If an employer fails to secure payme compensation coverage under the LHWCA
section 905(a) bars employers from pleading dsfense (1) that thejury was caused by the
negligence of a fellow servant; (2) that the emp®gassumed the risk of employment; or (3)

h

D
—
(@]

g

that

the injury was due to the employee’s adnitory negligence33 U.S.C. 905(a).
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plaintiff's prima facie case.” Dkt. # 73, p. 15. “Affirmative defense raises matters extraneg

to the plaintiff'sprima faciecase; as such, they are ged from the common law plea of

‘confession and avoidance Ford Motor Co. v. Transp. Indem. C@95 F.2d 538, 546 (6th Cir.

1986) (quoting 5 C. Wright & A. Miller, Fedal Practice & Procedar§ 1270, at 289 (1969)).
Affirmative defenses generally do not include dekes that negate an element of a plaintiff's

prima faciecaseld. (citing 2A J. Moore & J. Lucas, Moore's Federal Practice 11 8.27[1],

8.27[4] (2d ed. 1985)). The line between the twmet of defenses, however, may not be clegr.

Id. But, “if permitting the defendant to interpase defense will force the plaintiff to perform

us

additional discovery or develop new legal theories, these considerations will militate heawily in

favor of terming the defense affirmatived.

Affirmative Defense 2 states: “OSHA in itsvestigation of MsHawkins death found n
safety violations aboard the vessel or witlspping’s operations amutocedures.” Dkt. # 29,
p. 4. Although Defense 2 could support an infeeethat G Shipping denies liability, it also
raises additional facts that are absent frormiffis complaint. The Defense does not assert
effect of OSHA'’s investigation, thit puts Plaintiff on notice thathe should address the effec
of the investigation on her claims. Fairness Wweigp favor of characterizing Defense 2 as an
affirmative defense. Accordingly, theoGrt finds Defense 2 properly asserted.

Affirmative Defense 12 states: “This defentlas owner and opdoa of the vessel M/V
SAHARA, carefully and thoroughly screened allitsfcrew for compliance, dutifully and fully
maintained its vessel to all apgable standards and didl that is requiredinder the law to mak
said vessel fit for its intended voyage; as a result thereof, defendant has breached no obl
plaintiff under applicable law arid therefore not lide.” Dkt. # 29, p. 5. Unlike Defense 2, thi

Defense rebuts the elements of Plaintifftena faciecase and is an improper affirmative

the
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defense. Moreover, Defendants denied {1 25 ard 8@ Verified Complaint, paragraphs thalt
address Defendants’ liabilitipefense 12 adds no additiomaformation beyond Defendants’
general denial of Plaintiff's allegationBhe Court STRIKES Affirmative Defense 12 as
redundant.

Plaintiff challenges Affirmative DeferslO, which states: “Defendant has fully
discharged its obligations to the plaintiff-decedent for payment of funeral expenses and wages to
the end of the voyage.” Plaintiff contendattls Shipping has not discharged its payment
obligations because she is entitled to damedmgyyond payment of funeral expenses and earned
wages. The defense, however, does not statsulcatpayment is Plaintiff’'s only remedy and
introduces additional factual information. The Qaleclines to strike Affirmative Defense 10,

Plaintiff challenges Affirmative Defense 11jlfae to mitigate damages, on the basis that
Ms. Hawkins’ injury was fatal, and thus affied no opportunity to mitigate loss. Defendants
respond that the mitigation of damages defense motesirget Plaintiff's tort remedies; rather,
the defense targets the “unnecessary and exgémamages incurred rresting the Vessel.
Plaintiff filed a verified complaint against the Vessetemand a motion to arrest the Vessel o
enforce a maritime tort lien. The Court grantieat motion and Defendants did not challenge|the
legal sufficiency of the OrdeBecause the Court granted PIlditgimotion to arrest the Vessel
Affirmative Defense 11 is STRICKEN as moot.

Plaintiff next contests Affirmative Defense 13 as improper because it raises a choice of
law issue. The defense states: “The claimafifahas asserted are encompassed by the general

maritime law and statutory federal maritime law of the United States, and to the extent that the

:—F

aforesaid maritime law conflicts with any otherigdliction’s legal tenets, it supersedes it.” DK
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# 29, p. 5. Plaintiff fails to show that this defens improper merely because it contemplates
governing law in this case. Accordinglyetourt declines to strike Defense 13.

Last, Plaintiff challenges AffirmativBefense 16 on the basis that no employment
contract was produced during discovery. The niedestates: “The rightnd liabilities as

between the parties are governed by the empéoy contract between plaintiff-decedent and

defendant as memorializedtime shipping articles gned by both plaintiff and defendant.” Dkt

# 29, p. 6. Defendants respond that although n@d-bapy of the document has been found, a
implied contract exists. However, the affirmatidefense specifically refers to an employmer
contract memorialized in the shipping arti¢glest an implied contract. Because Defendants
concede that no contract was progliin this case, the defenseSiIERICKEN for failure to state
a claim.

4. G Shipping’s Request to StrikeetiCummins and Williams Declarations

G Shipping contends that the Cummins dextlan is improper because the expert rep
it references was unsigned, and that the Williams declaration should be stricken because
Williams was not properly disclosed during discgveo Defendants’ detriment. The Court ne
not evaluate the merits of these argumentsabge it declined to grant summary judgment on
Plaintiff's “Mode, Manner, and Cause of Diatontentions, to which the Cummins and
Williams declarations pertain. G Shippingéquest to strike is therefore MOOT.

5. G Shipping’s Cross Motion for Partial Summary Judgment

Under Local Civil Rule 7(k), “[a] party lihg a cross motion must note it in accordanc
with local rules.” Moreover, parties contemptatifiling cross motions “are encouraged to ag
on a briefing schedule and to submit it te tourt for approval tough a stipulation and
proposed order.ld. Here, Defendants filed a ResponseflioePlaintiff’'s motion for partial

summary judgment that includagequest to grant summary judgment in favor of Defendan

the
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but Defendants did not properly file the briefaasross motion for parlisummary judgment or|
note it accordingly. Dkt. # 73, p. 15. As Defendants'ss motion failed to comply with the log
rules, it shall be DENIED.

C. Defendants’ Motion for Partial Summary Judgment

G Shipping and the Vessel,rem move for partial summary judgment to dismiss
Plaintiff's claim for non-pecuniary damagestihe Verified ComplaintPlaintiff asserts a
maritime wrongful death damages claim on behaNief Hawkins’ parents and siblings for th
loss of society with the decedent. Defendants contend that (1) loss-of-society damages a
unavailable under general maritime law, and (2nei¥ loss-of-society claims are generally
permissible, claims benefitting Ms. Hawkinsdrents and siblings are precluded because no
were dependants of Ms. Hawkins. The Coustfaddresses whetheetrelevant law permits
recovery for loss of society, and then turngvtether loss-of-society @ims require that the
beneficiary be a depeadt of the decedent.

1. Loss of Society

The Court determined that Ms. Hawkimas a harbor worker under the LHWCA. As
discussed above, the Jones Act does not appbuise the Vessel was never in havigation as
required by the Act. Nor does the Death on thghtBeas Act (‘“DOHSA”) apply in this case a
the Vessel was moored in the territorial watergvaishington State. The Court also determin
that 33 U.S.C. 8 905(a) governs. Section 905(enje a LHWCA plaintiff to bring suit in law
or admiralty without concern fdahe limitation of remedies imposed by the Act. Plaintiff chos
bring suit under the general maritime law for survival and wrongful death. She does not &
any claims under state law.

Defendants contend that loss-of-sociddéynages are not available under general

maritime law for wrongful death. The Supreme Qdiust recognized a ght of recovery for
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wrongful death under general maritime lawMoragne v. States Marine Ling398 U.S. 375
(1970). WhileMoragneestablished the cause of action, it tefother federal courts the task o
defining the nature of damaged. at 408. InSea-Land Services, Inc. v. Gayd&t4 U.S. 573

(1974), the Supreme Court confronted damages issue and held tHatragneplaintiffs, as

beneficiaries for the wrongfuleéth of a longshoreman, couktover both pecuniary and losst

of-society damagésinder general maritime law. &Supreme Court then cabin@dudetby
limiting its applicaton to longshoremen who diedsiate territorial waterddiles v. Apex
Marine Corp, 498 U.S. 19 (1990). The Ninth Qint, however, held that whilsliles restricted
the reach oGaudet it permitted loss-of-society damages for wrongful death claims assertg
beneficiaries of non-seamen in territorial wat&wstton v. Earles26 F.3d 903 (9th Cir. 1994).
Thus, in the Ninth Circuit, whether loss-adesety damages for maritime wrongful death are
recoverable depends on whethatwstory or general maritimevaapplies. Although neither the
Jones Act nor DOHSA permit loss-of-society damagestonmakes clear thdteneficiaries of
non-seamen in territorial waters may nonethglrecover for loss of society under general
maritime law. Therefore, und&utton loss-of-society damagesearecoverable because Ms.

Hawkins was a non-seaman who died intdratorial waters ofVashington State.

2. Dependency

Suttonalso held that non-dependent parengy recover loss-of-society damages as
beneficiaries of the decedeld. at 916 (“Parents, gendent or not, are trefore entitled to loss
of-society damages). Contrary$aitton Defendants contend that ¥hangton’s wrongful death

statute, RCW 4.20 et seq., applies and that RIC2.020 limits wrongful death beneficiaries

% Loss of society encompasses “a broad range of mutual benefits each family men
receives from the others’ continued existenncluding love, aéfction, care, attention,

d by

[0

ber

companionship, comfort, and protectiokaudet 414 U.S. 573, 585 (1974).
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dependent parents and siblings of the decedent. Notwithstanding that Plaintiff brought clg
under general maritime law and Defendants aHimely pleaded for application of maritime
law in their Answer and Amended Answer, $idangton’s wrongful death statute does not lim
the general maritime law. Although state wrongfehth remedies may be applied to enlarge
range of recoverable damages available, Defendants have not shown that, in this Circuit,
statutes limit the nature of damages othesvaigailable under federal maritime law.Mamaha
Motor Corp., U.S.A. v. Calhoub16 U.S. 1999 (2001), the Supreme Court held that state
remedies may supplement the general maritimedegnlarge damages; it did not hold that st
remedies supplant the general maritime law wdtate law remedies otherwise limit the exter
of recovery. Seed. at n. 8 (“We attempt no grand synsigeor reconciliation of our precedent
today, but confine our inquiry tthe modest question whether it wdsragne’sdesign to
terminate recourse to state remedies wheneadfagers meet death in territorial waterssge

also Bratelli et al. v. United State€ase No. J95-003 CV (JWS), 1996 A.M.C. 1980, 1984-8

ims

it

the

such

ate

—

5

(D. Alaska May 161996) (interpretingyamahaand rejecting argument that state law remedies

displace general maritime remedies in statétoeial waters). Alhough the Washington statut
does not permit loss-of-society damages for non-dependent p&ettisiexpressly holds that
such damages are permitted under general mariaw. Accordingly, Ms. Hawkins’ parents
may maintain a claim for loss-of-society damages.

For Ms. Hawkins’ siblings, howeve8uttonis silent. Defendants contend that Ms.
Hawkins’ siblings were not her dependents anay not recover loss-of-society damages.
Defendants provided deposition fesiny from Ms. Hawkins’ twirbrother, Theron, stating thg
he was not a financial dependeftis sister. Dkt. # 72-3, 81. Plaintiff offered no factual

evidence rebutting the non-dependent statdMfHawkins’ siblings. While Ms. Hawkins’ nof

—
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dependent parents may recover loss-of-society damagesSurttiay the Suttoncourt’s
reasoning informs whether recovestyould be available to nonqEndent siblings. Discussing
Wahlstrom v. Kawasaki Heavy Indus., | #iF.3d 1084 (2nd Cir. 1993) the court stated:

In Wahlstrom the court first ruled that thedrict court erred in adopting a
parental dependency requirementday type of recovery itMoragne
actions. 4 F.3d at 1090-91. In rejagtithe district court's blanket
dependency requirement, the caetted upon the DOHSA schedule of
beneficiaries found at 46 U.S.C.App. 8 78l.(notingMoragne's
admonition that lower courts use DOHSA as a guide in fashioning the
newly established general maritimeongful death cause of action). The
court stated that DOHSA's authotipa of suits “for the exclusive
benefit of the decedent's wife, husband, parent, child or dependent
relative’ ... indicat[es] that a parem¢ed not be a dependent of the
decedent to have standing to recover some damddeat’1090.

With this reasoning, we agréelndeed, we would stop there
because: (1audetinstructs that loss-of-society damages are available
for Moragnewrongful death actions not covered by either DOHSA or the
Jones Act; (2Jrederal courts typically rely upon the DOHSA schedule
of plaintiffs in determining standing to bring a Moragne wrongful
death action.Parents, dependent or not, Hrerefore entitled to loss-of-
society damages.

Id. (emphasis added).

TheSuttoncourt relied on the DOHSA scheduwplaintiffs to determine that
dependency is not required forrpats. DOHSA'’s schedule limiesright of action for wrongful
death to the “decedent’s wife, husband, pareri],obr dependent relative.” 46 U.S.C. § 761.
Facially, DOHSA does not requiremndency status for parenibsit it does require dependen
for siblings as a class of non-specified “degent relatives.” Whilgiscussion of the DOHSA
schedule is absent from therfi@s’ briefing, the Court found twvcases specifically addressing
whether non-dependent siblings may maintaimrongful death cause of action under generg
maritime law. InGlodv. Amercian President Lines, Lt&47 F. Supp. 183 (N.D. Cal. 1982), t
court looked to DOHSA'’s schedutd beneficiaries to determine which family members may

maintain a cause of actioldl. at 185. In light of DOHSA, theourt found that the decedent’s
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non-dependent siblings were rarttitled to maintain an acticfor maritime wrongful death.
Glod, 457 F. Supp. at 186. Similarly, ivich v. Connelly759 F.2d 1432 (9th Cir. 1985), the
court held that non-dependent brothers of theedent could not maintain an action for mariti
wrongful death after consideration of both DOM&nd the Alaska wrongful death statutk.at
1434 (“Recovery for maritime wrongful deattowd require Connelly’s brothers to be
dependent relatives.”As discussed by botlod andEvich, the DOHSA schedule does not
permit recovery by non-dependent siblings. Bec®lamtiff failed to show that Ms. Hawkins’
siblings were dependent relatives, they angroper beneficiaries for maritime wrongful death
and may not recover loss-of-society damagesordingly, partial summary judgment is
GRANTED in PART and DENIED in PART.
CONCLUSION
Having reviewed the motions, the responsesraplies thereto, alki@mched exhibits and

declarations, and the remainder of teeard, the Court hereby finds and ORDERS:

(1) Plaintiff’'s motion for partial summarygdgment (Dkt. # 69) is GRANTED in PART]

and DENIED in PART;

(2) Affirmative Defenses 1, 3, 4,5, 6,7, 8, 11, 12, 14, 15, 16, and 17 are STRICKE

(3) Defendant G Shipping’s regsteto strike is MOOT;

(4) Defendants’ cross-motion for partial summargigment is DENIED for failure to
comply with the local rules;

(5) Defendants’ motion for partial summgndgment (Dkt. # 71) is GRANTED in
PART and DENIED in PART;

The Clerk is directed to send tiisder to all counsel of record.

ne
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Dated this 2% day of February 2013.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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