Pacific International Grout Co v. Zinkova

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

PACIFIC INTERNATIONAL GROUT
CO., a Washington corporation,

Plaintiff,
V.

ANNA VLADIM IROVNA ZINKOVA,
aka ANNA ZAIKIN

Defendant, Countd®laintiff,
V.

PACIFIC INTERNATIONAL GROUT
CO., a Washington corporation, and
PATRICK J. STEPHENS and BLISS
STEPHENS, and the Migal Community
Composed Thereof,

Counter Defendants.

CASE NO.No. 2:12¢ev-00778MJP

ORDER GRANTING IN PART AND
DENYING IN PART PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT ON DEFENDAN"S
COUNTERCLAIMS

This matter comes before the Court on Counter Defen@atific International Grout

Co. (“PIGCQ"), Patrick Stephens (“Stephens”), and Bliss Stephens’ motion foraaymm

judgment. (Dkt. No. 7.) Having reviewed the motion, Counter Plaintiff's response (DKL

ORDER CON'DORDER GRANTING IN PRT
AND DENYING IN PART PLAINTIFF'S MOTION
FORSUMMARY JUDGMENT ON
DEFENDANT'S COUNTERCAIMS- 1
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Counter Defendant’s reply (Dkt. No. 21), and all tHate=l filings, the Court GRANT® part
and DENIES in part Counterdlendantsmotion for summary judgment.
Background

A. Zinkova and StephehRelationship

Counter Defendant PIGCO is a closely held corporation and Counter Defendant S
is its President(Dkt. No. 8-2 at 4.) In May 200®IGCO hiredCounter Plaintiff Anna Zinkova
(“Zinkova”) as a receptionisBhe was quickly promoted to assistant bookkeeper andahen
head bookkeepdry StephengDkt. No. 7 at 6.) Zinkovavorked for the company for five year,
before being discharged.

Zinkovas counterclaims relate to a sexual relationship she had with Stephens whil
employed as a bookkeeper. PIGCO maintains that on Zinkbrst'dlay,shereceived a copy of
PIGCO’s emplgee handbook. (Dkt. No. 7 at 6.) The handbook outlined the company’s “ndg
harassment” and “open door” policiell.| Stephens also testified thainkova’s responsibilitie
as head bookkeeper included training employees on and enftireingmpany’s equal
opportunity and discrimination policies. (Dkt. No. 7 at 6.) Zinkova dehiss claiming instead
that she was unaware that there were laws prohibiting sexual harassrhenvork place. (Dkt
No. 22-1 at 23

In the fall of 2004, Stephens begaakng unwanted sexual comments to Zinkova. (D
No. 17 at 4)These comments causker to feel uncomfortabled() In October 2004, Zinkova
and Stephens attended an overnight Leadership Conference in Seattle. (Dkt. NoTHeat 7.)
night before the confereadhey drove to Seattle togethehecked into the hotel, went to dinn
and had sex. (Dkt. No. 8-2 at 15.) The parties disagree about the facts surroundinigighe

sexual encounter. Zinkoaleges that Stephens initiated sexual con{@dtt. No. 191 at 12).

lephens
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She claims shasked him noto, but did not scream or call securitid.] Stephens, however,
alleges thait wasZinkova whosolicited his attentions bgskinghim “Well, will you sleep with
me?” (Dkt No. 8-2 at 19.)

Over the course of the next few months their sexual encounters contimidalzdmber
2004, Zinkova picked up Stephens at the airport, they went to a hotel, and had sex. (Dkt.
2 at 6, Dkt No. 8-2 at 30.) Zinkova claims that she “did what he told [her] tdodoause

Stephengressuredherby sayinghe provided her a job, security, and assistance in géiting

No. 19-

with her green card, and that she now needed to pay for that. (Dkt. No. 19-2 at 6.) Stephens

disputes thigestimony, claiming instead thainkova indicated she wanted to continue the affair

by picking him up from the airport and initiating the encour(f2kt. No. 8-2 at 28.)

The alleged sexual relationship continued into 2005. In December 2004, they took
to Denver. (Dkt. No. 1% at2.) When they checked into the hotel Zinkova realized Stephen
booked only one room, but did not object or ask to move rooms. (Dkt. No. 19-3 at 2.) Wh¢
got to the room they exchanged gifts and were physical. (Dkt. No. 17 at 16; Dkt. Biat BY-
In January of 2005, Stephens picked Zinkova up and took her to work because of the snd
conditions. (Dkt No. 17 at 6He allowedthe other employees in the offitestay home.ld.)
Despite Zinkova'’s reluctance, they engaged in sexual conductdatites (1d.)

Throughout 2005 Stephens continued to ask Zinkova to go on several more trips.

No. 17 at 6.) Zinkova attended two trips to San Digfter thesecondrip to San Diego in

April 2005, Zinkovadecided to enthe relationship. (Dkt. No. 18-at 3) Zinkova told Stephens

that she could not continue the relationship and that she just wanted to do her job. (Dktat\

18.) Over the next month, Stephens continued to ask her to join him on trips, but did noth

atrip
s had
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when she refused. (Dkt. No. 19-7 at 2.) Then on May 27, Zb@5alleges that because of hef
continued refusals Stephens discharged her for embezzlement. (Dkt. No. 17 at 16.)
After her termination from PIGCO, Zinkova and Stephens stayed in contact. In Jur]
2005, she invited him to meet her at Starbucks to discuss job prospects with his company
Diego. (Dkt. No. 7 at 11.) Zinkova also went to Stephens’ house, where they hdd.3ex. (
Zinkova alleges that the encounter was by force and that Stejbineatened her by telling he
that he could still write to revoke her immigratipapers. (Dkt. No. 17 at 8.) Stephef@ms the
encounter wasonsensual. (Dkt. No. 8-2 at 4Zinkova also testifies that as a result of the st
from these incidents she experiences headachesandch pain. (Dkt. No. 19-11 at 12.)

B. Zinkova’'s Alleged Embezzlement

During her time at PIGC&inkovaalsoallegedly embezzleBIGCO funds. Zinkova
testifies that this was at the direction of Stephens so that he might avoid fzaygag(Dkt. No.
17 at 3) After anaudit in May of 2005, StephedsscoveredZinkovaand her cenvorker were
both embezzling company funds by writing themselves chelcksat(11.)

In July 2005, the Whatcom County Prosecuting Attorney’s office charged Zinkova
her codefendat Melinda Gabino (“Gabino”) with sixty counts of theft. (Dkt. No. 7 at 12.)
Zinkova plad guilty to only one count of thefof $5000, butagreed that she was jdinand
severally liable for $150,000. (Dkt No. 8-3 at 23.) Zinkova claims that even tlshegls
innocent, she accepted the plea offer on the advice of her lawyer. (Dkt. No. 17 at 23.)
Furthermore, she alleges that during the course of the investigationi&esisested in the
prosecution and lied to investigators about whether they had a sexual relationshiNo([17

at 22.)

e
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On July 27, 2005 PIGCO sued Zinkova in state court for payment of the criminal
judgment. On November 28, 2011, Zinkova filed a voluntary petition for bankruptcy under

Chapter 13 of Title 11 in the United States Bapkey Court for the Western District of

Washington, which stayed the state court litigation. (Dkt No. 22). On December 1, 2011, PIGCO

filed a complaint with the Bankruptcy Court, seeking a determination oflisehargeability as
to PIGCO’s claims against Zinkova in the state court litigationtg Zinkova Ch. 13 Case No.

11-23688-KA0 (W.D. Wash. 2012), Dkt. No. 1An Adversary Proceeding was assigned to

the

Bankruptcy Court. On January 13, 2012, Zinkova filed an answer in the proceeding, assefrting

counterclaims against PIGCO and Stephens. (Dkt. No. 22 at 19.)
In her answer Zinkova sets forth nine causes of action: (1) sexual harassmielation

Title VIl of the Civil Rights Act, 42 U.S.C. 82000e et seq.; (2) sexual harassment inoriat

RCW 4960.030 and RCW 49.60.180 under the Washington Law Against Discrimination Act;

(3) retaliation in violation of Title VIl and RCW 49.60.010; (4) outrage; (5) sexual as&jul
battery; (7) malicious prosecution; (8) defamation; and (9) termination iniviolat public
policy. (Dkt. No. 22-1 at 23-5.)

Discussion

A. Legal Standard

A court shall grant summary judgment if the movant shows that there is no genuing

dispute as to any material fact and the movant is entitled to judgment as a matteiFelaR.
Civ. P. 56(a). In examining a Defendant’s motion for summary judgment, a court ewsthei

facts in the light most favorable to the opposing party. Matsushita Elec. InduktdCwe.,

Zenith Radio Corp.475 U.S. 574, 587 (1986). The moving party has the burden of showin

absence of a genuine issue of material fadickes v. S.H. Kress & Cp398 U.S. 144, 159

ORDER CON'D-5
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(1970). Once the moving party meets this initial burden, it becomes the responsibiiéy of t
nonmoving party to “designate specific facts showing that there is a gersupedas trial.”

Celotex Corp. v. Catrettt77 U.S. 317, 323-324 (1986).

B. Dismissal of Claims

In her response to PIGCO’s motion for summary judgment, Zinkova voluntarily
dismissed her counterclaims for defamation and termination in violation of publig.{@lid.
No. 17 at 21.) Accordingly, the ColiSMISSESthese two claims with prejudice.

C. Defendants' Declarations

As a preliminary matter, PIGCO moves to strike testimony contained in Zilskova
response and the declaoais of Sandy Bunney, Liz Westergreeen, Elly Sherman, Brandon
Lugar, and Stephanie LeBlanc, because they are irrelevant to Zinkova'’s claum&andhe
declarang lack personal knowledge of Zinkova's time as an employee. (Dkt. No. 2]l at 3

Fed.R.Civ.P. 56(e) requires declarations or affidavits must be “made on personal
knowledge, set out facts that would be admissible in evidence, and show that the affiant i
competent to testify on the matters stated.” As required by 28 U.S .C. Slig4ieclaratios

provide “under penalty and perjury” certificatiomase dated and signednd attest to personal

knowledge. $eeBunney Decl.; Westergreen Decl.; Sherman Decl., Lugar Decl.; and LeBlanc

Decl) Finally, a review of the declarations shows that while some do not directyn®
Zinkova’s time as a bookkeeper, they all establish through personal knowledgeevhpanéral
bookkeeping practices at PIGCO were. These facts are relevant to whethea&nkoezzled
money as well as her claim for malicious ggoution. Because the declarations are based of

personal knowledge and relevant, PIGCQO’s motion to sisikENIED.

—J
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D. Title VIl and WLAD Claims

1. Title VIl Exhaustion

PIGCO argues that Zinkova failed to exhaust her administrative renteiagse she d
not obtain a righte-sue letter until afteshe filed suit in state court. The Codisagres.

In order to bring a Title VII claipa claimant must first exhaust retministrative
remedies with th&EEOC or other approved state agency. 42 U.S.C. 82000e-16(c). If the E
does not bring suit based on the charge filed, it must notify the claimant that she hadayse
to bring a civil action. See 42 U.S.C. § 2000e-5(f)(1). This is done through acigie-letter.

Surrell v. California Water Serv. C&18 F.3d 1097 (9th Cir. 200&).claimant may also file al

action ‘prior to receiving her right to sue letter, provided there is no evidence showing tha
prematue filing precluded the state from performing its administrative duties or that the

defendant was prejudiced by such filing.” Edwards v. Occidental Chem., @6goF.2d 1442,

1445 n. 1 (9th Cir.1990).

Zinkova filed her Title VII counterclaims in state coan November 8, 2005. (Dkt. No
7 at 14.) She then received her righsue letter eight months later. (Dkt. No. 7 at Thiks is
outside of the ninety day period. Yet, PIGCO does not argue that they were preudiosr
early filing or that the EEOG@vestigation was hampered. Therefore, Zinkova exhausted he
administrative remedies by obtaining a rigisue letter, and the late receipt of the letter doe
not bar her claims.

2. Title VIl and WLAD on the Merits

PIGCOargueghat it is not liable undeTitle VII and the WLAD for quid pro quo
harassment and the creation of a hostile work environment. The Court finds that reasona

minds could differ.

—OC

=
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=
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Title VII of the Civil Rights Act of 1964 forbids employeir®m discriminating “becaus
of an individual’s . . . sex.” 42 U.S.C. § 2002&)(1). Thisis not only limited to economic or

tangible discrimination, but also includes sexual harassment. Meritor Sav. B&k, ¥Bson

477 U.S. 57, 67 (1986). An empkr may be liable for violations of Title VII for actions
constituting sexual harassment by a direct supervisor under two theories: (1) quid pro qud

harassment and (2) hostile work environm@naig v. M & O Agencies, In¢496 F.3d 1047,

1054 (9th Cir. 2007). It is appropriate to consider Zinkova'’s Titlecldimswith her claims
under Washington’s sex discrimination law RCW 49.60 etlsecpuse iparallels that of Title

VII. Little v. Windermere Relocation, In301 F.3d 958, 967 (9th Cir. 2002).

a. Quid Pro Quo Sexual Harassment

Zinkova raiss a genuine issue of material facttaser claim for quid pro quo sexual
harassmentAn actionable claim under a quid pro quo or “tangible employment action” the
requires Zinkova to show that Stephens “explicitly or implicitly conditioned her jjulln, a
benefit, or absence of detriment on her acceptance of sexual conduct,”486ky3d at 1054.
If Zinkova makes such a showing, the employer is strictly liable for ther@spr's conductd.

There is a matrial dispute of fact as to whether Stephens conditioned her job on se
Zinkova alleges that Stephessplicitly demanded sex in exchange for wages, benefits, bon
gifts, and his support in her immigration case. (Dkt. No. 17 at 13.) Furthermordlegies éhat
Stephensiepeatedl}commentedhat he helps her, takes care of her, pays her, keeps her |0
was helping her with her green card and needed “to pay battkaté(Dkt. No. 19-2 at 6.)
Lastly, within a month of rejecting several offersgo on trips she was fired from her job. (DK
No. 7 at 11.) While she may have also embezzled PIGCO fakiisg these facts in the light

most favorable to Zinkova, a jury could find that a reasonable woman would believe her jq

W

J

Dry

uses,
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—
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conditioned on the acceptance of Stephens’s sexual invitations and that PIGCQ@.is liabl
Summary judgment on this claim is DENIED.

b. Hostile Work Environment

PIGCO argues that Zinkova’s clainmder Title VlIfor ahostile work environmerfails
becausetephens’ sexual conduct (1) was not offensive or unwelcome, (2) did not occur
“because of sekand (3) did not alter the terms and conditions of the employment. Taking the
facts in the light most favorable to the rmoving party, each of these arguments fail.

To establish adstile work environmeng claimanimust prove that: “(1) she was subjgct
to verbal or physical conduct of a sexual nature, (2) this conduct is unwelcome, and (3) the
conduct was sufficiently severe or pervasive to alter the conditions of tihms/&nplyment
and create and abusive working environme@tdig 496 F.3dat 1055.Furthermore,te
working environment must be perceived as both subjectively and objectively alilrsiige 496
F.3d at 1055. Objective hostility is determined by consideringotiaéty of the circumstances
and whether a reasonable person in similar circumstarmdsd werceive the environmeas
abusiveld.

PIGCO may be held vicariously liabler a hostile work environment claiwhen “the
harassment is perpetrated by a supemnvith immediate (or successively higher) authority gver

the employee.Faragher v. City of Boca Ratph24 U.S. 775, 807 (1998). However tife

employer has not takentangible employment acticagainst the employethen reasonable care

becomes available as an affirmative defetthseReasonable care includes the adoption of anf
harassment policies and the prompt correction of sexually harassing behakeoP IO took
a tangible employment action against Zinkova when it fired her. Thus, eRERGO had anti

harassment policies, reasonable care is not an available defense.

ORDER CON'D-9
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Zinkova can make a prima facie case for hostile work environment. First, Stephens

conduct was sexual in nature. It is undisputed that the pair had sex on humerous occasio
fulfilling the first prong (Dkt. No. 17 at 17.) Second, Zinkova establishes a genuine issue ¢
as to whether the sexual conduct was welcome. It dogsriake sense to try to treat

welcomeness as objective, because whether one person welcomessaseual proposition

depends on the invitee's individual circumstances and feéliBds.O.C. v. Prospect Airport

D

ns,

of fact

Services, InG.621 F.3d 991, 997-98 (9th Cir. 2010). Zinkova testified under oath that Stephens

advances made her feel uncomfortable, embarrassed, and humiliated. SHegdsdladt she
felt the need to “play along” by giving into his sexual demands, exchangtagtgits, and
cards. (Dkt. No. 17 at 16.) Even whelme saidno,” he pressuredr forcedher to agree(Dkt
No. 19-7 at 53.) Wile she continued to contact Stephens and slept with him after she was
Zinkova testifies that this isecause she needed a gofdl thathe sex occurred by force, not

consent. (Dkt No. 19-7 at 52-53.) Furthermore, despite the fact that they had sex on seve

occasions and that she voluntarily agreed, whether Zinkova welcomed the sexual soadudt i

guestion for the jury. Meritor Sav. Bank, FESE7 U.S. at 68 (finding that 40 to 50 sexual

encounters over years both at and away from the office did not indicate thatubhlkecemduct

was welcomed)To the extent PIGC@elies onMosher v. Dollar Tree Stores, In240 F.3d 662

(7th Cir. 2001) and Pinney v. Nordstrom, [nt22 Wn. App. 1003 (2004ihe argument fails.

Unlike Mosherand_PinneyZinkova and Stephens do not hold themselves out as a couple,

have they lived together for any period of tirBeeMosher 240 F.3d 662 (7th Cir. 2001);
Pinney 122 Wn.App. 1003 (2004T aking these facts in the light most favorable to e n

moving party, Zinkova establishes a genuine dispute as to whether the conductceasewel

fired,

ral

nor
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Third, Zinkova establishes a genuine issue of fact as to wiHgtiginens’ actions were
pervasive and serious enough to amount to “a change in the terms and conditions of
employment.”SeeCraig 496 F.3d at 1056 (finding that repeated sexual comments and a fq
kiss were pervasive from the perspective of a “reasonable woman”).While Steldpmries
material facts regarding who initiated the first sexual conduct, Zinkovhaeshat at the
Leadership Conference th@tephens forcibly pullederto the bed, removed her clothes, and
later had intercourse with hébkt. No. 191 at 12.) Rapeis “at minimum, an act of

discrimination.”Brock v. United States64 F.3d 1421, 1423 (9th Cir. 1998nding that any

rape in the employment setting is discrimination based on an employee’Bwghgrmore, this

affected her daily life both at and away from work. Zinkova testifies to heaglaokdestomach

pain as a result of the stress from these intgd€Bkt. No. 19-11 at 12.) When viewed in the

light most favorable to Zinkova and from the perspective of a “reasonable wontaasamable

jury could find that Stephens’ actions were pervasive.
Under these factseasonable minds could find that she did not welcome the actions

by Stephensnd that PIGCO is liabl&'hus, summary judgment on this clastDENIED.

E. Retaliation

1. Prima Facie Case

Zinkova’sproperly asserts a claim fogtaliation in violation of Tie VIl and RCW
29.60.010 by establighg a prima facie case and a genuine issue of material fact as to pret

To establish a prima facie case for retaliation Zinkova must show that (éhgaged in
a statutorily protected activity; (2) an adverse employment action was tale(B3) theewas a

causal link between the employee’s activity and the employer’s adverse BAdEdD.C. v. Luce

prced

taken

ext.
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Forward, Hamilton & Scripps303 F.3d 994, 1006 (9th Cir. 200Estevez 129 Wn.App. at

797.
First, “protected activities include: (1) opposing ahawful employment practice; and
(2) participating in a statutorily authorized proceeditgE.O.C, 303 F.3d at 100&n

employee’s statement cannot oppose an unlawful employment practice urdéss ito some

practice by the employer that is allegedly unlawiE.O.C. v. Crown Zellerback Cor.20

F.2d 1008, 1013 (9th Cir. 1983). Sexual harassment is unlawful TildeY1l. 42 U.S.C.

82000e-16(c). Viewed in the light most favorable to Zinkova, Zinkova'’s refusal to continue the

relationship with Stephens was an assertion of her civil right @notected activity under Title

VIl and RCW 29.60.0105ee Brooks v.City of San Matep229 F.3d 917, 928 (9th Cir. 2000)

(finding that complaint of sexual harassment was protected activity). Tmkevais refusal
satisfies the first inquiry.

Second, Zinkova was subject to adverse employment atlioraction is cograable as
an adverse employment action if it is reasonably likely to deter emplog@e®frgaging in

protected activity Ray v. Hendersqr217 F.3d 1234, 1243 (9th Cir. 2000¢rmination is an

action that can constitute adverse employment adéimuksv. City of San Matep229 F.3d

917, 928 (9th Cir. 2000). Here, Zinkova was fired within a month of her refusal, fulfilling th
second inquiry.

Third, Zinkova ha®stablishedausation between the refusal and her dismissal.
Causation “maye inferred frontircumstantial evidence, such as the employer's knowledgs
the plaintiff engaged in protected activities and the proximity in time between tleetpw

action and the allegedly retaliatory employment decisigartzoff v. Thomas809 F.2d 1371,

1376 (9th Cir. 1987). In some cases, timing alone can establish caugdliammo v. Aloha

e

b that
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Island Air, Inc, 281 F.3d 1054, 1065 (9th Cir. 2002). Terms ranging from four months to g

and a half are too longd) Terms of less than three months, however, can be enough to
establish causation on their ovBeeYartzoff, 809 F.2dat 1376 (holdingseries of transfers of
job dutiesthat began less than three months after he filed his first administrative comalain

sufficient to withstand summary judgmeriller v. Fairchild Indus., InG.797 F.2d at 731-32

(holding that an employer's knowledge of protected activity and the discHagployees less
than two months after negotiation of EEOC settlement agreemvastsufficiently probative of
a causal link to withstand summary judgmeHhigre, PIGCO discharged Zinkogpproximately
one month after her initial refusal to continue the relationship with Stephens. @ItON at
2.) This action is within the range of temporal proximity that can estatdigsation on its own
Thus, Zinkova satisfies the third and inquiry and makes a valid prima facie castliation.

2. Pretext

PIGCO establishes a valid reason other than retaliation for termination.

Once a prima facie case is made the burden shifts to the defendant to offer a non

discriminatory motive for the adverse employment action. Little v. Windermere&®&lo, Inc,

301 F.3d 958, 969 (9th Cir. 2002) Ttlaimantcan rebut this by producing “spific, substantia
evidence of pretext(ld.) “Pretext, too, may be shown by circumstantial evidehaeit must
consist ofmore than a mere refutation of the employer's legitimate reasanrarde assertion
that the discriminatory reason be the cause of the fir(td)

Here,PIGCO properly rebutted Zinkova'’s claim for retaliation with evidence of a
legitimate nordiscriminatory motive for Zinkova's discharge. PIGCO establishes thkb¥a

not only embezzled PIGCO funds, but that she also volinfed guilty to a count of theft for

ORDER CON'D- 13
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$5000. (Dkt. No. 17 at 3, Dkt. No. 8-3 at 23.) This evidence provides disorminatory
motive for PIGCO’s termination of Zinkova.

Zinkova, however, creates a genuine issue of fact as to whether the causeifatitn

was pretext. Courts have recognized that in discrimination cases, an employer's truetimagiva

are particularly difficult to ascertain, thereby making such factual detatioms generally

unsuitable for dispositioat the summary judgment stagMiller v. Fairchild Indus., InG.797

F.2d 727, 732-33 (9th Cir. 1986 establishing pretext, the claimasiot required to introdug
evidence beyond that already offered to establish her prima facie case, atheughyprovide
additional proofMiller, 797 F.2dat 72. “In some cases, temporal proximity can by itself
constitute sufficient circumstantial evidence of retaliation for purposkestbfthe prima facie

case and the showing of pret&@awson v. Entek Int/1630 F.3d 928, 937 (9th Cir. 2011)

Miller, 797 F.2cat 72. Here, Zinkova already established a close temporal proxfiggs
than one montbhetween hemitial refusalto continue the relationship and the time of her
termination. (Dkt. No. 17 at 3, Dkt. No. 8-3 at 23.) She also alleges that Stephens engagsq
unethical accounting practices and directed her and heodcer to write the checksSéeDecl.
Mumford, Bunney, Westergreeen.) She also alleges that she only plead guilty mzlembat
on the advice of her lawyer. (Dkt. No. 17 at ZBaking these facts in the light most favorable
Zinkova, she presents a genuine issue of fact as to whether the termination wam las¢ext.
Thus, the Court DENIES summary judgment on this claim.

F. Outrage
PIGCO argusthat Zinkovas intentional tort claims should be dismissed because they rely
the same facts udeo support a violation of RCW 49.68RIGCO correctly argues this for

outrage, but not for assault or battekyclaim is duplicative and must be dismissed under

e

din

on
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Washingon law when the plaintiff asserts the same factual basis for two cléacmson v.

Washington State UnivCV-05-0092-FVS, 2007 WL 2676&t*11 (E.D. Wash. Jan. 3, 2007)

Washington courts have dismissed outrage claims as duplicative of disaomoiaims
because Title VII already allows for damages for emotional injurieee@aame factSee

Francom v. Costco Wholesale Corg8 Wn. App. 845, 864 (200Q)ismissing negligent

infliction of emotional distress claim as duplicative of LAD claiditaya v. Graham89 Wn.

App. 588, 596 (1998dismissing outrage claim as duplicativBgcause it is duplicative of the
Title VII claims,summary judgment on the alafor outragas GRANTED.

E. Assault and Battery

PIGCO argues that Zinkova's assault and battery claimsivaiteasons: (1) the response

to

the motion was the first timéinkova alleged assault and battery based on incidents occurring

after she was firednd (2)she cannot prove she did not consent. The Court will not reach e
argument, because it catrdetermine whether Zinkova'’s claims are based on her pre-
employment or posgmploymentontact with Stephens.

F. Malicious Prosecution

PIGCOargues thaZinkova's claim for malicious prosecution f&ill)on the merits and
(2) because she is collaterally estoppethfasserting her counterclai@kt. No. 21 at 12, 13.)
The Court does not need to reach the collateral estoppel claim because Zinleowe ailsl on
the merits.

PIGCO argues that Zinkova cannot prove that there was a lack of probable cause.
maintain an action for malicious prosecution, the claimant must allege and prelaredhts.
“Although all elements must be proved, malice and want of probable cause corstitgite df

a malicious prosecution actidridlanson v. City of Snohomishi21 Wn2d 52, 558 (1993).
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Thus, establishing probable cause is a complete defense to an action fmusaitosecution.

Id. A conviction, even if later reverseis, conclusive evidence of probable cause unless it can be

shown that conviction was obtained by frapérjury or other corrupt meankl. at 560.
Here, Zinkova alleges that Stephens failed to fully and truthfully corl/esievant

facts. (Dkt. No. 17 at 22.) In support of this assertion Zinkova notes that Stephens withhe

information pertaining to thesexual relationship during his first interview and that during the

second he lied by denying the sexual conduct completdlyV{hile Stephens may have
committed perjury it is immaterial because the conviction was not obtained threggty pThe
conviction was obtained through Zinkova’s voluntary plea of guilty.

Thereforethe CourtGRANTS summary judgment on this claim.

Conclusion

The Court GRANTS summary judgment on the claims for malicious prosecution af
outrage. IDENIES summary judgment on the claims under Title VIl and WLAD. ThetCou
orders Zinkova to specifyhich evens her assault and battery claims relate to within 10 day
this order As toPIGCO’s motion to striketheCourt DENIES the motiobecause the
information contained in the declarations is based on personal knowledge and relevant tg
claims. Finally, the Court DISMISSES the clainos flefamation and termination in violation ¢
public policy.

The clerk is ordered to provide copies of this order to all counsel.

DatedJuly 25, 2012.

Nttt P

Marsha J. Pechman
United States District Judge
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