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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

KEVIN MANN,
Plaintiff,
V.

GEICO GENERAL INSURANCE
COMPANY, a foreign insurer,

Defendants.

CASE NO. 2:12-CV-00909-RBL

ORDER ON SUMMARY
JUDGMENT ANDOLYMPIC
STEAM&HIP FEES

THIS MATTER is before the court ondthtiff Kevin Mann’s Motion for Partial

Summary Judgment [Dkt. #324nd Defendants GEICO’s Motion for Summary Judgment

regardingOlympic Seamship fees [Dkt. #29].

Mann claims that GEICO acted in bad faithviolation of Wasington’s Consumer

Protection Act when it (1) did naitify him that Uninsured Motast coverage was relevant to

Doc. 49

his claim when he first repodehe accident, (2) unreasonably denied coverage for the accident

when Mann made a UIM claim, and (3) failedriiate a dispute resdiion proceeding. Mann

seeks partial summary judgment on these isstesrgues that the amount of his damages v

be determined at trial.
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GEICO seeks a ruling as a matter of law that Mann is not entitled tOlsmpic
Seamship fees because it did not deny hioverage, but rather denied Mann’s Ullklaim.

For the following reasons both Motions are DENIED.

. BACKGROUND

On August 17, 2009, Plaintiff Kevin Mann was involved in an accident on Highway
in Enumclaw, WA. His Ford F-350 pick-up truclktléhe road and rolled several times. Mann
injuries required him to bairlifted to Harborview. Man had minimal insurance through
GEICO. His policy did not incide Personal Injury Protectionwerage, but, consistent with
state law, did include Underinsured Moto(igiM) coverage in the amount of $50,000. It is
apparently undisputed that Masnhjuries exceeded that amount.

Mann made a claim with GEICO two dayseafthe accident, and GEICO paid for the
property damage to his truck within a week. nalleges that GEICO dlinot notify him of his
possible UIM coverage, but GEGCdisputes this. In Octohe2009, GEICO told a medical
provider seeking a claim numbtkiere was no PIP coverage avhiéaand that UIM coverage d
not apply, because it had determined Mann atdault. Mann did not pursue possible UIM
coverage until he consulted wiim attorney in August 2010.

On August 20, 2010, Mann made a UIM clai@EICO began an investigation, which
included obtaining the police repand written statements from fivetnesses. It also took the
recorded statements of withesses Rebekdkedeig and Ryan Burks. Although there were
multiple witnesses to the accident, no single witness saw the accident in its entirety, and
witnesses’ accounts are cbeting. Some witnesses sayooked like Mann was speeding,

involved in a road rage inciderdr racing a Mitsubishi Eclipse, but these witnesses did not ¢
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Mann’s accident. Another witness, Holkesvigydann swerve off the road and roll into the
ditch, but did not see another vehicle.

On September 13, 2010, GEICO finishedrigaistigation and determined that the
accident was 100% Mann’s fault. GEICO nietf Mann that its “investigation... [did] not
support the conclusion that a “phantom vehiclelyed a role in the causation of this acciden
because “the facts of the accident must loegm with competent evidence... [and GEICO] w
not accept the testimony of [Mann]... for any injure@sdamages resulting from this accident
[Dkt. #36 at 7]. Mann disagreed with GEIC@iisding and his attorney continued to correspq
with a GEICO claims examiner through Mh of 2012 about obtaining coverage.

Mann sued GEICO for bad faith in May 2042, three primary grounds: (1) He claimg
GEICO failed to disclose his UlMoverage in 2009; (2) that ®EO’s denial of UIM coverage
based on a lack of evidence of a “phantoinicle” was bad faith; and (3) GEICO failed to
initiate dispute resolution proceedings, forcingnlio sue to obtain the benefits of his policy.
Mann now seeks judgment as a matter of law on his bad faith claim.

GEICO opposes this Motion, and in its owntha seeks a determination that even if
Mann prevails, he is not entitido his attorneys’ fees und@tympic Steamship. It argues that
Mann is not entitled to fedsecause it denied his UlMaim, but never denied that Mann had
UIM coverage.

[I. DISCUSSION

A. Summary Judgment and Insurer’s Duty of Good Faith.

Summary judgment is appropriatden, viewing the facts itne light most favorable to
the nonmoving party, there is no genuine issuaaitkerial fact which wuld preclude summary

judgment as a matter of law. Once the movingypaas satisfied its burden, it is entitled to

=

nd

summary judgment if the non-movipgrty fails to present, by affavits, depositions, answers
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interrogatories, or admissions on file, “specificttashowing that theiie a genuine issue for
trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). “The mendastence of a scintilla of
evidence in support of the non-movingty& position is not sufficient."Triton Energy Corp. v.
Square D Co., 68 F.3d 1216, 1221 (SCir. 1995). Factual disputeghose resolution would not
affect the outcome of the suit are irrelevemnthe consideration @ motion for summary
judgment. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). In other words,
“summary judgment should be granted wherentbiemoving party fails to offer evidence from
which a reasonable [fact finder] couleturn a [decision] in its favor.Triton Energy, 68 F.3d at
1220.

An insurer has a duty of good faith to its pgholder and violation othat duty may givd
rise to a tort action for bad faitiruck Ins. Exch. v. Vanport Homes, Inc., 147 Wash.2d 751,
765, 58 P.3d 276 (2002). To succeed on a bad faith claim, the policyholder must show th
insurer's breach of the insurance contveas$ unreasonable, frivolous, or unfoundéerton v.
Consol. Ins. Co., 145 Wash.2d 417, 433, 38 P.3d 322 (2002).etMr an insurer acted in bad
faith is a question of factVan Noy v. Sate Farm Mut. Auto. Ins. Co., 142 Wash.2d 784, 796, |
P.3d 574 (2001). If reasonable minds could diffat #n insurer's conduct was reasonable, g
there are material issues of fadth respect to theeasonableness of the insurer's action, thel
summary judgment is not appropriatamith v. Safeco Ins. Co., 150 Wash. 2d 478, 486, 78 P.!

1274, 1277-78 (2003).

B. Disclosure of UIM Coverage.

Mann’s first bad faith claim is based on hiaim that GEICO failed to even notify him

that his policy included UIM coverage, andl diot investigate the aident when he first

e
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reported it on August 19, 2009. GEICO points toetords as evidence that it did notify Marn
of his UIM coverage:

Fnol Loss Report
Did you Advise Of i Party Coverages? Yes

See GEICO Claim Notes [Dkt #36 at 5].
If and to the extent Mann’s bad faith claisnbased on GEICO'’s failure to inform him ¢

his policy’s potential UIM coveragéhis evidence presents a gtien of fact as to whether

GEICO actually failed to do so. Mann’s Marti for Summary Judgment on his bad faith claim

on this basis is therefore DENIED.

C. Reasonableness of Coverage Denial.

The second basis for Mann’s bad faith clanrhis allegation that GEICO denied UIM
coverage based on its determination thategtwas no independent evidence corroborating
involvement of a “phantom vehicle,” when iact there was evidence suggesting that there

second car, and that that car caused the accidiégrn relies on theatt that several eye

witnesses confirmed the presemnde Mitsubishi Eclipse interaag with Mann’s vehicle before

the accident and leaving the seafterward, as well as Mann’s ‘@ted utterance” statements
the scene that a secomehicle “cut me off.” [Dkt. #32 at 2].

GEICO does not disagree tlaatother vehicle may have begresent, but argues that
there was no evidence to support a “phantomole’ under the policy’s definition. The policy
requires that such a vehicle “causes bodijyrinor property damage... and has no physical
contact.” GEICO argues that the witnessestants show that Mann was “engaged in road
racing just prior to the accideand that loss of control was thele cause of the motor vehicle
accident.” GEICO's finding is largely based ldonlkesvig’s statement that she saw Mann los

control of his truck, but did not obsse any other vehicles near theck just before the accider
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Because the evidence presenteahrenable to alternate infes, it cannot be said as
matter of law that GEICQO'’s denial of Mann’s UIM claim was unreasonable. Therefore, M3
request for Summary Judgmaent this claim is DENIED.

D. GEICO'’s Obligation to Init iate Dispute Resolution.

It is undisputed that Mann’s GEICO policy doot require it to ditrate disputed UIM
claims. Nevertheless, Mann argues that GEIC©®ahduty of good faith and fair dealing and |
a duty under Washington law to attpt to settle UIM claims witout arbitration or litigation.
He claims that GEICO should have either agrio arbitration onitiated a Declaratory

Judgment action to resolve his claim, and G&tCO’s refusal to do so was unreasonable arj

bad faith. GEICO argues, correctly, that Wastongaw does not obligate it to arbitrate claims

in the absence of a policyquision requiring arbitration.
But it is bad faith to force an insured totiaie litigation to obtain coverage by offering
him substantially less than he ultimately recovers:

The following are hereby defined asfair methods of competition and
unfair or deceptive acts or practices af thsurer in the business of insurance,
specifically applicable tthe settlement of claims:

(7) Compelling a first party claimafd initiate or submit to litigation,
arbitration, or appraisal to recov@mounts due under an insurance policy by
offering substantially less than thenounts recovered in such actions or
proceedings.

WAC 284-30-330(7).
GEICO argues its failure toitrate arbitration or a Dealatory Judgment action is not
bad faith as a matter of law.

Under Washington law, we must await theule of the litigation Mann initiated before

we can know whether GEICO offered him less thanltimately recoveredIt cannot be said &

a
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a matter of law that GEICO'’s failure to offer anything on Mann’s UIM claim was bad faith.
Mann’s Motion for Summary Judgent on his bad faith claim on this basis is DENIED.

E. Attorney’s Fees.

GEICO also seeks summary judgment on onmeomaissue. It argugethat Mann is not
entitled toOlympic Steamship fees as a matter of law because it did not deny Maverage;
rather, it denied his UIMlaim. Mann argues that he is eldd to fees based on GEICO’s bad
faith, CPA violations, the Insurance Fair Conduct Act an@lgmpic Seamship.

An insured party has a right to recover atéyrfees incurred as a result of the insurer]
refusal to defend the insured, or refusal to pay a justified claim by the insdigdpic SS. Co.,
Inc. v. Centennial Ins. Co., 117 Wash. 2d 37, 811 P.2d 673 (199)ympic Seamship fees are
recoverable in cases where the insurer forces #ugad to litigate questis of coverage, but n
in instances where the controversy is merely ¢ive amount of, or the denial of, a claim.
Leingang v. Pierce County Med. Bureau, Inc., 131 Wash. 2d 133, 147, 930 P.2d 288, 295 (14

However, the existence of sufficient aration that a “phantom vehicle” caused the
accident is an element of coverage under Washingtonfawmers Ins. Co. of Washington v.
Frederickson, 81 Wash. App. 319, 322, 914 P.2d 138, 140 (1996).

GEICO argues that Mann is not entitleddiympic Seamship fees because they did ng
deny coverage. It argues that it investigatechivig claims and paid for the damage to his
vehicle but that Mann was not entitled to reacoweder a UIM claim because it had determing

Mann was 100% at fault.

GEICO's position is undermined by its own eviden It admitted in its formal coverage

denial letter that it was iratt determining UIM coverage:

“In the absence of independent eande confirming the existence and/or
involvement of a “phantomehicle” GEICO cannot affordoverage.... If you

[72)

)97).

d

have any additional evidenoe testimony that wouldanfirm the involvement of
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a “phantom vehicle” please inform me imametely so that | can revisit the issue
of coverage.”

See Sloan Dec. [Dkt. #33, exhibit 8 (emphasis added)].

This question of sufficient verification that‘phantom vehicle” caused the accident is
coverage issue. Thereforec@énnot be said as a matter of ldhat if Mann prevails, he would
not be entitled to his fees undelympic Seamship. GEICO’s Motion for Summary Judgment|
on this claim is DENIED.

Mann’s Motion for Summaryutigment [Dkt. #32] and QEQO’s Motion for Summary
Judgment [Dkt. #29] are DENIED.

IT IS SO ORDERED.

Dated this 18 day of February

TR B

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE
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