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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

PHUONG N. TRAN AND CHUONG

. 2:12-cv- M
VAN NGUYEN, husband and wife, Case No. 2:12-cv-01281RS

Plaintiffs, ORDER ON MOTION TO DISMISS
VS.
BANK OF AMERICA, N.A.,
Defendant.

INTRODUCTION
Plaintiffs Phuong N. Tran and Chuong Mdguyen, appearing through counsel, have

filed the present action against defendant Bairkmerica, N.A. Previously, this Court

dismissed plaintiffs’ complaint, which includédelve various claims against defendant. Three

claims were dismissed with leave to amend @ladtiffs have reassextl those claims here:
violation of the Washington Consumer Rrction Act (“CPA”), RCW 19.86.020, fraud, and
negligent misrepresentation. This Cours$ haisdiction pursuant to 28 U.S.C. § 1332.

The matter is now before the Court fonsideration of defendant’s Rule 12(b)(6)

motion to dismiss the first amended complaintféiliure to state a claim. Dkt. #17. Defendgnt

has properly filed this motion befordirig an answer to the complainte®:R.Qv.P. 12(b)(6).

Plaintiffs have opposed the motion. Afterefat consideration of the complaint and

attachments thereto, the parties’ memorandattemdemainder of the record, the motion shal

be granted in part and denied in part.
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FACTUAL BACKGROUND

The complaint alleges that plaintiffs, husdaand wife, purchased real property locat
at 2512 9% Place SE, Everett, Washington, 98208-9848 (Property”) which they financed
with a loan (the “Note”) fron€Countrywide Home Loans, In¢‘Countrywide”) in early spring
of 2007. Dkt. #14, 7. The Deed of Trust (“DOT”) securing the Note identified Countryw
Home Loans, Inc. (“Countrywide”) as thender and Chicago Title Insurance Company
(“CTIC") as the trustee for the benefit of Mgage Electronic Registian Systems (“MERS”).
Id.

In 2008, defendant Bank of America, N.(BBOA”) became the assignee of the DOT
after acquiring Countrywideld., 11 9-10. In November 2010, MERS, through a Corporatig
Assignment of Deed of Trudtansferred all beneficial intest under the DOT to BAC Home
Loans Servicing, LP (“BAC”) (formerly known &ountrywide Home Loans Servicing, LP).
Id., §13;1d., Exhibit B. Countrywide executed &ppointment of Successor Trustee making
ReconTrust Company (“ReconTristhe trustee under the DOTd., 21. ReconTrust is a
wholly owned subsidiary of BOAId., 116.

In October 2010, plaintiffs defaulted orethmortgage and BOA initiated foreclosure
proceedingsld., 11 11, 23. On October 20, 2010, ReamsTissued a Notice of Default
(“NOD”) to plaintiffs indicating phintiffs were $21,587.37 in arrearkl., Exhibit C.

Three documents, including two Notices otiStee’s Sale and a Notice of Foreclosur
attached to the latter Notice of Trustee’s Saldicated that the Propgrivas the subject of an
impending Trustee’s Saldd., Exhibits D, E, K. The firsNotice of Trustee’s Sale is dated
November 25, 2010ld., Exhibit D. Attached thereto & Notice to the Resident of the
Property Subject to Forecla® dated January 19, 201d. The Notice of Trustee’s Sale
indicates that a Trustee’s Sale of Bv@perty was scheduled for April 22, 20114

The second Notice of Trustee’s Sale (daladuary 18, 2011) confirms that a Trusteg
Sale of the Property was scheduled for April 22, 2041,.Exhibit K. The Notice of

Foreclosure, however, attached to the seddoitte of Trustee’'s Sal@vith an attached
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Declaration of Mailing dated Jamyal9, 2011), lists the schedulddte of Trustee’s Sale as
May 20, 2011.1d., Exhibit E.

On or about February 14, 20Xifter receiving a NOD, plaintiffentered into short salg

negotiations with BOA.ld., Exhibit C. Pursuant to suchgaiations, plaintiffs secured a pref

approved buyer for the Propertid., Exhibits G, H. On April 25, 2011, the pre-approved
buyer and plaintiffs entered into a ResidentialdRase and Sale Agreement, which listed th
sale price of the Property as $229,004., Exhibit G. Plaintiffs contacted BOA to notify it of
the sale, but received no responkg, 129.

The Trustee’s Sale did not occur on A@@, 2011 as indicated in the Notices of
Trustee’s Saleld., 127. ReconTrust proceeded witle sale, however, on May 20, 2011, as
listed in the Notice of Foreclosuréd., 130.

The Property was sold at Trustee’s Sal&ederal National Mortgage Association
(“FNMA”) for $337,759.99.1d. No consideration was paidd., 31. FNMA subsequently
filed an unlawful detainer against plaintiffs, and obtained a Writ of Restituton{ | 32, 35.
Plaintiffs were evicted frm the Property thereaftetd., 36. They filed this action on Janua
24, 2013 and seek relief for violation of theAZRraud, and negligent misrepresentation.
Defendant has again moved to dismiss plaintiffs’ claims.

DISCUSSION

|. Legal Standard

Federal Rule of Civil Procedure 8(a)(2) regsia plaintiff to prowde a short and plain
statement showing entitlement tdieésuch that the defendantddair notice of what the . . .
claim is and the grounds upon which it rest8ell Atl. Corp. v. Twombly, 550 U.S. 544, 545
(2007) (quotingConley v. Gibson, 355 U.S. 41, 47 (1957)). Claims failing to meet this
standard must be dismissedebFR.Qv.P. 12(b)(6).

In considering a Rule 12(b)(6) motion teuhiss, the Court may “generally consider

only allegations contained in the pleadings, bithiattached to the Complaint, and matters

properly subject to judicial notice.3nvartzv. KPMG, LLP, 476 F.3d 756, 763 (9th Cir. 2007
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(internal citations omitted). Moreover, the Coaccepts all facts alleged in the Complaint
true, even if doubtful in fact, and makes all nefeces in the light most favorable to the non;
moving party.Barker v. Riverside Cnty. Office of Educ., 584 F.3d 821, 824 (9th Cir. 2009)
(citing Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)).

The question posed by a Rule 12(b)(6) motmdismiss is whether the plaintiff has
alleged sufficient facts to state a claim felief that is “plausible on its face Ashcroft v.

Igbal, 556 U.S. 662, 678 (2009) (quotifigrombly, 550 U.S. at 570). A claim is facially
plausible if the plaintiff has pled “factual cent that allows the court to draw the reasonab
inference that the defendantiable for the misconduct allegedId. (citing Twombly, 550
U.S. at 556). The plaintiff muglead facts sufficient to “raisereasonable expectation that
discovery will reveal evidence” of the elements of the clalmvombly, 550 U.S. at 556.

A plaintiff must provide thgrounds for his or her entitlement to relief and merely
showing the “sheer possiltili' that a defendant has acdtunlawfully or providing a
“formulaic recitation of the elements of a sawf action” will not defeat a motion for
dismissal.ld., at 555-56. Indeed, whetigere is an “obvioualternative ex@nation” for the
conduct alleged, the complaint should be dismissgioll, 556 U.S. at 682 (internal citations
omitted).

Il. Analysis

Defendant contends dismissal of pldistifraud and negligent misrepresentation

claims is appropriate as plaitfisi have failed to allege a falstéatement or harm flowing from
such a statement, as required to assert a chastion for these claims. Defendant also mo
to dismiss plaintiffs’ CPA claindue to plaintiffs’ failure to allege impact on the public. This
Court shall grant defendant’s motiondismiss in part and deny it in part.

A. Violation of the Consumer Protection Act (Claim 1)

To be successful on a claim for violationtké CPA, a plaintiff must demonstrate (1)

an unfair or deceptive act or practice; (2) occurring in trade or commerce; (3) that impact

public interest; (4) causing an injury to the ptéfs’ business or property with; (5) a causal
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link between the unfawr deceptive act and the injury sufferddeWitt Constr. Inc. v. Charter
Oak FirelIns. Co., 307 F.3d 1127, 1138 (9th Cir. 2002). Defamdesserts plaintiffs have not
stated a claim for violation of the CPA because they failed to satisfy the third element of
prima facie case, namely that the unfair aqtractice alleged impacts the public interest. T
Court previously dismissed plaintiffs’ CPAanin without prejudice for failure to allege
sufficient facts in support of the public interest elementefcthim. Again, as defendant
asserts, plaintiffs have failed to raise factsupport of this element of their CPA claim,
making only a general assertion that defendadt®ons “impact the puld interest.” As
discussed in this Court’s priorder, this, without more, is insuéfent. Plaintiffs were given a
second opportunity to state facts sufficient wetthis element and have failed to do so.
Defendant’s motion to dismiss shall ¢peanted as to plaintiffs’ CPA claim.

B. Fraud (Claim 2)

Plaintiffs allege that defendant, thghuits subsidiary ReconTrust, made false
statements to them throughout the foreclosure process. In order to establish a prima fag
of fraud, a plaintiff must show: I representation of axisting fact; (2) itsnateriality; (3) its
falsity; (4) the speakerlsnowledge of its falsity; (5) the spealeeintent that it should be acte(

on by the person to whom it is made; (6) ignorawfaés falsity on the part of the person to

whom the representation is addressed; (7) therlatteliance on the triatof the representation|

(8) the latter’s right t@ely upon it; and, (9) consequatdmage caused to the person who
rightfully relied on the misrepresentatio&lcon Constr., Inc. v. E. Wash. Univ., 174 Wash. 2d
157, 166 (2012). Defendant contetidst plaintiffs have failed tallege facts which establish
elements (3) and (9).

With respect to the third element, plaifgihave pointed direly to a number of
inconsistent documents that were made avalaplReconTrust, a wholly-owned subsidiary
defendant. First, plaitits allege the Notices of Defaultyustee’s Sale, and Foreclosure list
differing amounts required to cure their defaiBecond, plaintiffs point to documents filed b

ReconTrust in the Snohomish County Superioui€in connection wittthe unlawful detainer
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action against plaintiffs. Plaiffs allege the false statememtsthose documents include the

following: (1) foreclosure documents that lisnt@dictory arrears amounts and a differing d

on the signature line than thepses provided to plaintiffs durg the foreclosure of their home;

(2) an affidavit allegedly written by Leticia Quintana, the purported Vice President of
ReconTrust, but sworn and signed by an irdiial by the name déva Tapia; and, (3) a
Declaration of Posting filed by MQuintana that correspondsagroperty address that is not
that of the Property at issuepfaintiffs’ dispute. Some of #se contradictory statements mu
be false.

Plaintiffs also contend that the NoticesDfault, Trustee’s Sale, and Foreclosure
inconsistently identify the trustee’s client pay first as BOA, then as BAC, then, again, as
BOA. Finally, plaintiffs allege that the No& of Trustee’s Sale (dated November 25, 2010
listed April 22, 2011 as the date scheduled fergale, while the Notice of Foreclosure with
another Notice of Trustee’s [Baattached (from January 20Q1isted May 20, 2011 as the datsg
scheduled for the sale.

i. The Contradictory Dates

The record reveals plaintiffs received etof an impending Trustee’s Sale prior to
entering into short sale negotiations with BOPFhereatfter, plaintiffs contend they “actively
work[ed]” with BOA on the short sale pragethrough April 25, 2011, when they found a pr¢
qualified and willing buyer for the Property. Plaintiffs, however, never allege that BOA

explicitly stated it would not proceed withetfrustee’s Sale. On May 20, 2011, the date liS

in the latter documentation provided to pldistiReconTrust commenced the Trustee’s Sale.

As this Court held previously, “[a]n assumption by [p]laintiffs regarding [defendant’s] acti
do not rise to the level of supplying false imf@tion.” Plaintiffs have not, therefore,
sufficiently alleged that the varying dateslofistee’s Sale provided by defendant constitute
false representation.

ii. The ldentity of ReonTrust’'s Client Payee

As plaintiffs allege, the Notices of Ezult, Trustee’s Sale, and Foreclosure
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inconsistently identify the trustee’s cliertlowever, plaintiffs had notice of the merger
between BOA and BAC making the entities, actf one and the same. Plaintiffs have not
sufficiently alleged that defendant falsely représérhe identity of ReconTrust’s client paye

iii. The Unlawful Detainer Action

The Snohomish County Superior Court religdthe documents provided by defenda
when making its decision to grant a WritRéstitution in favor of FNMA. Notwithstanding
defendant’s contention that the filings were firoduct of incidental oversight, the Superior
Court’s decision was closely followed by tlzaurt’s denial of @intiffs’ motion for
reconsideration and recission and, subsetyyeiaintiffs’ eviction from the Property.
Plaintiffs’ alleged harm from the Superior Ctsireliance on alleged false statements meets
the threshold requirements fasrting the cause of action.

iv. The Differing Arrears Amounts

The total amount listed as due on the Notit&rustee’s Sale ded January 19, 2011 i
less than the amount listed on the Notice afstee’s Sale datedoMember 25, 2010. One of
these amounts must be incorrect. As a resuttaainsistently listed amats, plaintiffs contend
they could not ascertain how much they wowdéchto pay to become current on the Note. |
“pointing to inconsistent . .statements or information . . . which were made available by
[defendant],” plaintiffs havalleged a false statemeni/essa v. Water mark Paddlesports, Inc.,
2006 WL 1418906, at *3 (W.D. Wash.).

Although no false statement has been alleged weijard to ReconTat's client or the
conflicting dates of Trustee’s Sale, plaintiffave alleged false statements regarding the
documents filed in support tfie unlawful detainer acticend the contradictory arrears
amounts. Defendant’s motion to dismiss shedioadingly be denied as to plaintiffs’ fraud
claim.

C. Negligent Misrepresentation (Claim 3)

Plaintiffs claim they relied on defendant’s negligent misreprasens when choosing

to pursue a short sale of theoperty and forego alternativesatrmay have allowed them to
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avoid foreclosure. Defendant agsehat plaintiffs have failed to allege a false representati
or an injury caused by sh misrepresentation.

In order to establish a prima facie case&gligent misrepresentan, a plaintiff must
show: (1) the defendant supplied false infororafior the guidance of others in their busines
transactions; (2) the defendant knew or shoulekkaown that the information was supplied
guide a plaintiff in his business transaction3;tf& defendant was negligent in obtaining or
communicating the false information; (4) the ptdf relied on the false information; (5) the
plaintiff's reliance was reasohke; and, (6) the false inforation proximately caused the
plaintiff's damages.Ross v. Kirner, 162 Wash. 2d 493, 499 (2007).

Mirroring the facts alleged iplaintiffs’ fraud claim, plantiffs contend the following
false statements support their oladf negligent misrepresentatigii) the Notices of Default,
Trustee’s Sale, and Forecloslist differing amounts requiretd cure their default; (2)
ReconTrust filed documents containing falseimation in the Snohomish County Superior
Court in connection with the unlawful detairaation against plaintiffs; (3) the Notices of
Default, Trustee’s Sale, and Foreclosure incordistédentified the trustee’s client first as
BOA, then as BAC, then, again, as BOA; and tk# Notice of Trusteg’Sale from November
25, 2011 listed April 22, 2011 as the scheduled ftat&rustee’s Sale, while a later Notice of]
Foreclosure with attached Notice of Trustee’e3ated the Trustee’Sale date as May 20,
2011.

As previously addressed, although no false statement or reptesehts been alleged
with regard to ReconTrust’s client or the darting dates listed for Truse’s Sale, plaintiffs
have alleged false statementsepresentations with regardttee documents filed in support ¢
the unlawful detainer action and the contradgamounts required to cure their default.
Defendant’s motion to dismiss shall be derasdo plaintiffs’ negligent misrepresentation

claim.
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CONCLUSION

Defendant’s motion to dismiss for failuredtate a claim is GRANTED as to plaintiffs

claim of violation of the CPA (Claim 1)d this claim is DISMISSED. The motion is

DENIED as to plaintiffs’ clans of fraud and negligent misrepresentation (Claims 2 and 3)

DATED this 229 day of July 2013.
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RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE




