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The Suquamish Tribe and the Port Ganarld Jamestown S’Klallam Tribes request

reconsideration of the Court’s Order DenyingiRliffs’ Motion for a Preliminary Injunction

(Dkt. #73).
Under Local Rule 7(h):
Motions for reconsideration are disfavored. The court will ordinarily deny such motions
in the absence of a showing of manifest error in the prior ruling or a showing of new facts
or legal authority which could not haveeen brought to its attention earlier with
reasonable diligence.

The Ninth Circuit has called recadsration an “extraalinary remedy, to be used sparingly in
the interests of finality and conservation of judicial resourc&®fia Enters., Inc. v. Estate of
Bishop 229 F.3d 877, 890 (9th Cir. 200@uting 12 James Wm. Moore et doore’s
Federal Practice§ 59.30[4] (3d ed. 2000). “Indeed, a nootifor reconsideration should not b
granted, absent highly unusuaictimstances, unless the distdourt is presented with newly
discovered evidence, committed clear error, oraféhis an intervening change in the controll
law.” 1d. (quoting389 Orange Street Partners79 F.3d 656, 665 (9th Cir. 1999)).

The Court finds the tribes’ concerns largegmantic and will altethe language of the

Order to address their concerns.

The S’Klallam Tribe presents three argumdmisvhich the Suquamish join). First, the

S’Klallam argue that the Court’s statement tiat Suquamish have “primary [fishing] rights”
north of the Hood Canal Bridgeiisaccurate. The Suquamish haights in common with othe
tribes, but they do not control crgulate fishing. The Court us#te term “primary” to explain
that the Suguamish’s rights are not subje¢h&regulation of another tribe north of the Hood

Canal Bridge.
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Second, the S’Klallam argue that in the Ordiee “Court seemed to presume a party
must have a primary right to be considere(5’Klallam Mot. for Recon. at 3, Dkt. #76.) The
Court does not so presume.

Third, the S’Klallam “object that the primaright holder can take aaction to abrogate
the treaty right of other Tribes in the are&S’Klallam Mot. for Recon. at 3, Dkt. #76.) In
moving for a preliminary injunction, the Suguamasigued that the Nawannot “dispense with
the Suquamish’s treaty right by obtaigithe consent of another tribeSdeSuquamish Mot. for
Prelim. Inj. at 10, Dkt. #15.) The Order sit“They are correct. élNavy cannot. However,
the Suquamish can, and appear to have done(8vder at 27, Dkt. #73.) The Court then
explained that the Skokomishgsess the power to regulate firghby secondary rights holders
in Hood Canal. Indeed, the Skokomish camd-have—barred the Suquamish from fishing
south of the Hood Canal Bridge since 1985. Oheer concluded: “If the primary right holder
has agreed that the Navy’s mitigation plan willnpensate for any loss, it is difficult to see h¢
a secondary right holder cahallenge the plan.1d.

To be clear, the Court did not rule thia¢ Skokomish may abrogate the Suquamish’s
treaty rights. But as a prawl matter, the Skokomish magree—and may enter a written
agreement—uwith the Navy that the proposetigaition plan compensates for any loss of
resources. eeOrder at 27, Dkt. #73.) The Skokomisked not consult with the Suguamish
form that agreement. It remains difficultdee how the Suquamish will succeed in showing
the EHW-2 “abrogates” their trgatights when the primary riglolder has agreed that the

Navy’s mitigation plan compensates for any resource loss in the area.
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The Court did not suggest that the Suquaro@kid never challenge actions in areas
where it holds secondary rights, and it does nggest that the Skokomish may legally abrog
the Suquamish’s treaty rights.

Lastly, the Suquamish argue that the Ceorhmitted manifest error by reasoning tha
the Tribe could not lose access to fishing indideal Base Kitsap because they currently do
have access. The Tribe argues that the basemaader could potentially grant access, and t
EHW-2 abrogates tribal rights to the water itlwover. The Court finds no manifest error.

For the reasons set forth above, the motionseconsideration (Dkts. #76 and 78) are

GRANTED IN PART andDENIED IN PART.

Dated this 29th day of January 2013.

TR

Ronald B. Leighton
United States District Judge
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