Eagle View Technologies, Inc. v. Xactware Solutions, Inc.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
EAGLE VIEW TECHNOLOGIES, INC.,
CASE NO. C12-1913RSM
Plaintiff,
V. ORDER GRANTING IN PART AND
DENYING IN PART PLAINTIFF'S MOTION
XACTWARE SOLUTIONS, INC., FOR PARTIAL SUMMARY JUDGMENT
Defendant.
l. INTRODUCTION

THIS MATTER comes before the Court drlaintiffs Motion for Partial Summary
Judgment. Dkt. #123. Plaintiff asks the Courngtant it summary judgment on its first claim fq
declaratory relief by holding that the partiégjreement automatically renewed for another 4
month term (until November 4, 2016), and treattermination of tb Agreement prior to
November 4, 2016 by Defendant, without cause, cotessita material breach of the Agreeme
Dkt. #123 at 1. Plaintiff further requests thia¢ Court grant partiidummary judgment in its
favor on Defendant’s breach of contraounterclaim, specifically finding:

1) Xactware’s claim that Eagle View breachib@ Agreement by providing integratio

services with AccuLynx, MaxCon, and Homeoé can be resolved in Eagle View’
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2)

3)

4)

5)

ORDER -

favor on summary judgment because the very terms of the Agreement do not p

Eagle View from integréng with those entities;

Xactware’s claim that Eagle View's dewplment of its Estimator product breached

rohibit

the Agreement can also be resolved as a matter of law. Neither Paragraph 3 nor any

other paragraph of the Agreement pbils Eagle View from developing its

Estimator, which does not compete withcXware’s roof-repair-estimate product;
Xactware’s claim that it is entitled terminate the Agreement because Eagle Vi

previously permitted Symbility Solutions, dn(“Symbility”) to use Eagle View's

preexisting standard web services interfacelmaresolved as a matter of law because

() it is undisputed that Eagle View has already cured any such alleged breach by

completely shutting down the interface, and (ii) the basis for Xactware’s claim — that

enabling Eagle View's standard webngees interface for Symbility breache
Paragraph 3 of the Agreemnienis legally untenable;

Xactware’s claim that it can terminatestihgreement because Eagle View failed

i

to

pay the proper amounts to Xactware for the period 2008 to November 2012 can be

resolved as a matter of law, either in wdor in part, because (i) Xactware’s notice

of breach is vague, nonspecific, and legdkficient under governing New York law;

and (ii) it is undisputed that from 20@8 January 2011, Xactware calculated a
invoiced Eagle View and has already corezedhat Eagle View paid all of itg
invoices from this period;

Xactware’s two-part warrantdaim can be resolved as a matter of law because (i)

undisputed that Xactware earned one millaarrants before the Agreement’s initid

2

nd

itis
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term concluded, and (ii) Xagtre is not entitled to ea any additional warrants in
this renewed termi.e, year 5 of the Agreement and beyond) because |the
Agreement’s warrant schedule did not teas Xactware claims, upon renewal,
6) Xactware’s claim that Eagle View breachedragraph 12 by not providing notice of
its impending merger with Pictometry cha resolved on summary judgment because
the merger-of-equals transaction did tigger Paragraph 12’s notice requirement;
and
7) Xactware’s claim that Eagle View breachBdragraph 15’s anti-assignment clause
fails as a matter of law because the metgensaction — which is structured as|a

double-reverse triangular merger underlad®@are law — did not result in an

assignment of the contract by Eagle Viewjahhsurvived the merger and retained all
of its assets.
Defendant opposes the motion arguing thair®ff’'s own failure to perform precludes
summary judgment on Plaintiff's first claim for religind that relief is alsbarred by fact issues

related to its unclean hands afndud in the inducement defenseBkt. #147 at 3. Defendant

further argues that there remagenuine issues of materiadct with respect to whether th

(D

Agreement renewed which preclusigmmary judgment. Dkt. #147 Hd-13. With respect to its
Counterclaim, Defendant argues that there remainige issues of materiédct with respect to
agreements with third-party vendors, the iBstior software, breach by underpayment, breach
regarding the Pictometry offer and breach reigardvarrants, all of which preclude summary

judgment. Dkt. #147 at 13-25.
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For the reasons set forth hereand having determined that aal argument is necessany

on this motion, the Court GRANTS IN PARTN® DENIES IN PARTPIaintiff's motion.
. BACKGROUND"*

Plaintiff, Eagle View Technologies, Inc(“Eagle View”), povides aerial roof
measurement services to insurance and aotiig industries by pplying its proprietary
technology and techniques to aerial images, agiat an accurate estimate of the area.
#126 at T 2. Defendant, XactgaSolutions, Inc. (“Xactware”), was founded in 1988eeDkt.
#127, Ex. OO at 15:24—ZJfled under seal) Xactimate is Xactware’s flagship claims-estimat

software.See id at 32:17-2(filed under seal) XactAnalysis is Xactware’s business-to-busin

Dkt.

on

eSS

network that facilitates the electronic transfef claims to and from customers that use

Xactware’s products.See id at 32:12-16 and 72:1-76:1fddd under sealdescribing flow of
hypothetical claim through Xactware’s network, from the initial notification of a claim t
adjuster showing up to property site to estinsateunt of damage). Xaeare has approximatel
80 percent of insurance-repair contractors and 1Beofop 25 property insurers using its softw

to calculate the cost of repairSee idat 103:14-104:1&iled under seal)

D an

are

Eagle View and Xactware entered into the égnent at issue in this case on November 4,

2008. Dkt. #127, Ex. Afiled under seal) Under the Agreement, the parties create
customized integration that permits the ordering and transmittal of Eagle View's

measurement reports through Xaat&a network and softwareSeeDkt. #127, Ex. OO at 72:51

d a

roof

! This background is drawn primarily from Plaintiffmotion as Defendant did not set forth a sepdrate
“Fact” or “Background” section in its opposition theretdo the extent that Defendant disputes the facts,

those disputes are discussed below.
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24 (filed under seal) The Agreement, which was amended on January 21, 2011 (the

“Amendment”), contains the following pvisions relevant tthis dispute:

Automatic renewalParagraph 9 provides “[tlhe term of this Agreement shall be for forty-

eight (48) months from the finaignature date of the two parties. Unless written notificatign is

received sixty (60) days prior to the expiration of the current term, this Agreement shall

automatically renew for like terms.” Dkt. #127, Ex. A atfiled under seal)

Written Notice Paragraph 19 requiresath[a]ll notices giverunder the Agreement shall

be in writing” and sent via “registered or certified mail, hand delivered with proof of delive

sent by express mail courier.” Dkt. #127, Ex. A at {fil®d under seal) The Agreement did nat

provide for notice by emailDkt. #127, Ex. WW at 93:25-97(8led under seal)
PaymentsBefore the Agreement was amended in 2011, Paragraph 2 provided tha

View would pay Xactware a set fee for each destial assignment that resulted in a billa]

transaction for Eagle View or rdted in a report being created ardurned to the customer. DKt.

#127, Ex. A at | Zfiled under seal) Paragraph 2 was amended in 2011, after which Eagle
agreed to pay Xactware a cert@iercentage of “Qualified Revegliuthat Eagle View generate
SeeDkt. #127, Ex. B at | ffiled under seal)

Warrants Paragraph 2(a) of the Agreement, which was not subsequently am
requires Eagle View to issue to Xactware watsan purchase share$ Eagle View commor
stock in accordance with the Agreement’s Exhibit&eDkt. #127, Ex. A at T 2 and Exhibit

thereto(filed under seal) Exhibit E provides a schedulerfthe number of warrants Xactwal

could earn during years one through four of the parties’ relationshi®008 through 2012), and

at execution of the contract, which is capped at one millicch. The number of warrant
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Xactware could earn during each year was basetthe number of reports Eagle View proces|
and returned to customers through Xactwangsvork. Dkt. #127, Ex. A at § 2 and Exhibit
thereto(filed under seal) Unearned warrants could be rolled over to subsequent years to b
earned at the original strike pricl.

Exclusivity: The 2008 Agreement’s exclusivityguision in Paragraph 3 states:
Xactware and EVT shall define requirements for the integration of EVT’s
applicable technology to be implemed within applicable Xactware
application(s). During the term of thi&greement, the parties agree that
EVT's services set forth herein arectisive to Xactware, and EVT agrees
not to enter into any agreements, werittor otherwise, with Xactware’s
competitors, as listed in Exhibit C,athwould enable or authorize such
competitors to have access to integrated or linked EVT services (as set forth
herein), software features or E\Dlata in their software programs.

Dkt. #127, Ex. A at {1 3 and Exhibit C therdfded under seal) There were 18 competito
identified in the Agreementd.

Purchase OfferParagraph 12 obligates Eagle Viewintorm Xactware before it accep

either (1) a bona fide offer for the purchase of gonity or all of Eagle View’s assets or (2) &
investment offer that results in a changeantrol for Eagle View. Dkt. #127, Ex. A at { (fed
under seal) It also contains a right of first refusal that applies only if Eagle View enters int
such agreement with the Xa@re competitors listed in the Agreement’s ExhibitdC.
Assignment Paragraph 15 states thatther party can assign or transfer its interest in
Agreement without prior written conserftthe other. Dkt. #127, Ex. A at § ffded under seal)
On or about January 7, 2013, Eagle View andtleer entity, Pictometry, entered into
double-reverse triangular merger of equals,aadaction that Eagle ®iv survived intactSee
Dkts. #126, Ex. A and #127, Ex. MM at 185:24, 86:5-8, and 188:3—-11InchEx. NN at 48:19

and 72:11-73:6. As a result of the merger transaction, Eagle View and Pictometry each
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wholly owned subsidiaries of a new entity, Aetligdlding, Inc. (“Aerial Holding”). Dkts. #126
Ex. E at Recitals A, B, C and | T 2.1-#ied under seal)and #127, Ex. MM. 188:3-1(filed
under seal) Aerial Holding is a newly-formed holaj company, formed sdleto hold the two
operating subsidiaries, Eagle View and Pictomet®geDkt. #127, Ex. MM at 187:9-1(filed

under seal) Eagle View's assets are still held entirely by Eagle View; there was no sale of

assets

at all. Dkt. #126 at T 4. According to Eagle View, it did not assign its interests in the Agreement

with Xactware, or transfer any rights with respect to the AgreemdntNor did Aerial Holding
make any investments in Eagle Viewd. at § 5. Eagle View's Board of Directors and execu
management is comprised of two individualsChris Barrow and John Polchin, both of Ea|
View. Dkt. #126 at T 6 and Ex. A at § 2.6(Bhmediately after the mmger closed, Aeria

Holding’s board of directors was comprised of three Eagle View directors and three Pict

tive

gle

pmetry

directors.ld. § 7 and Ex. A at | 2.6(a). Aerial Holdisgsix new executive officers included three

members of Eagle View’'s executive managenaamd three members of Pictometry’s executive

management, with Mr. Barrow serving as Aetitdlding’s CEO and MrPolchin as its CFQOd.
atf 7 and Ex. A at § 2.6(b).
1. PROCEDURAL HISTORY

On October 29, 2012, Eagle View filed an actfon breach of contract, for declaratg
relief, and for temporary and permanent injunctiegef. Dkt. #1. Eagle View then moved for
temporary restraining order and preliminaryuirction, asking the Court to prevent Xactwsa
from terminating the parties’ AgreemenfeeDkts. #2 and #20. On December 19, 2012,
Court issued an Orderanrting in part Eagle View’s motidior preliminary igunction, issuing g

preliminary injunction, but limiting the inpction’s duration to 60 days. Dkt. #30.
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Eagle View appealed the Injuian to the Ninth Circuit Courdf Appeals. Dkt. #33. Th

Ninth Circuit granted Eagle View’s appeal, resiag the Court’s limitation of the preliminary

injunction to 60 days. Dkt. #115.

After remand, the Court denied Defendamtistion for partial summary judgment, which

asked to Court to dismiss Plaintiff's third causfeaction for injunctive relief. Dkt. #214. The

D

Court also denied Plaintiff's motion to amena tGomplaint to add Roof InSight allegations.

Dkt. #216. The parties then sought a stay of dlestson while they worked for approximately
months to resolve itSeeDkts. #217-#228. Ultimately, they weeunable to do so. Accordingl
this matter has been set for trial on Decemhe015, and the Court now resolves the ins
motion.
V. DISCUSSION
A. Legal Standard

Summary judgment is appropmawhere “the movant shows that there is no genu

dispute as to any material fact and the movaenigled to judgment as a matter of law.” Fed.

R. Civ. P. 56(a)Anderson v. Liberty Lobby, Inc477 U.S. 242, 247 (1986).In ruling on
summary judgment, a court does not weigh ewdeto determine the truth of the matter, b
“only determine[s] whether thelie a genuine issue for trial.Crane v. Conoco, Inc4l F.3d
547, 549 (9th Cir. 1994Xxiting Federal Deposit Ins. Corp. v. O’'Melveny & Meye969 F.2d
744, 747 (9th Cir. 1992)). Material facts are thegich might affect the outcome of the su
under governing lawAnderson477 U.S. at 248.

The Court must draw all reasonable inferes in favor of the non-moving partysee

O’Melveny & Meyers969 F.2d at 74#ev'd on other grounds512 U.S. 79 (1994). However,
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the nonmoving party must make a “sufficient simmyvon an essential element of her case with
respect to which she has the burdemfof” to survive summary judgmentCelotex Corp. v.

Catrett, 477 U.S. 317, 323 (1986). Furthétjhe mere existence d scintilla of evidence in

support of the plaintiff's position will be insufficient; there must be evidence on which the jury

could reasonably find for the plaintiff Anderson477 U.S. at 251.
B. Plaintiff's First Claim for Relief

Plaintiff first moves for summary judgmemin its First Cause of Action. Plaintiff

initially sought an Order declaring that the Agment is a valid and enforceable contract, that

automatically renewed for a term of 48 monffrem 2012-2016), and that a termination of the
Agreement prior to November 4, 2016, by Xactware titutes a material brea of the contract.
Dkt. #123 at 12-16. However, after Defendamfuad that Plaintiff's motion is precluded by its
own failure to perform, and by the doctrinesuotlean hands and fraud time inducement, Dkt.

#147 at 3-10, Plaintiff narroweddtscope of its summary judgmanbtion to seeking an Order

only stating that neither parprovided timely notice of non-renewal under the Agreement. Dkt.

#177 at 5. The Court will do so. Alse District Court previouslgtated, and the Ninth Circuit
also affirmed, “[i]t is undisputed that neithg@arty gave written rtace of non-renewal in
accordance with Paragraph 19.” Dkt. #30 asde alsoDkt. #115. Accordingly, the Court
grants Plaintiff's motion in this limited respeutithout addressing wheth@&aintiff is precluded
from enforcing the contract fohe reasons discussed by Defendant.

C. Defendant’s Counterclaim

The Court next addresses Plaintiff's requést summary judgment with respect tp

portions of Defendant’s breacii contract Counterclaim.
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1. Symbility Agreement

As an initial matter, Plaintiff has withdrawn its request for summary judgment
respect to the Symbility agreement. Dkt. #8474, fn. 4. Accordingl, the Court will not
address that portion &flaintiff's motion.

2. Third Party Vendors Not Listed In Exhibit C to Agreement

Plaintiff next asks the Court to find thidte Agreement’s exclusivity provision, found i

Paragraph 3, does not apply taders not listed in Exbit C thereto. Defendant argues that t

exclusivity provision precludes &htiff from providing service to Acculynx, MaxCon and Home

Depot because the provision covers two ardast, Defendant notes that the Agreement

provides “EVT’s services set fdrtherein are exclusive to Xactwed; and, second, “EVT agree
not to enter into any agreements, written or thee, with Xactware’s competitors, as listed

Exhibit C.” Dkt. #127, Ex. A at {1 3 and Exhibit C ther¢fited under seal) Thus, Defendant
relies on the first part of Paragraph 3 in arguingt Plaintiff may noprovide “EVT data” to

anyone for the purpose of creating an estimate ®rcdst to repair or pdace a roof. Dkt. #147|
at 17-18. As defined in Exhibit B to the Agreement, “EVT data” is a roof report. Dkt. #11
Ex. A and Exhibit B theret(filed under seal)

The Court agrees with Defendant that themplanguage of Paragraph 3 covers more th
one area of exclusivity. Further, Acculynx, @on and Home Depot sefare appear to be
integrated with Plaintiff to provide Eagle View ReportSeeDkt. #24, Exs. B-D. The Court
does not agree with Plaintiff dh this reading of Paragra 3 renders it superfluousSeeDKkt.

#177 at 8. A trier of fact must determine etiver a breach of the plain language of t
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exclusivity provision has occurred, given thepe of Paragraph 3. Accordingly, the Coy
denies this portion of Plaintiff'sotion for partial summary judgment.
3. Estimator

Plaintiff next seeks summajydgment with respect tositEstimator software, which, i

argues, does not currently compete with Defendautfsvare. The Court agrees with Plaintiff

that the Agreement does not preclude Plairftifim developing its softare. Nor is there
evidence in the record showing that Plaintifs raarketed Estimator in direct competition
Defendant, that any entity is currently using Hudtware, or that it ledisplaced Defendant’s
software. Accordingly, the Court grants Pldfig motion for summary judgment with respec
to this portion of D&ndant’s Counterclaim.

4. Alleged Underpayment

Plaintiff next seeks summary judgment witbspect to two aggts of Defendant’s

counterclaim regarding underpaymenfirst, that the Decembe&0, 2012, notice of breach i

legally insufficient and thereferprovides no basis for termiiry the agreement, and second,

—

U7

to

that any claims regarding underpayments rpteo January 2011 should be dismissed because

those payments have been made. Defendatgssthat while it dutes pre-January 201!
payments, it will no longer bring those disputieshe jury. Dkt. #147 at 21-22. Defendant do,
not respond to the argument regarding the December 20, 2012, rnedeBkt. #147 at 18-22.
Instead, Defendant argues issues of fact wispeet to whether Plaintitictually undepaid, an

issue that was not raised by Plaintiff. Accoagly, with respect to these portions of Defendan|

counterclaims, the Court grants Plaintiff's summary judgment motion.
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5. Warrants

Plaintiff next seeks summary judgment onf@wlant’s claim that Plaintiff breached the

Agreement by refusing to acknowledge that therardés in Schedule E resets to Year 1 upon

renewal of the Agreement and then failingd&iver the warrants on the Agreement’s renewal

date. Plaintiff argues that Defdant erroneously interprets the Agreement’s renewal provision

and that not all provisions in the Agreement adtically renew. For example, Plaintiff notes

that none of the execution provisions renew beeahey are already accomplished by the ti

of renewal. Dkt. #123 at 18-20. The Cadenies Plaintiff's motion on this issue.

Defendant has presented evidence that whem\greement renewed, it renewed on “like

terms,” including the terms pertaining wearrants. Dkt. #148, Ex. D at 137:22-140:@#ed
under seal) This evidence is consistenith the plain language oféhAgreement. Accordingly,
Plaintiff's motion on this issue is denied. Fhet, the Court will not address the numerous ot
arguments with respect to the warrants counterclaised for the first tim in Plaintiff's reply
brief, as Defendant did not hathee opportunity t@ddress those.

6. Pictometry Merger and Paragraphs 12 and 15

Finally, Plaintiff seeks summgaijudgment on Defendant’s counterclaim with respect

me

ner

to

Plaintiff's merger with Pictomeyr Plaintiff argues that it did not violate either Paragraph 12 or

Paragraph 15 as Defendant alleges. ThetGamidresses each of tkesrguments in turn.

a. Paragraph 12

The Court agrees with Plaintiff that Paragraph 12 of the Agreement requires noticeg of an

intent to purchase only when Plaintiff intends to accept the offer. Dkt. #127, Ex. A &til§d.2

under seal) Thus, the Court agrees that when étioetry made two offers that were not
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accepted by Plaintiff, Plaintiff was not required give notice to Defendant of those offers.
Accordingly, Plaintiff's summarygdgment on this issue is granted.

Likewise, Defendant fails to raise any genuisgue of fact with respect to the ultimate
merger between Plaintiff and Pictometry. aiBtiff has produced evidence that the offer
ultimately accepted from Pictometry was not an roffepurchase a majority or all of Plaintiff's
assets. SeeDkts. #123 at 21-22 and #177 at 9-11. Ddint does not provide contradictory
evidence. Accordingly, Plaintiff’s motion granted with respect to this issue.

b. Paragraph 15

Plaintiff seeks to dismiss Defendant’s countaral to the extent it Eges that Plaintiff's

merger with Pictometry violatedaragraph 15 of the Agreeméxgicause it assigndbe rights of

a continuing contract. Again, tt@ourt finds that Plaintiff’'s motion with respect to this issue| is

granted. A merger does not constitateassignment under New York laBee Brentsun Realty

Corp. v. D'Urso Supermarkets, Incd82 A.D.2d 604, 605 (N.Y. pp. Div. 1992). Defendant

does not provide persuasive ity to the contrary. Furtihe Defendant’s argument with

respect to the conv&on of warrants from one company’®dt to another is not persuasive an

this issue. Accordingly, Plaintiff’s motion isagrted with respect toighportion of its motion.
V. CONCLUSION

Having considered Plaintiff's motion, the oppasitthereto and replin support thereof,

along with the Declarations andreits and the remainder ofdfrecord, the Court hereby find

[72)

and ORDERS:
1. Plaintiff's Motion for Partial Summarydudgment (Dkt. #123) is GRANTED IN

PART AND DENIED IN PART as discussed above.
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2. The remaining issues in this ttex shall proceed as scheduled.

DATED this 17 day of June, 2015.

By

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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