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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

JOSH LAWSON and CHRISTOPHER )
FRANKLIN, ) CASE NO.C12-1994MAT
)
Plaintiffs, )
)
V. ) ORDERRE: MOTIONS FOR
) SUMMARY JUDGMENT
CITY OF SEATTLE, et al. )
)
Defendant. )
INTRODUCTION

Plaintiffs Josh Lawson and Christopher Franklimg this action against the City
Seattle Seattle Police Officer Bradley Richardson, and Seattle Police Offieérslleging

violations oftheir federal constitutional rightsnder 42 U.S.C. § 1983 and violations of s

law. (Dkt. 1.) Plaintiffs constitutional claims include unreasonable force and seizure in

violation of theFourth Amendmentand liability of the City of Seattle through pads,
practices, and/or customs causing the constitutional violations. Plaintiffs’ lata claims

include negligence, intentional and negligent infliction of emotional distresaulasand
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battery, false mest, and false imprisonment.

Defendant<ity of Seattle and Richardson now move for summary judgment (DK
and partial summary judgment (Dkt. 21) respectively. Plaintiffs oppose themmot{Dkts.
39and40.) Having considered the motigroppositiors, and all materials filed in suppo&s
well as the remainder of the record, the Court GRANTS in part and DENIES in panhthieq
motions for the reasons set forth belbw.

BACKGROUND

On November 16, 2010, Anthony Fantozzi was assaulted as he walked through
on his way to a bar, “The Funhouse,” located in downtown Seattle. (Dkt. 24 at atpz#
felt something hard and blunt hit the back of his head, was punched in the face, and fe
ground. [d. at £2.) He saw two black males standing over him, jumped up, and fdre
Funhouse, with his face covered in bloo@d. at 2.) Fantozzi pointed out the two men w
had assaulted him to Joanna Crinnion, a fellow employék) (

Crinnion called 911to report the assault, with Fantozzi providing information in
backgroud. (Id.) Inthe call,Fantozzi and Crinnioreported-antozzi had been assaulted
two tall, skinny, AfricanrAmerican males in their mitb-late twenties, both wearing jeans 3
one wearing a black or dathoodie” sweatshirtand the individualsvere hstseen turning lef
(East) on Denny Way. (Dkt. 23, Ex. A (911 calf)d Ex. B (computeaided dispatclfCAD)

report))

1 The Court also hereisua spontgrantsjudgment in favor of Seattle Police Officers-4.”
Discoveryin this mattethasbeen complete since February 2014 and the trial is set to commence

a matter of weeks Plaintiffs have had ample opportunity to identify and name these individsals|

Gillespie v. Civiletti 629 F.2d 637, 642 (9th Cir. 1980). Because they remmamed and unserved
this late date, plaintiffs’ claims against these John Doe defendants ewpraaply DISMISSED.
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The parties present differing versions of the eveatsiring on the night of Fantozzi’
assault Faintiffs Lawson and Frankliexplain theycame to downtown Seattle to celebr
their acceptance into a training prograrhawson whowas wearing white sweat pants an
black tshirt,and Franklipnwho was wearing jeans and a dark hodalgian to walk around ar
decided to visit dar near the Seattle Center. (Dkt.a42; Dkt. 44at1-2.) As they walked
theyobserved a police cdtrotted” across a stre& avoid aifferentcar, and proceeded doy
an alley on their way to the bar(Dkt. 42at 2 Dkt. 44at 2;Dkt. 22 Ex. A at 42 and Ex. B at.3

Defendant Richardsomvho wasworking patrol, heard the dispatch as to the 911
and was within a couple of minutes of the area of the cébkt. 25at 2) In checlkng the
area,Richardson observed a thin black male in &is teens, wearing a blackhirt and white
sport/sweat pantand perceived that individual as both acting as though he was trying na
seen and watching Richardsonld. He doesnot recall seeing anyone else in the aréfal.
at 3) Richardsorthenobserved the same black male quickly cross Sixth Avenue North
west side, where he joined another black matey waswearing jeans and a dark hoodie,
both men began running west and then south through an gliey.

Richardson advised dispatch he had two suspects running in the alley behind {

Western Hotel. (Dkt. 23, Ex. B at 5; Dkt. 25 at Dkt. 331 at 2) As he approachethealley

entrance, he observed the same two males walking briskly through thad¥isgd radio as to

his location and exited his patrol car. (Dkt. 25 4) Richardson maintains the individy
wearing the hoodie lddhis hands in hieoodiepockets, that he advised “Stop, Police!”, and
both men continued to walk towards hinfld.) He advised, “Stop, Police, show me yq

hands and get on the ground!”, Iboé men continued to close the distancgd.) Richardson
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drew his weapon, stepped towards the men, and yelled, “Get on the ground!”, with his
“at the low ready,’meaning pointed at the ground, but out and availalfld.) At that point,
both men stopped, some five to six feet away, and “began to comgly.’at b)

Lawson (wearing the sweat pants arghirt) and Franklin (wearing the jeans &
hoodie)attestthat, as they were walking down the alley, they saw a police officer (/&)
behind his car door, with his gun draamd pointing at them, and yellirgonly once- “Get on
the ground!” (Dkt. 42at 3; Dkt. 44 at 2) Lawsonand Franklin quickly got down, wit
Lawson’sknees and hands on the grouaiakl Franklin’sknees on the ground and hands bel
his head whereuporRichardson raised his boot and kicked Lawson on the right side
face/jaw. (I1d.) A police officerput kneeson Lawson’schest/hroat, two other officers pt
knees orhis stomach his face was pushed onto the ground, and his arms were hana
behind his back. (Dkt. 44t 2) Officers pushedFranklin's face onto the ground and put
hands in handcuffs behind his back. (Dkta4)

Richardsoncontends that, while Franklin began to lay flat on the ground, La

slowly crouched down in a squat, and stayed that way despite being advised to |4ipkia

25at 5) Although Seattle Policéfficer John Schweiger had by then arrived on the s¢

Richardson did not yet know of Schweiger’s presefeagedLawson would lunge at him fro
the squatting positiorandused a flat foot, front push kick to Lawson’s chest, knocking
backwards. Ifl.) Richardson and Schweiger thereafter rolled Lawson onto his stom(th

at 56.) Richardson did not assist with handcuffing Franklird.)(

weapon

and

h

nind

of his

ut

cuffed

his

wson

ene,

him

Schweiger, as he was driving to the scene, observed Richardson pull into the alley, exi

his car positionhimself behind the opened door, and give verbal commands of somi®
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Lawson and Franklin (Dkt. 331 at 2.) Schweiger attests he slaawson and Franklicome
within eight feet of Richardsorand Richardsoremergefrom his position of covewith his

handgun drawn in the loweady positiorand order theuspects$o the ground. (Id.) Franklin

went to the ground belly down, Lawsarent into and remained in a crouching position, and

Richardson knocked Lawson over with a front push kick to the.chggdtat 3.) Schweiger
took control of Lawson’s right foot/legnd,with Richardson’s assistance, edllLawson ovel
and under control. 1d.)

Someten minutesor more after officers handcuffed Lawson and Franki8geattle

Police Officer Brit Kelly (née Sweeney)orought Fantozzi and Cmion to the scendor a

“show-up.” (Dkt. 25at 6) In a declaration provided to defendartantozzi attests he told a

female police officerielly) “those were the guy” andthenthat he “was pretty sure tho

were the guys’ but he could not be “100% surel[,]” and th&lly told him “she was going t

2
(¢

[®]

take that as a positive identification.(Dkt. 24 at 3.) In a subsequent declaration provided to

plaintiffs, Fantozziattestshe is “certain” he was “trying to tethe police [he] was not 100
sure” they were theen who had assaulted hiamdthat he “was not willing to make a positi

identification of [the] mefj” in his written statement.(Dkt. 50.Y

Richardson did nobear Fantozzi make the identificatiofDkt. 25at 6) He attests

Kelly communicated to him a positive identification had been made and he proceeded

Lawson and Franklin their Miranda rightgld.) Following the arrest, Lawson and Frank

2 Fantozzi attested in his first declaration he wrote his statement regyetrdiassauliseeDkt.
24, Ex. B) before he went to tshow-up. (Dkt. 24 at 3) In his subsequent declaration, Fantg
stateghat, while he is not certain when he started writing the statere “did not finish writing it unt
after” he was taken to see Lawson and Frank(jbkt. 50 at 12.)
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wereplaced in patrol cars and transportedhi® \West precinct (1d.)

In addition to the abovencidents,Lawson and Franklin point to variogsatement
made by Richardsgrsome of which can be overheard on police&an video recording®
They assert, for example, that Richardson and other officers made fun sériiavmiddle
name (Precious), stating: “Did that hurt Preciot®h, are you ok Preciousnd ‘Did your
mommy name you Precious[?]” (Dkt. 42 at 3; Dkt. 44 at nanklin points to comments
Richardson thatranklinwas “going b jail for robbery[,]”andRichardsorwas “going to mak
stuff up[,] . . . [m]aybe jaywalking.” (Dkt. 42 at 5.) He also points to various
comments, such as Richardson calling him a “fucking prick[,]” making commbatsd &is
hairstyle, andhe folowing: “Credit cards in his own name, [damn], he has his own @
cards in his own name, [damn] it, that always sucks when | see that[,]” “| alvedg it wher
that happens. | was going to shoot one of them tdéd?)

Richardsonin responsenotes‘a lot of back and forth” between officers and plaint
as captured on in-car video, and describes his tone in making the comments about roh

jaywalking as sarcastic. (Dkt. 25 a7§ Richardson also notes Franklin’s admission ir

)

Dy

1%

ther

redit

ffs

bery and

his

deposition that he did not hear th@edit cardrelatedcomments at the time, and only later

reviewed them on video. Id. at 7andDkt. 22 at 4:24-6:5.)

Lawson and Franklin were released in the early morning of November 17,a2@il
upon returring to Seattle Municipal Court for arraignmemtere told they were not bein
charged with anything. (Dkt. 42 at 6; Dkt. 44 &.%4 Both maintain ongoing nightmares &

suffering in relation to the events surrounding the stop, arrest, and their detefitign.

3 There isno in-car video recording capturing the initial stop.
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DISCUSSION

A. Summary Judgmer@tandard

Summary judgment is appropriate when a “movant shows that there is no g

dispute as to any material fact and the movant is entitled to judgment as a matter of éaly.

R. Civ. P. 56(a). The moving pg is entitled to judgment as a matter of law when
nonmoving party fails to make a sufficient showing on an essential elementaafskisvith
respect to which he has the burden of proGelotex Corp. v. Catretd77 U.S. 317, 3223
(1986). The Court must draw all reasonable inferences in favor of the nonmoving
Matsushita Elec. Indus. Co. v. Zenith Radio Co#5 U.S. 574, 587 (1986).

The central issue is “whether the evidence presents a sufficient disagrezneguire
submission to a jury or whether it is so esided that one party must prevail as a matter of |
Anderson v. Liberty Lobby, Inc477 U.S. 242, 25%2 (1986). The moving party bears
initial burden of showing the district court “that there is an absence of evidence totshp

nonmoving party’s case.”Celotex Corp.477 U.S. at 325. The moving party can carry

initial burden by producing affirmative evidence that negates an esselgimaént of the

nonmovant’s case, or by establishing that the nonmovant lacks the quantum of evideed
to satisfy its burden of persuasion at triddlissan Fire & Marine Ins. Co., Ltd. v. Fritz Co
Inc., 210 F.3d 1099, 1102 (9th Cir. 2000). The burden then shifts to the nonmoving
establish a genuine issue ofteréal fact. Matsushita Elec. Indus. Ca475 U.S. at 585-87.

In supporting a factual position, a party must “cit[e] to particular parisatérials in

enuine

the

part

the
hor

its

174

e need
S.,

party to

the record . . .; or show[] that the materials cited do not establish the absence oeprésenc

geruine dispute, or that an adverse party cannot produce admissible evidence to suj
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fact.” Fed. R. Civ. P. 56(c)(1). The nonmoving party “must do more than simply shiow tha

there is some metaphysical doubt as to the material fadtatsushita Elec. Indus. Co475

U.S. at 585. “[T]he requirement is that there begaouineissue of material fact. ... Only

disputes over facts that might affect the outcome of the suit under the govenninglil
properly preclude the entry of summary judgmenfhderson477 U.S. at 2448 (emphasi
in original). Also, “[tthe mere existence of a scintilla of evidence in support o
non-moving party’s position is not sufficient[]” to defeat summary judgmentiton Energy

Corp. v. Square D Cp68 F.3d 12161221 (9th Cir. 1995). Likewise, the nonmoving p4d

U

f the

arty

“cannot defeat summary judgment with allegations in the complaint, or with unsupported

conjecture or conclusory statementsHernandez v. Spacelabs Med. .In843 F.3d 1107

1112 (9th Cir. 2003).

B. Qualified Immunity Analysis
Under the doctrine of qualified immunity, state officials “performing discratip
functions [are protected] from liability for civil damages insofar lesrtconduct does n

violate clearly established statutory or constitutional rights of whichsarrable person woul
have known.” Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). In determining whe
qualified immunity applies, the Court considers whether the plaintiff allegédient facts to
make out a violation of a constitutional right, ankdether the constitutional right was clea
established at the time of the alleged violatiodbaucier v. Katz533 U.S. 194, 201 (2001
modified byPearson v. Callaharb55 U.S. 223 (2009) (explaining “that, while the sequenc
forth [in Saucief is often appropriate, it should no lomgbe regarded as mandatory”).

The Court takes the facts in the light most favorable t#ng/asserting the injury i
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determining whether an official violated a constitutional rigicosta v. City of Costa Meg
718 F.3d 800, 825 (9th Cir. 2013jt{ng Saucier 533 U.Sat201) In considering whether
right is clearly established, “[tlhe contours of the right must be suffigiestear that g
reasonable official would understand that what [the official] is deioiates that right.’
Anderson v. Creightq83 U.S. 635, 640 (1987). The court applies an objective star
“the defendant’s subjective understanding of the constitutionality of his or her cos(
irrelevant.” Clairmont v. Sound Mental HealtB3 F.3d 1091, 1109 (9th Cir. 201{nternal
guotation marks and quoted source omitted). An official who makes a reasonabke i
to what the law requires is entitled to immunit$ee Saucieb33 U.S. at 29K ennedy v. City

of Ridgefield 439 F.3d 1055, 1061 (9th Cir. 2006).

C. Richardson’s Motion foPartialSummary Judgment
Plaintiffs assert Richardson violeed their Fourth Amendment rights throug
unreasonable force and seizure, asderta number ofstate law claims Acknowledging

disputes of fact relating to tHéck employed on Lawsof,Richardson does not move for

summary judgment in relation to that use of force. Richardson dogeyén seek summa
judgment in relation to the other forappliedand all otherclaims brought in this lawsuit, ar
further asserthis entitlement taualifiedimmunity.

1. Fourth Amendment

Plaintiffs raise their constitutional challenges under 42 U.S.C. § 1983, which req

4 Lawson alleges that, while he was on his hands and knees on the ground, Richardsc

him in the face, in the area of his jaw, causing him to fly backwardst. 4Dkat 34.) Richardson

contends he perceivddawson as crouching into a squat from whicawson could have lungg
forward, and that he used a flat foot, front pugik to the center of Lawson’s chest to knock |
backwards to the ground. (Dkt. 21 at 6, n.4.)

ORDER RE: MOTIONS FOR
SUMMARY JUDGMENT
PAGE-9

a

a

ndard;

jJuct |

Sta

yh

Yy
d

uires a

n kicked

2d
nim




01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

showing that (1) they suffered a violation of rights protected by the Constitutioeatedby

federal statute, and (2) that the violation was proximately caused by a persgruader colof

of state or federal law.West v. Atkins487 U.S. 42, 48 (1988 rumpton v. Gate947 F.2d

1418, 1420 (9th Cirl991). As there is no dispute Richardson acted under color of sta

the Court addresses only the Fourth Amendmentations alleged. SeeU.S. Const. Amend.

IV (“The right of the people to be secure in their persons, houses, papers, ancagfiests

unreasonable searches and seizuseall not be violated[) Also, as construed and
anticipated by defendant, the Court considers plaintiff’'s Fourth Amendmemseélaialleging
an absence of reasonable suspicion for Richardson to stop platingitfdiestop was converte
into an arrestthat there was an absencepobbable cause for the arrest and imprisonn
following the show-up at the scene with Fantozzi, and the usecebsive force.

a. Reasonable suspicion to stop

“The Fourth Amendment prohibits unreasonable searches and seizures

e law,

or

d

nent

by the

Government, and its protections extend to brief investigatory stops of persons orsuiaitle

fall short of traditonal arrest” United States v. Valdégegag 685 F.3d 1138, 11484 (9th
Cir. 2012) (quotindJnited States v. Arviz®34 U.S. 266, 273 (2002) SeealsoTerry v. Ohig
392 U.S. 1, 910 (1968) To justify a ‘Terry stop,”an officer must have reasonablgspicion
of an individual’s involvement in criminal activity. ValdesVega 685 F.3d at 1144

[R]easonable suspicion exists when an officer is aware of specific, artetéald which

when considered with objective and reasonable inferences, fdrasgafor particularized

5 Plaintiffs do not respond to defendant’s contention that the duration stifheonsidered b
itself, was reasonable.S¢eDkt. 21 at 1314.) The Court, therefore, only considers this as a f
relevant to the question of whether the stop was converted into an arrest.
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suspicion.” 1d. (quotingUnited States v. MontefGamargq 208 F.3d 1122, 1129 (9th Cj

2000) (en bang)(emphasis removed)There musbe an objective justification for the sta

more than just a “hunch” of criminal activityld.

Ir.

Ps

The Court look at the totality of the circumstances in considering the existence of

reasonable suspicion, rather than examining various factors in isoldtion“This approact
‘allows officers to draw on their own experience and specialized trainimgke inference
from and deductions about the cumulative information available to them thatweilyjleiude
an untrained person.’”’ld. (quotingArvizu, 534 U.Sat 273).

In this case, a 911 call reported an assault by two tall, skinny AfAioagrican males ir
their midto-late twenties, both wearing jeans and one wearing a black or dark
sweatshirt. (Dkt. 23, Ex. A.)At a minimum,andtaking the fact$n the light most favorabl
to plaintiffs, it can be said th&ichardson, shortly after the 911 call and in the vicinity of
assault observed two black males togethene of whom wasvearing the clothing item
identified in the 911 call, and that both individusésvthe police car trotted” across a stree
and movedn the opposite directioaf Richardson. $eeDkts. 22, 2542and 44.) Plaintiffs
also do notdispute Richardson’s recollecti@s to an absence of other people in the.
(Dkt. 25.)° Considering the totality of the circumstances, the Court has no difficu

concluding Richardson had reasonable suspicion to makerastop.

Plaintiffs’ reliance on case law providing that reasonable suspicion must dx doas

6 Richardson points to a variety other factors as forminghe basis for his reasonal
suspicion, includinginter alia, his perception that Lawsavas inappropriately dressed for the weal
and acting suspiciously, and his contention that both Lawson and Franklin saw hintlindsedgdonds
began to run in the opposite direction. (Dkt. 25.awson and Franklin concede they saw the pc
car, but Lawson states he did not for a moment believe the police car wag lfmykinem, and bot
maintain they were shocked to see Richardson drawing a gun on thesralteyh (Dkts. 42 and 44
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more than a hunch, nervous behavior, and/or moving away from a law enforcement
ignores the totality of the circumstances, including that Richardson’s obsassang
plaintiffs’ actions took place close in time and in the vicinity of the assauitin the absee
of other individuals in theamearea. Cf. Moreno v. Baca431 F.3d 633, 642 (9th Cir. 200
(“nervousness in a high crime area, without more, did not create reasonablesuspletain
an individual and the ‘simple act of walking away from thefwfers could not have beg
reasonably mistaké&ror recognition that in some circumstancem individual’s flight from
law enforcement in a high crime area can justify an investigatory sé)zuie fact, plaintiffs’
own expert expressed his agreemeartioathe existence of reasonable suspicion. (Dkt. 22
C at 76:1977:9, 78:2580:7.) The Court, as such, finds defendant entitled to sum
judgment on the issue of reasonable suspicion to condierrastop.

b. Conversion of erry stop into arrest

While aTerry stop necessitates only reasonable suspicion, an arrest requires th
demanding standard of probable caus&ashington v. Lamber8 F.3d 1181, 11886 (9th
Cir. 1996) A warrantless arrest without probable cause violates the Foumgndment
Beck v. Ohip379 U.S. 89, 91 (1964).

“There is no brightine rule to determine when an investigatory stop become

arrest.” Lambert 98 F.3dat 1185 (citingUnited States v. PayB843 F.2d 1228, 1231 (9th Cj

1988)). The Court employs dact-specific inquiry, considering thetotality of the
circumstances Gallegos v. City of Los AngeleS08 F.3d 987, 990 (9th Cir. 200
Considerations include “both the intrusiveness of the stop, i.e., the aggressiveness afdl

methods and homuch the plaintiffs liberty was restricte@nd the justification for the use
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such tactics, i.e., whether the officer had sufficient basis to fear for hig safetrrant the

intrusiveness of the action takénLambert 98 F.3d at 1186nternal ciationsomitted) See
alsoUnited States v. BuffingtpB815 F.2d 1292, 1300 (9th Cir. 1987The use of force durin
a stop does not convert the stop into an arrest if it occurs under circumstancesguisys
for personal safety)”

Pointing a weapoat anchandcuffing a suspect, ordering a suspect to lie on the gr
or placing a suspect in a police sailggest, but do n@utomaticallyconvert an investigator
stop into an arrest Lambert 98 F.3dat 1186 1188-89. The duration of the detentianay

also berelevant. Id. at 1189, n.11. The Court considernsethervariousfactors justifythe

14

ound,

Yy

use of aggressive and intrusive police tac8ash as(1) whether the suspect is uncooperative

or takes action raising a reasonable possibility of damigiight; (2) whether the officer had

information the suspect is “currently armed;” (@hetherthe stop closely follows a viole
crime; (4) information a crime that may involve violence is about to occur; (5) ispgaf the

informationleadingthe officers to suspect the individuase theactual suspects, or that t

actual suspects are likely to forcibly resist interrogation; and (6) the nuhbiicers present.

Id. at 1189-90. Compare Gallegqs308 F.3d at 991-92 (insdop lastingorty-five minutes to
an hourofficersreasonably drew their guns on and handcuffed an individual when they
unsure if he was armed, and brought him back to the area where the crime coudiiedas
originally observed in order to determine whethewias the actual suspea)ith Lambert 98

F.3d at 118283, 119091 (finding warrantless arrest without probable cause wioeneofficers

(with a police dog) drew their guns on, handcuffed, and placed two individuals in pofiderc

five to twentyfive minutes, frisked them, and searched their car, despite absence
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specific information either individual was armed, no specific similarities to thel actsgects

outside of race, no violent crime in the vicinity shortly before the stop, and nianesis
Richardsonhere argueshe tactics employed, including drawing his weapon,
handcuffingof plaintiffs, and their placement in a prone position on the grdonden to
fourteen minuteswere justified and did not convert the stop into an arréistaddition to the
factors supporting reasonable suspicioanotes he was alone when indiated the stopthat

he perceived.awson and Franklin as having run away from him and failing to ohdtiple

commandso stop that he observeBranklinwith hishands in hisioodiepockets and refusing

the order taemove themandthatLawson refused the commandi&y on the ground.

Notably, Richardsommmits mention of the fact he also kicked Lawson to the grg

Nor does he providetation to any case law involving a simitactic The details surrounding

the kick, including the type of kick employed, where it fell on Lawson’s body, and theopg
of Lawson’s body at the time, remain in disput@.determination as to these faid necessar
to the resolution ofvhether Richardson had sufficient basis to fear for his safety to wares
intrusiveness of the actions takenEurther relevant to this issue is the fact tRathardsor
was apparentlyaware another officer, Schweig had arrived on the scene prior to the K
(Dkt. 45, Ex. 5 at 5 (Richardsostatedin his deposition that Schweiger arrived “with

seconds[,]” was “already there as | was kicking the individual backwHrdsjd that

Schweiger was able to gain control of Lawson as he was falling bakkpw Schweiger had

7 The Court disagrees with defendant’s contention the kick is not relevidund taotion. As
discussed belowthe Court declines to separate the different uses of fordde consideration ¢
plaintiffs’ excessive forcelaim. Nor does defendant in any way explain how the kick would n
relevant to consideration of whether the tactics employed converted thntetap arrest.
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“arrived because | could hear him kind of putting the car in motion, shutting the door.”)
In addition, and & related to the drawing dhe weaponputside ofRichardson’s

perception Franklin had his hands in his pockets and refused the command to remo

theredoes not appear to have been any indication either Franklin or Lawson were d®eed.

e.g, Dkt. 23, Ex. B (CAD report reflects report of “no weapors”The parties also prese
varieddepictions and perceptions as to the commands issued by Richardson and the co

of plaintiffs in relationto those commands. Finally, Lawson and Franklin were not m

handcuffed while awaiting the shewp, but were placed on the groumgone or more officers

maintain their faces were pushed onto the ground during that procetisearnained on th
ground,for some ten to fourteen minutes, with their hands cuffed behind their. badiat
Richardson did not personally perform the act of handcuffing plaintiffs does not rend
evidence irrelevant to the issue of whether the stop was conigdeth arrest

The Court, in sum, does not fiRichardsorentitled to summary judgment in relation
the stop of Lawson and Franklinif anything,consideration of the totality of tliercumstance
suggestshe stop wasonvertednto an arrest. However, a determination as to whether
wasjustification for thetactics employed and, therefoemy conversation of the stop into

arrestis complicated byhe abovedescribedlisputed issuesf fact.

8 The cases cited by defendant in relation to the drawing of weapons andiffingdaof
stopped individuals are distinguishabl&eee.g, Allen v. City of Los Angele66 F.3d 1052, 1056-5
(9th Cir. 1995) (stop followed high speed chatever eight mi¢s, ending in a high crime area at nig
involving a car that might have been stoland individual alleging unlawful arrest was intoxicated
accompanied byponcompliant and combatiwdriver); Buffington 815 F.2dat 130001 (police actiorn
followed tip of informant as to planned bank robbarspechad known violent criminal history, w
wearing a disguise, and was observed to make “antic movemeantét®d States v. Taylpi716 F.2
701, 705, 709 (9th Cir. 1983) (no apparent disputes of fact that individual twice refusednctsnt
comply and made “furtive movements inside the truck whiréands could not be seen.”).
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Nor is a determination of qualified immunity in Richardson’s favor appropriate.

As

statedabove, issues of fact preclude a determination as to the justification for tlos|tacti

employed. SeeBravo v. City of Santa Marj&65 F.3d 1076, 1087 (9th Cir. 2011) (“Summary

=)

judgment is improper where ‘there is a genuine dispute as to the fdas@mstances withi
an officer’s knowledge or what the officer and claimant did or failed to do.”) (qubkopudins

v. Bonvicing 573 F.3d 752, 763 (9th Cir. 2009))aking thefacts alleged by plaintiéfas true

supports the existence of both a constitutional violation and the conclusion a reasoned|e poli

officer wouldhaveknownthe tactics employed exceeded the boundarievaliTerry stop.

SeeSaucier 553 U.S. at 20D2. Accordingly,a finding ofqualified immunity on the issue of

whether thelerry stopwas convertethto anarrestis notwarrantedat this time

C. Unlawful arrest

A plaintiff must establish a lack of ginable cause in order to prevail on a § 1983

unlawful arrest claim. Norse v. City of Santa Crug29 F.3d 966, 978 (9th Cir. 2010) (citi

>

Cabrera v. City of Huntington Payki59 F.3d 374, 380 (9th Cir. 1998)).Probable cause

g

exists when the facts asdcumstances within the officerknowledge are sufficient to cause a

reasonably prudent person to believe that a crime has been comimitigskiter v. City of

Bremerton 556 F.3d 1049, 1053 (9th Cir. 2009%tated another way, probable cause to arrest

exists when the officer has knowledge or reasonably trustworthy infomsifficient to lead
a person of reasonable caution to believe an offense has been or is being cobymiited
person being arrestedUnited States v. Lope#82 F.3d 1067, 1072 (9th Cir. 20Q(€)ting
Beck 379 U.Sat91). Probable cause is an objective standaid.

Richardsorarguegrobable cause to arrest plaintiffs existed following the shpwand
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positive identification by FantozziAgain, Fantozzi initially identifiedhis assailantas two
skinny AfricanrAmerican males in their mitb-late twenties, both wearing jeans and pne
wearing a black or dark hoodie, aRithardson observed Lawson and Franklin, two yqung
black malesone of whom was wearingdark hoodie and jeanin the vicinity of the assault
shortly after the assault occurredRichardson was thereafter informtbdt Fantozzinot long
after the assault occurrethade a positive identification of Lawson and Franklin as| the
individuals who assaulted him.These facts and circumstances support the existenge of
probable cause for the arrasthat time See generallynited States v. Bagley72 F.2d 482,
492 (9th Cir. 1985)rglevant factors in considering reliability of identificaticare: “(1) the
opportunity of the witness to view the criminal at the time of the crime; (2) the witlezgee
of attention; (3) the accuracy of the witnieggor description of the criminal; (4) the level |of
certainty demonstrated by the witness at the confrontatimhy5) the length of time betwegn
the crime and the confrontatiéh(citing Neil v. Biggers409 U.S. 188, 199-200 (1972)).

Plaintiffs asserOfficer Kelly “switched to another transmission and communicatéed to
Richardson that Fantozzi could not identify either Lawson or Franklin[,]” and#ibt later
purposely failed to communicate with Lawson and Franklin in an effort to conceéaistieca
of a positive identification. (Dkt. 40 at 10) However, these contentions anesupported by
any citdion or reference to evidence in the record, and do not, thersidifece to defeat
summary judgment.Fed. R. Civ. P. 56(c)(1)}dernandez343 F.3cat 1112.

Plaintiffs also maintain Fantozzi never gave a positive identification, poitaihgs
second declaration and tfeet he did not include information about a positive identificaitign

his written statement (Dkt. 50andDkt. 24, Ex. B.) However, whatever Fantozzi may have
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been trying to communicate, there is an absence of any indication he actuady élly’s
assertiorshe was going to take his statements as a positive identifica{idkt. 24 at 3.) (See
alsoDkt. 45, Ex. 10 at 34:12 (Kelly statedin her deposition: “I don’t have specifics. | ju
know from my report that he gave me a positive identification. He.positively identified
the subjects that were being detained as the subjects who had assaulted him.”))

Nor is there any indicatioRichardson had any information other than that a pog
identification had been madeAs stated above, determination of probable causensiders
thefacts and circumstancésvithin the officer's knowledge]” Lassiter 556 F.3dat 1053.

Also, & with the existence afeasonable suspicion, plaingffown expert agreed that, on

st

itive

ce

Richardson received information a positive identification had been made, he hablgroba

cause to arrest. SeeDkt. 22, Ex. C at 76:1:27:9.) Atthe least, and &ichardsorargues, he

is entitled to qualified immunity for his reasonable reliance on the communicatitm
identification provided by his fellow officer.Torres v. City of L.A.548 F.3d 1197, 121®th
Cir. 2008) (granting qualified immunity to officer who reasonably relied on infoomé&tom a
fellow officer that the suspect had been positively identifiedhe Court, for all of thes
reasons, finds defendant entitled to summary judgmewetation to theunlawful arrest claim
following the show-up and itive identification by FantozZi

d. Excessivdorce

An excessive forcelaim is examined under the reasonableness standard of the

9 The Courtreserves for further consideratidafendant’s assertion that any damages rel
to plaintiffs’ arrest and detenticare severed from thgoint he had probable cause for the arréste
Smith v. Kelly C11:623-RAJ, 2013 U.S. Dist. LEXIS 153172 a44-56 (W.D. Wash. Oct. 24, 2013
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Amendment and the framework outlined by the Supreme CoGitaham v. Conngrd90 U.S
386 (1989). Davis v. Cityof Las Vegas478 F.3d 1048, 1054 (9th Cir. 200%)mith v. City o
Hemet 394 F.3d 689, 700 (9th Cir. 2005) (en banc). “That analysis requires balanc

‘nature and quality of the intrusion’ on a person’s liberty with the ‘countemgegiovernmentg

interests at stake’ to determine whether the use of force was objectively reasorddy the

circumstances.” Smith 394 F.3d at 701 (quotin@raham 490 U.S. at 396).

The Court first assessthe quantum of force the type and amount of foreeused
against plaintifs, andthen considers the totality of the circumstances and factors relevan
governmental interests at issue, including, but not limitedljahe severity of the crimat
issue (2) whether the suspect poses an immediate thréae wafety of the officers or othe
and (3) whether he is actively resisting or attempting to evade.amegan v. MacPhersar

630 F.3d 805, 8226 (9th Cir. 2010)(citing Graham 490 U.S. at 396).Whether the forcg

ng the

to the

IS,

D

used was objectively reasonabtaust be judged from the perspective of a reasonable officer

on the scene, rather than with the 20/20 vision of hindsiglraham 490 U.S. at 3987
(citation omitted).

Becausethe excessive force inquity nearly always requires a jury to sift throu
disputed factual contentions, and to draw inferences theréframe, Ninth Circuit has‘held
on many occasions that summary judgment or judgment as a matter of law in exfoess
cases should be granted sparingly.8mith 394 F.3d at 70{quotingSantos v. Gate287 F.3d
846, 853 (9th Cir. 2002 “This is because such cases almost always turn on a

credibility determinations.” Id.

gh

Ve

jury’s

Richardsorclarifies he moves for summary judgment solely in relation to the pointing
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of thefirearm, routire handcuffing techniques, and the alleged push of Franklin’s face into the
ground, and nah relation to the kickg of Lawson. The Court, however, findsuch parsing
of plaintiffs’ excessive force claim inappropriate. As reflected abovegt§dhiningwhether
the force used to effect a particular seizurérégasonableunder the Fourth Amendment
requires a careful balancing‘diie nature and quality of the intrusion on the individliBburth
Amendment interestsgainst the countervailing governmahninterests at stake. Graham
490 U.S.at 396. While it appears Richardson may not be held responsible for pushing
Franklin’s face into the grounddeDkt. 22, Ex. A at 26:413), the intrusion here includeat a
minimum,a kick, to Lawson’s chest or face/jaw, within seconds of the drawing of Richargson’s
firearm, in the “low ready” position or directly at plaintiffsThe jury should be allowed the
opportunity to consider all of the force brought to bear against plaintiffs so that tssalc
balane is appropriately weighedSee e.g, Hall v. County of WhatconiNo. C091545RSL,
2011 U.S. Dist. LEXIS 143486 at *123 (W.D. Wash. Dec. 13, 201({declining to separate
excessive forcand state law assault claims related to alleged strikes todgsftiom use off
handcuffs and 4 pain hold”). Defendant, for these reasons, is etitled toeithersummary
judgment or qualified immunitgn the excessive force claim.

2. False Arrest and Faldmprisonment

The existence of probable cause, aftez identification by Fantozzi, serves a

%}
QD

complete defense to plaintiffstate law false arreanhd imprisonment claimsHanson v. City
of Snohomishl121 Wn.2d 552563-64,852 P.2d 295 (1993} [P]robable cause is a complete
defense to an action foal6e arrest and imprisonmét.McBride v. Walla Walla Cnty 95

Wn. App. 33, 38, 975 P.2d 1029 (199@ame) Defendantis, accordingly,entitled to

ORDER RE: MOTIONS FOR
SUMMARY JUDGMENT
PAGE-20




01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

summary judgment in relation teuch claims. However, as neither party addresses
existenceor viablity of false arrest or imprisonment claims relating to the period pri

Fantozzi’s identification, the Court declines to render a ruling associdiedmy such claims

3. Assault and Battery

Defendant argues that, because the force re@asonableplaintiffs’ state law assau
and battery claims must also be dismiss&keBoyles v. Kennewic¢le2 Wn. App. 174, 176
813 P.2d 178 (1991) (“Generally, a police officer making an arrest is justified in
sufficient force to subdue a prisoner, however he becomes a tortfeasor alié iadiaucior
assault and batteryf unnecessary violence @xcessive force is used in accomplishing
arrest.”) (emphasis in original). Howevas withtheexcessive force claim, the Court find
ruling on plaintiffs’ assault and battery clamrecluded by disputes of fact.

4. Intentional Infliction oEmotional Distress

To prove a claim for intentional infliction of emotional distrees qutrage) ader
Washington lawplaintiffs must show: (1) extreme and outrageous conduct; (2) intention
reckless infliction of emotional distress; and &ualresult of severe emotional distreg
Kloepfel v. Bokarl49 Wn.2d 192195-96,66 P.3d 630 (2003).The claim must be predicat
on behavior 80 outrageous in character, and so extreme in degree, as to go beyond all
bounds of decency, and to be regarded as atrocious, and utterly intolerable in ed
community! Id. at 196 (quoted sources, quotation marks, and emphasis omitf@dere
insults, indignities, threats, annoyances, petty oppressions, or other igwiald not rise td
the requisite level of offending behaviorld. While the question of whether conduct

sufficiently outrageous is ordinarily for a jury, the Court initially detiees whethe
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reasonable minds could differ on whether conduct has been sufficiemédgnexdad outrageous

to result in liability. Phillips v. Hardwick 29 Wn. App. 382, 387, 628 P.2d 506 (1981).

Defendant observesd plaintiffs do not dispute that, to the extent plaintiffs’ allegations

of mental distress stem from their allegations askault and battery and false arrest/

imprisonmentthey are subsumed and may not be brought as an independent claim of putrage.

SeeRice v. Janovich109 Wn.2d 48, 662, 742 P.2d 1230 (1987) (finding error in jury

instruction allowing for possibility of doubleecovery on both assault and tort of outrage [for

same conduct) Plaintiffs point to the remaining conduct, including the mockery of Lawson’s

name, Richardson’s comments regarding Franklin’s hairstylehanche would“make stuff

up,” andthe statementegarding Franklin’sredit cards as sufficient to support an independent

claim of intentional infliction of emotional distress.

Plaintiffs fail to explain how the credit card comments, admittedly made outs|de of

Franklin’s presencegeeDkt. 22 at 4:246:5), could be construed as artentional or reckles

[72)

infliction of emotional distress.Moreover,even assuming alhcts alleged by plainti§fas true

and drawing all reasonable inferencethigir favor,the behavior at issuEnnot be said to have

beenso outrageousind extremeds to go beyond all possible bounds of decency, and [to be

regarded as atrocious, and utterly intolerable in a civilized communKygepfe| 149 Wn.2d
at 196 “The law intervenes only where the distress inflicted is so sehatenb reasonable
person could be expected to endure iSaldivar v. Momahl145Wn. App. 365, 390, 186 P.3d
1117 (2008). Here,while clearly unprofessionand objectionable, Richardson’s comments
and behavior are appropriately describediasults, indignities, threats, annoyances, petty

oppressions, or other trivialitigs not rising to thdevel of offending behaviorequired for a
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claim of outrage Kloepfel 149 Wn.2d atl96. Cf. id. at 194 conductsupporting outrag
claim included,inter alia, violations of no contact orders resulting in multiple convicti

threats toplaintiff's life and tothe life of manshe wasdating, 640and 100phone calls tg

D

Dns,

D

plaintiffs home and workespectively driving by her house at all hours, and resulting in

plaintiff's need to spend weekends away from home and for her employer to
arrangements to protect her at workipefendant isas suchentitled to summary judgmean
the claim of intentional infligon of emotional distress (outrag®).

5. Negligent Infliction of Emotional Distresand Negligence

make

Plaintiffs also assert claims dfoth negligent infliction of emotional distress and

negligence. In either case, a cause of action existsly if ‘the defendant owes a duty of c4
to plaintiff.”” Osborn v. Mason Cntyl157 Wn.2d 1827, 134 P.3d 197 (2006) (quotir
Chamberscastanes v. King Cntyl00 Wn.2d 275284,669 P.2d 451 (1983)3ee alsdtrong
v. Terrell 147Wn. App. 376, 387, 195 P.3d 977 (2008) (plaintiff may recover for negl|
infliction of emotional distress upon proving “negligence, that is, duty, breach of therst
of care, proximate cause, and damage,” and “the additional requiresheoijective
symptomatology.”)

“As a general rule, law enforcement activities are not reachable in neglijeKeates
v. City of Vancouver73 Wn. App. 257267,869 P.2d 88 (1994).Under the public dut

doctrine, “[w]lhen the defendant is a public official . . . rability will attach for a publig

official’s negligent conduct unless the plaintiff can show that the duty wad to [him] rather

10 Finding the conduct alleged insufficient to constitute intentiorfiitiion of enotional
distress, the Court does not address the parties’ arguments regardemge\athintiffs suffered actu
emotional distress relating to the events at issue in this matter.
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than to the general public.’'Donaldson v. City of Seat{l€5 Wn. App. 661666 831 P.2d
1098 (1992) (citingraylor v. Steens Cnty 111 Wn.2d 159, 759 P.2d 447, 44 (1988)).
See alsdHernandez v. KunkjeC12178RSM, 2013 U.S. Dist. LEXIS 670ht *25 (W.D.
Wash.Jan. 15, 2013(“Courts recognize four exceptions to the public duty doctrine
legislative intent, (2) fidure to enforce when there is actual knowledge of a statutory violg
(3) failure to exercise reasonable care when coming to the aid of a paniciraiff, and (4)
where the injured plaintiff has a special relationship entailing a separatéatyhat owec
the general public.”) (cited source omitted)

As Richardson observeglaintiffs may not base claisnof negligence on allegg
intentional actions, such as excessive force or unlawful armtiard v. City of Everett
C12-147Sz, 2013 U.S. Dist. LEXIS 126409 at *5 (W.D. Wash. Sep. 4, 20Mjreover
plaintiffs’ negligence claims are barred by the public duty doctrine given theieftiligtentify
any duty owed to them, or exception to that doctrivghile plaintiffs suggest the Court log

to some “alternate duty of reasonable care” (Dkt. 40 é&24)3they fail to identify any sug

duty recognizedunder the law or applicable to this cas&eeg e.g, Rengo v. Cobane

(1)

ation,

d

C12-2987SZ, 2013 U.S. Dist. LEXI91613 at *1415 (W.D. Wash. Jun. 28, 2013) (“Police

officers owe no duty to use reasonable care to avoid inadvertent infliction obaaiatistress
on the subjects of criminal investigation.”) (citikgates 73 Wn. App. at 267)ames v. City @
Seattle C101612JLR, 2011 U.S. Dist. LEXIS 142680 at *%% (W.D. Wash. Dec. 12, 201
(“[W]hile it is true that the officers ‘owe[] a general duty to all [] citizeasthe City] to avoid
the use of excessive force when effectuating an arrest, it cannatdothat they owe [th

plaintiff] a specific duty.”) (quoted sources omit)ed Defendantis entitled to summar
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judgment on plaintiffs’ negligent infliction of emotional distress and negligelabas™*

D. City of Seattle’'s Motion for Summary Judgment

Plaintiffs alsoseek to holdhe City of Seattldableunder 8 1983 and in relation to th
state law claims In response to defendant City of Seattle’s motion for summary judg
plaintiffs provide clarification as to the naturetb&ir municipal liabilityclaim under § 1983 -

addressingnly the issue of excessive force and contending a violation of their constity

ment

itional

rights through goolicy or customof “authorizing Seattle Police Officers to use excessive force

against citizens without justifican.” (Dkt. 39 at 12.) The Court, as such, limits its

consideration of municipal liabilitynder § 19830 the claim as clarified by plaintiff$.

1. Municipal Liability Under § 19883

A local government unit or municipality can be sued as a “person” under §

Monell v.Dep’t of Social Servs436 U.S. 658, 6994 (1978). However, a municipality m

11 Plaintiffs moved to strike the opinions of defense expert Grant kckdend a stateme
contained within defense expert Jeffrey Noble’s declaration. (Dkt 20.)a However, having foun
no need to utilize that evidence in considering the pending motions, the Cdinési¢o address th
motion to strike.

12 The Court further finds plaintiffs to have abandoned any federal or stateipal liability
claims associated with a failure to train, ratification of an unconstitakiact, and/or negligé
supervision, and defendant entitled to summary judgment in relation to any aimk. cbee e.g,
Penigar v. County of San Bernardiigo. 1255857, 2014 U.S. App. LEXIS 4573 & {9th Cir. Mar.
11, 2014)upholding summary judgment where County siited evidence its training and supervis
policies were reasonable, and claimant did not offer any evidence to theyoMeash v. City of Sa
Diego, 680 F.3d 1148, 1159 (9th Cir. 2010) (affirming dismissal of failure to traim eléiere plaintiff
provided no evidence training was inadequate or that additi@maiig was necessarheehan v. Cit
& County of San Francis¢@43 F.3d 1211, _ , 2014 U.S. App. LEXIS 3321 at *50-51 (9th Cir. 2
(ratification requires a showing tHeauthorized policymakers approve a subordisatdecision and th

basis for it.””; ratification theory failed where there was no evidence“aiyadea deliberate choice fo

endorsethe officers actions[,] and mere failure to discipline does not amoumatification);Shope v
City of LynnwoodC10256-RSL, 2011 U.S. Dist. LEXIS 32069 at *2® (W.D. Wash. Mar. 28, 201
(plaintiff’s negligent training, supervision, hiring, and retention claim against muiticiparred by
public duty doctrine: “The duty of the City to hire, train, retain, and supervise its@ffiis owed to th
public at large, not to plaintiff individuall).
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only be held liable for an official’s unconstitutional conduct under § 1983 if snrtiuct was
caused by aity policy or custom. Menotti v. City of Seattjet09 F.3d 1113, 1147 (9th Cirr.
2005)(citing Monell, 436 U.S. at 6994). A municipality cannot be held liable solely because
it employs a tortfeasor, underespondeat superidheory. Monell, 436 U.S. at 691.

Plaintiffs must show thlentified policies or customs were the “moving force” behind
the constitutional violation.Seeid. at 69495. That is, plaintiffs must demonstrate “a direct
causal link between a municipal policy or custom and the alleged constitutionaiatieprf
City of Canton v. Harris489 U.S. 378, 385 (1989).

Plaintiffs here maintaithe violations of their constitutional rights occurred as a result
of the City of Seattle’s longstanding custom of authorizéxgneratingand not reprimanding
officers who use excessive force, and that this custom proximately causedjtiies. In

support of this contention, plaintiffs rely in large part c20d 1report from the United Statg

D
(7]

Department of Juike (DOJ) finding the Seattle Police Departm@RD)engages in a pattern
or practice of using unnecessary or excessive f@bid¢. 49, Ex. 9), and a repodnd
supplemental repoftom plaintiffs’ expert(Dkts. 53and55). Plaintiffs’ expertopines,with
no supporting analysis or explanation, that only one out of 1,216“8&Pof forcefiles he
reviewed was recommended for further review; that his review “documents a peblser|‘ru
stamping’ by the SPD chain of command that any and all uses ofrifircied by their officerg
will be ‘Within policy.”; that the “DOJ is correct in their conclusion that the SP®daustom
and practice of inflicting excessive force on citizens within their jurisdic¢tiand that “there

were indications of egregiowts by SPD officers that were not further reviewed but were

found to be ‘within policy.” (Dkt. 53 at 11-12; Dkt. 55, Ex. A.)
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Defendant moveto strike the portions of the expert repsraddressing municipal

liability as both not timely disclosed anaickingin reliability. (Dkt. 62 at 27.) The Court
finds these argumentsompelling. However, it remains that, even considering this evigd
for the purpose of evaluating the motion for summary judgment, plaintiffs faiiniomigrate
municipal liabilty underMonell.

As defendant observes, and as previously found by this Court: “It is not eno

point to a policy and posit a connection between it and a constitutional violaliordo so

would rendeMonell a ‘dead lettei” Caylor v. City of Sedle, C11:1217RAJ, 2013 U.S|

Dist. LEXIS 62486 at50 (W.D. Wash. Apr. 30, 2013) (citin@klahoma City v. Tuttle471
U.S. 808, 823 (1985) Qbviously, if one retreats far enough from a constitutional viole
some municipaipolicy’ can be identified behd almost any . . . harm inflicted by a munici
official; for example [the defendant officer] would never have killed [the sulsibgitte city]

did not have apolicy’ of establishing a police for¢g.) Plaintiffs herejn light of the merg
existence of the DOJ report and its findirsd throughthe generalized and conclusg
opinions in their expert repofgil to demonstrate the requisite causation between a mun
policy and the conduct at issirethis case There is, in other words, no evidence suppor
the conclusion that a policy or custom of authorizing and/or not punishing the use of ex
force as a general matter caused Richardson to draw his gun and kick Larson, ed tiy
Richardson’s perception — whether or not reasonable — that plaintiffs posed a risk tethi
See id at *47-48 (rejectingMonell claim based on alleged policies @iter alia, “training
skewed toward the use of force and away frorestmalation skill$,rubber stamping unlawfu

shootings, anda “useof-force policy authorize[ing]the use of deadly force wibut an
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imminent deadly threat[,]” where there was no evidence such policies causeditbe
defendant to shoot the plaintiff).

Plaintiffs also fail tosupportMonell liability throughevidence of theSPD’sfailure to
discipline Richardson in relation to this and anker, unrelatedise of force incident.(See
Dkt. 49, Ex. 6 (March 2005 use of force statement by Richardsafth)le a municipal policy
“may be inferred from widespread ptes or ‘evidence of repeated constitutional violat
for which the errant municipal officers were not discharged or reprimanf@gdplaintiff
cannot prove the existence afmainicipalpolicy or custom based solely on the occurrence

single incident or unconstitutional action by a fpmlicymaking employe&. Nadell v. Lag

of

ons

ofa

Vegas Metro. Police Dép 268 F.3d 924929 (9th Cir. 2001) (emphasis in original) (quoted

and cited sourceswtted). Indeed, and as also found by this Court, “two isolated exam
of officers acting pursuant to an alleged poligre' insufficient as a matter of law
demonstrate a longstanding policy or custom that isstaedard operating procedurd the
municipality,]” and “[t]o permit such an inference to suffice would eviscerate the most

requirement of aMonell claim.” Morales v. Fry C122235JCC, 2014 U.S. Dist. LEXI{

40344 at *4445 & n.12 (W.D. Wash. Mar. 25, 2014titing Marsh, 680 F.3d at 1159 (sing|e

instance of violation insufficient to constitute a ‘widespread practice’ thaldyprovide notice

to county that additional training was necessavgnotti 409 F.3d at 1151 (plaintiff provide
evidence of only two allegedly unlawful selaes which were insufficient to demonstratg
“longstanding practice or custom [that] constitutes the ‘standard ogematcedure’ of the
local government entity”)Trevino v. Gates99 F.3d 911, 918 (9th Cir. 1996) (“Liability f

improper custom may not be predicated on isolated or sporadic incidents; it must be
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upon practices of sufficient duration, frequency and consistency that the chadiscome
traditional method of carrying out policy.”))

Plaintiffs, in sum, fail to provide evidensapporting a causal link between any alle

policy or custom on the part of the SPD and defendant Richardson’s use of force in this case.

The Court, for this reasofinds defendant City of Seattle entitled to summary judgroerhe
issue ofMonell liability .

2. Municipal Liability in Relation to State Law Claims

As discussed above, while finding otlstate law claims subject to dismisghe Court
finds summary judgment on plaintiffs’ assault and battery claimesluded byisputed issue

of fact, and an absence of argument allowing for a determination asstassiaw false arre

or imprisonment claims relating to the period prior to whimessidentification. It appears

plaintiffs also seek to hold the City of Sdatliablefor state law claims adissault and batter

and false arrest and/or imprisonmentler a theory alespondeat superior (SeeDkt. 71at 2)
Finding no argument specific the remainingr possibly remaining state laskaimsunder the
proposed theoryhe Court declines to reach a determination asuoicipal liability in relation
to any such claims

CONCLUSION

Defendant City of Seattle’s motion for summyaudgment (Dkt. 19) and defendg
Richardson’s motion fopartial summary judgment (DkR1) are GRANTED in part and
DENIED in part. Specifically, summary judgment is grardedomunicipal liability under &

1983, in relation to reasonable suspicion for the stop, unlawful arrest following thes

identification, and state law claims €dlse arrest and imprisonmefallowing the witness

ORDER RE: MOTIONS FOR
SUMMARY JUDGMENT
PAGE-29

a

ged

Nt

vithe

D




01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

identification intentional and negligent infliction of emotional distress, and negligenck

remaining claims as discusseerein will proceed to trial.

aed oA

Mary Alice Theiler
Chief United States Magistrate Judge

DATED this21stday of April, 2014.
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