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v. CitiMortgage, Inc.

UNITED STATES DISTRCT COURT
WESTERNDISTRICT OF WASHINGTON
AT SEATTLE

DANE C. JOHNSON and KATHLEEN M.
JUSTIN, Husband and Wife,

Case No. 2:13v-00037 RSM
Plaintiffs,

V.

CITIMORTGAGE, INC., aFederally Insured | ORDER ON MOTIONS
Bank,

Defendant

THIS MATTER comes before the Court on Plaintiffs’ Motion for DisbursemeRuofls
(Dkt. # 23) and Defendant’s Motion for Summary Judgment (Dkt. #/20)the reasons skrth
below, Plaintiffs’ Motion for Disbursement of FundD&NIED and Defendant’s Motion for

Summary Judgment (SRANTED.

Background

The instant motions arise out of a dispute over the proper disbursement of insuran
proceeds recovered through the efforts of Plaintiffs’ former counsebwhrin Harper Hayes,

PLLC, as between Plaintiffs, Dane C. Johnson and Kathleen M. JustingftdBnt
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CitiMortgage. Defendat CitiMortgage is the mortgagég assignment for Plaintiffs’ property.

On March 12, 2004, Plaintiffs borrowed $326,000 from Mortg@gpital Associates, Inc. to

refinance the loan on their home located at 16705 Maplewild Avenue SW, Burien, WA 98116

(“Property”). Dkt. # 24, § 4 & Ex. 1, p. Zhe loan was secured by a first lien Deed of Trust
(“Deed”) on the Propertfld. at Ex. 1, p. 5) and Evidenced by a Ndte at Ex., p. 2), which
permits transfer from the originaldnder to a subsequent Note Holder entitled to receive
payments under the Not8eeDkt. # 31, Ex. 1, 1 IThe Deed named Mortgage Electronic
Registration Systems (MERS) as beneficiary and nominee for Mortgagel@easociates, Inc.
CitiMortgage thereafteacquiredpossession of the Not8deDkt. # 45, I 2) and began collecti
mortgage loan payments from Plaintif8eeDkt. # 24, {1 4, 8. On September 25, 2012, MER
formally assigned the Deed and all rights due under it to CitiMortddgat Ex. 1, p. 18.
On November 23, 2010, Plaintiffs’ dwelling and its contents were severely damagsq
violent storm. Plaintiffs promptly made a claim against the Property’s in@\llgiate Insurance
Company (“Allstate”), for all damages arisifrgm thestorm. Plaintiff's insurance policy with
Allstate lists Capital Mogage as Mortgagee for the covered Prop&egDkt. # 45-1, p. 5.
After Allstate denied the claim, Plaintiffs retained the law firm Harpeyds, PLLC (“Harper
Hayes”) to represent them in pursuing their insurance claim. On February 15, 20itifflai
signed a contingncy feeagreement with Harper Hayes, agreeing to pay counsel the greatq
twice their normal hourly rate or an amount, if any, awarded laylatratoror court, subject to
a cap ab0% of the gross recovery. Dkt. 25, fCtiMortgage was neither a party to this
agreement nor informed about Plaintiffs’ retention of couriGéMortgage was first notified of

the damagéo the Property on April 22, 2011, when Plaintiffs’ current courtdalig Sternberg
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sent a letter tDefendant advising of the catastroplosd and that Plaintifould cease making
mortgage payments. Dkt. # 26-1, p. 15. As of July 31, 2013, Plaintiffs had a pribeilaaice
due on their loan of $281,355.68. Dkt. # 31, { 10.

On May 9, 2011, Plaintiffs filed suit against Allstate in King County Superior Court
which Allstate removed to this CouBee Johnson v. Allstatido. 1:11ev-00927RSM (“Allstaé

Litigation”). Following an @der by this Court on January 10, 2012 grantingairt Plaintiffs’

motion forpartial summary judgmenélistate made a voluntary tender of $236,250 represehnting

the policy limit of damage to the dwelling and additional regaent costs (“Insurance

Proceeds”)SeeDkt. # 24-2, p. 16, § D. The check was made jointly payable to CitiMortgage and

Plaintiffs. Plaintiffs also reeived two additional checks in the amounts of $42,075 and $18[1,925

in settlement with Allstate (“Settlement Proceeds”). CitiMortage has not stated a ctaien to
Settlement Proceeds.

Meanwhile, the City of Burien began to assess penalties against Plaimttfisifdfailure
to comply with an order to demolish their dwelling and stabilize the Projssépkt. # 24, Ex.
3. After negotiations over thendorsement of the Insurance Proceeds checktiMortgage
broke down, Plaintiffs filed the instant suit in King County Superior Court as an irgdeple

action. On January 8, 2013, CitiMortgage removed tlierhying state court action to this Court

under its diversity jurisdiction. Dkt. # 1. Thafeer, CitiMortgage endorsed the check and agfeed

to have it deposited into Plaintiffs’ counsel’s trust account. CitiMortgéspeagreed to release
$50,532.8%rom the trust account to pay for the demolition of the Property and successfully
negotiatedvith the City of Burien to relese the parties from penalti€urrently, $185,717.19

remains in thénsuranceProceeds trust account. Plaintiffs have paid Harper Hagasentire
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negotiated attorney feestaaf their Settlement Proceeds, including $118,125 related to and
incurred for the Insurance Proceeds. Dkt. # 24, | 15.

On June 27, 2013, Plaintiffs filed the instant Motion to Disburse Funds seeking
disbursemenfrom thelnsurance Proceeds of $123,463.56 in attorneys’ fees: $119,427.59
Harper Hayesepresentinghefees and costs fahe Insurance Proceeds componenthaf
Allstate Litigation and $4,035.97 fd8ternberg representiggal fees and costs in the
interpleademction.SeeDkt. # 23.CitiMortgage seeksummary judgment that the terms of th¢
Deed entitle it to all remaining Insurance Proceeds as compensation fmiffRlainpaid loan
balanceas well as attorneys’ feesdnosts associated with defending the present aSem.
Dkt. # 30. On September 25, 2013, the Court heard oral argument on both motions and @
supplemental briefings to the standing of Defendant to enforce the Note in light of its
assignment by MES.

Analysis

Standard of Review

Summary judgment is proper where “the movant shows that there is no genuine d
as to any material fact and the movant is entitled to judgment as a matter of lavR’ Ead.P.
56(a);Anderson v. Liberty Lobby, In&77 U.S. 242, 247 (1986). Material facts are those w
might affect the outcome of the suit under governing Rawderson477 U.S. at 248. An issue
material fact is genuine if “the evidence is such that a reasonable jury coutdaetndict for
the nonmoving party.ld. In ruling on a motion for summary judgment, the court does not

“weigh the evidence or determiriee truth of the matter but only determine[s] whether there|
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genuine issue for trial.Crane v. Conoco, Inc41 F.3d 547, 549 (9th Cir. 1994)(internal
citations omitted).

The moving party carries the initial burden of production and the ultimate burden g
persuasionNissan Fire & Marine Ins. Co., Ltd. v. Fritz Companies, 1240 F.3d 1099, 1102
(9th Cir. 2000). The moving party must initially establish the absence of a genuinefissue
material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). The nonmoving party defe
motion for summary judgment if she “produces enough evidence to create a gemard iss
materialfact.” Nissan 969 F.2d at 1103. By contrast, the moving party is entitled to summg
judgment where “the nonmoving party has failed to make a sufficient showing oreatiass
element of her case with respect to which she has the burden of proof’ &eloaex Corp.
477 U.S. at 322. Conclusory or speculative testimony is insufficient to raise a gessumef
fact to defeat summary judgmeAnheuser-Busch, Inc. v. Natural Beverage Distribyt66s

F.3d 337, 345 (9th Cir. 1995).

Standing

As an initial matterthe Court finds unpersuasifaintiffs’ argumenthatCitiMortgage
lacksstanding tdoring a claim against the Insurance Proceeds under the Deed ofPlaustiffs
rely on a line of wrongful foreclosure cases in which Washington State couet$dusnd that
successor trustees lacked the authority to initiate foreclosure proge&dien appointed by
MERS oor its successacting as the purported beneficiary afeed of trustSee, e.g., Walker v
Quality Loan Servingl76 Wash.App. 294, 308 P.3d 7¥a§. 2013)(finding appointment of

trustee invalid because MERS lacked authority to assign deed of Bagénd v. OneWest
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Bank 176 Wash.App. 475, 309 P.3d 636 (Sept. 2013)(finding that MERS lacked the auth
appoint successorustee) Plaintiffs assert that the case is controlledlayn v. Metropolitan
Mortgage Group175 Wn. 2d 83, 285 P.3d 84 (2013), in which the Washington Supreme (
held that MERS is an ineligible beneficiary under the Washington Bieédist Act, RCW
61.24.005, aMERSnever heldhe promissory Nte secured by theeed of TrustPlaintiffs
contendhat in the instant case, MERS was similarly acting as an ineligible benefioththizs
lackedthe legal authority to transfer tlbeed to CitiMortgagewhich in turn lacks standing to
enforce it.

Contrary to Plaintiffs’ assertions, the present case is distinguishabi®#in, as
CitiMortgage derives its authority to collect under the Note from its position asotieehNlIder,
not by virtue of the assignmely MERS. In Bain, the sole alleged authority to foreclose in
order to collect under the Note was based on the assignment of the Deed of Trust by ME
Bainis inapposite here &itiMortgage has substantiatddough affidavit submitted in suppor
of its supplemental briefinghat it is in actual possession of thrgginal Note SeeDkt. # 45,
2) and thus derives its authority frdmolding the Note itselfSeeFlorez v. OneWest Bank,
F.S.B, 2012 WL 1118179, *1 (W.D. Wash. 2012)(distingumghiBain because defendant “had
authority to foreclose, independent of MERS, since [defendant] held PlaiNiiffs’at the time
of foreclosure”);Myers v. Mortgage Electronic Registration Systems, B@12 WL 678148, *3
(“Even if MERS had improperly agsied the Deed, Flagstar is empowered as the beneficig
appoint the trustee because it holds [plaintiff’'s] Note, not because of the assighrBain
does not stand for the proposition that a deed of trust is unenforceable simply becauss it

MERSas a beneficiarySee Zhong2013 WL 5530583, at *3 (determining th&din also held
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that a deed of trust naming MERS as a beneficiangisautomatically unenforceablelndeed,
the Deed of Trust remains valid and enforceable by the holder of the Note even wib&tom
of the Deed of Trust occurSee, e.gWalker, 308 P.3d at 729 (rejecting the argument that
designation of an ineligible beneficiary “standing alone, renders [a dérdt)fvoid);
Borowski v. BNC Morg2013 WL 4522253, at *5 (W.D. Wash. 2013)(finding that “a violatic

of the Deed of Trust Act should not result in a void deed of’jrust

Plaintiffs’ citation toBavandis also unavailing as the Washington Court of Appeals there

held only that possession of a “true and corceply of the original note” does not impart lega
authority.Bavand 309 P.3d at 648. While coarin this district have rejected “shawe-the-
note” arguments, it remains the case that possession of the original Note ith@gdwer to
enforce it.See Elea-Arp v. Federal Home Finance Agen2913 WL 1898218, at *4 (W.D.
Wash. 2013)Petheram v. Wells Fargo Bank013 WL 6173806, at *2 (W.D. Wash. 201Sge
also, Bain, 285 P.3d at 47-48 (“If the originEnderhad sold théoan, [it] would need to
establsh ownership of that loan, either by demonstrating it actually held the prommsgergr
by documenting the chain of transactions.”).

As it is wellestablished that the “security instrument will follow the noBgin, 285
P.3d at 44, CitiMortgage’s possession of the original Note imparts the authorityptoecthie
terms of the Deed of Trus$ee Lynott v. Mortgage Electronic Registration Systems,20&2
WL 5995053(W.D.Wash. 2013)(explainitigat the Deed of Trust Act merely codifies “the
longstandhg principle that the ‘deed follows the debt™)(citi@arpenter v. Longar83 U.S. 27]
(1872)). Thus, Plaintiffs’ argument that CitiMortgage lacks standing to enfuedededas a

valid contract between the partissunavailing.
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Deed of Trust Claim

Having found that the Deed of Trust is an enforceable contract, the Court consider
Defendant’s argument that Paragraph 5 of the Deed dictates the required dishticehe
remaining Insurance Procee@ontract interpretation is generally a questiotawf for the
Court.SeeBerg v. Hudesmaril5 Wash.2d 657, 663, 801 P.2d 222 (199@es Associates,
Inc. v. Eastside Properties, In@l Wash.App. 462, 465, 704 P.2d 681 (1985). Washington
requires that courts give words “their ordinary, usual, and popular meaning unlessréte ef

the agreement clearly demonstrates a contrary intdeaattst Communications, Inc. v. Seattle

aw

Times Cqa.154 Wash.2d 493, 504, 115 P.3d 262 (2005). If the language of a contract is clear and

unambiguous, the Court rsii‘enforce the contract as written; it may not modify the contrag
create ambiguity where neexists.”Lehrer v. State Dep’t of Social & Health Senid1
Wash.App. 509, 515, 5 P.3d 722 (2000). “Where the parties’ contractual language is aml
the principal goal of construction is to search out the parties’ intdmmeés Associates, InG.04
P.2d at 685. A clause is ambiguous if, “on its face, it is fairly susceptible to naoremne
interpretation."Tewell, Thorpe & Findlay, Inc., P.S. v. Continental Cas, 64.Wash.Ap. 571,
825 P.2d 724, 727 (1992). Courts strictly construe ambiguous contract language against
drafter. Id. Under Washington law, the parties’ intent is determined by focusing on the objg
manifestations of the agreemegrather than on the unexpressebjsative intent of the parties.
Hearst Communications, Incl15 P.3d at 267.

The parties dispute whether Paragraph 5 of the Deed of Trust unambiduemssly

Plaintiffs from making any claims to Insurance Proceeds in order to compartisaheys for
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services rendered in creating the funds in queslaragraph 5 of the Deguovides,n relevant
part

“In the event of loss, Borrower shall give prompt notice to the insurance carrier

and the Lender. ... Fees for public adjusters, or other third parties, retained by

Borrower shall not be paid out of the insurance procardsshall be the sole

obligation of Borrower. If restoration or repair is not economically feasbl

Lender’s security would be lessened, the insurance proceeds shall be applied to

the sums secured by this Security Instrument, whether or not then due, with the

excess, if any, paid to Borrower.” Dkt. # 31-1, p. 9, 1 5.

Defendant argues thBtaragraph 5 contractually binds Plaintiffs to disbtingeeentireremaining
InsuranceProceeds to CitiMortgage because: 1) Plaintiffs failgaréonptly notify Defendant o
the loss; 2Plaintiffs are barred from issuimgayments from the Insurance Proceeds to third
parties; and 3) Plaintiffs’ loan principle exceedsdh®unt of Insurance Proceeds funds
remaining.

With regards tdefendant’s argument as to the timelinesnaiffication,the Court finds
that the relevantlause is ambiguous with respect to ¢tbatrollingmeaningof prompt.
Defendantxontend that the clause should be interpreted to require that Plaintiffs notiflydé
the loss immediately after it occurs. As such, Plainbiflsached the Deed by failing to notify
CitiMortgage of the loss to their Property for the five month peapioat totheir letter of April
22, 2011 SeeDkt. # 26-1, p. 15. Plaintiffs, by contrasdjse a contrary interpretation accordir]
to whichnotification is sufficiently prompt if it averts prejudice to the Lender. Plaintfstend

that anytardiness imotification islegallyimmaterial as the letter was received prior toNtasy
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9, 2011 date when thAIstate Litigation was filedand that Defendant furthermore failed to
contact Plaintiffs or their counsel for an extended period subsequent to retieéviatier See
Dkt. # 34, p. 6-7.

Construing the language in Plaintiffs’ fav®aintiffs are correct thadefendant has
failed to establishhat it suffered actual prejudice based on the timing of Plaintiffs’ notificati
letterso as to render it indidiently prompt Moreover, Defendant has not established that &
failure of notification would defeat Plaintiffs’ claim to the InsurancecPeadls even if it does pu
them in breach of Paragraph 5 of ieed

By contrast, in considering the plain and aetly meaning of their languageg Court
cannot find that the second and third sentencesastiqun admit taontrary interpretation®\s
to the second sentence, heed is cleaand unambiguousn its face in barring the
disbursement of any Insurance Proceeds to “public adjusters, or other thied.pRkiIntiffs’
two attemps to locate ambiguityare unavailingFirstPlaintiffs argue that “this sentence dasst
address the Borrower’s obligans when the insurance carr@g@niescoveragé, as did Allstate
in “voluntarily tender[ing] payment to Plaintiffs.” Dkt. # 34, p. 4; Dkt. # 24, Ex. 9, 1 D. Sec
Plaintiffs contend that it is notlearthat attorneys are in the category of ‘publiguaters’ or
‘other third parties.”” Dkt. # 34, p. 4.

With respect to their first contentiotihe Insurance Proceeds unambiguously fall into
category of funds contemplated by Paragraph 5.0Oéesl nowhere differentiates between
Insurance Proceeds gareé upon admission or denial of a claim. Its clear intent is to gover
disbursement of proceeds that result from an insurance company’s having coatfensaloss

to an insured propertfieveral features of the Insurance Proceeds clarify thataleyntier
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Paragraph S=irst, theywere tendered by Allstate at “the policy limits {BMaintiffs’] dwelling.”
Dkt. # 24, EXx. 4, 1 D. Second, they were made jointly payable to Plaintiffs and CitiMgrtga
whom Allstate knew to have an interest in the peats as the mortgagee. Third, Plaintiffs
themselves refer to these funds as Insurance Proceeds and used this olesogtieir
advantage in requiring CitiMortgage to disburse funds for the demolitioniofthelling. The
distinction between the two sets of payments that Allstate tendered furtiifezscthe nature of
the funds in questiohile the Insurance Proceeds were calibrated to the level of policy
coverage, the Settlement Proceeds were issued to release Allstate froontrantual clans
for “compensatory and punitive damages,” including &dtdrney’s fees or costdd. at p. 3.
With respect to Plaintiffs’ second contention, Plaintiffs have offered no autharittye
Court to depart from the conventional meaning of third pathatis, a party external to the
agreement made between the signatories. As Harper Hayes was not a signasocpmiract, it
is properly understood as falling into the category of third parties to whom disleumtsesine
barred. Harper Hayes was also expressly retained by Plaamdffunctioning in a position
analogous to that of public insurance adjusters in assisting Plaintiffs in vahgdrig@vering
their full loss. A district court considering a similar claielied on the same plain languageai
Deed of Trust to disallow attorneys’ fees. The court found that the phrase, whicredpbeif
“[flees for public adjusters, or other third parties, retained by Borrowerthar sole obligation
of the Borrower, “expressly disallows [plaintiff's] ata for attorney’s fees out of the insuranc
proceeds.West v. Nationwide Trustee Services,, 18010 WL 3122801 (S.D. Mi. 2010). As
Plaintiffs have failed to establish that the clause is susceptible to morenthamterpretation or

its face, the Couiit bound to enforce dccording to its plain meaning
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Even notwithstanding the third-party disbursement bar, Defendants are stéldetatithe
entire remaining Insurance Proceeds in consideration of the unpaid loan prinoipéxidgy the
Deed. The third relevant sentence of Paragraghubambiguous in requiring that “the insura
proceeds shall be applied to the sums secured” by the Deed if “restoration ioisrepti
economically feasible.” Dkt. # 24-1, p. 9. There is no disputeRlaatiffs owe CitiMortgage
$281,355.68 in unpaid principle as of July, 2013, an amountaihexceeds the remaining
Insurance Proceeds. Nor is there any suggestion that the Deed taken as @rovidés for a
contrary interpretation to that offered by Defendant. As such, the Court finddaimiffi® have
not fulfilled their burden of raising a genuine issue of material fact that woedtlple summary
judgment for Defendant on the merith€lobjective manifestations of the agreement require

disbursementfahe remaining Insurance Proceeds to CitiMortgage.

Claims in Equity

Notwithstanding the language of the Deed, Plaintiffs rely on arguments basedyrte
achieve their desired disbursement of funds. Plaintiffs suggest that “[tjo owtthé Plaintfs
to be reimbursed for the payment of attorneys’ fees would unjustly éhedbefendant at the
Plaintiffs’ expensé.Dkt. # 34, p. 5. Plaintiffs move the Court to find that Plaintiffs are entitl
under the common fund theory for compensation fofittacial expenses incurred in creatin
pool of money that inures to the mutual benefit of both Plaintiffs and CitiMortgage.

Despite the strong appeal to tlemtiscience of [this Court] for equitable relief,” the
Court is “powerless to grant it if thene from whom it must come would be deprived of a leg

right.” Manufacturers” Fin. Co. v. McKey294 U.S. 442, 449 (1935)(internal citations omittg
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It is well-settled that “a court of equity, in the absence of fraud, accidence, or mistakat, ca
change the terms of a contradtd” Equitable relief is not available where there is an adequ
remedy at lawSee, e.g., Kucera v. State, Det. Of Trans$0 Wash.2d 200, 209, 995 P.2d 6
(2000);Ballard v. Wooster182 Wash. 408, 413, 45 P.2d 511 (1935)(“Equity does not inter
where there is a complete and adequate remedy at law.”).

In the instant matter, theqquitable remedies that Plaintiffs seek are unavaikbmn
adequate remedy existslav and as Plaintiffs’ have not alleged that the Deed is unenforce
for reasons of fraud, accident, or mistake. Plaintiffs argue that Defendant wouldisigyunj
enriched if Plaintiffs are not reimbursed for the payment of attorneys’ Femvever, unjust
enrichment is only available as a method of recof@ryhe value of a benefit retained where
court is able to imply a contract-law because a prexisting, controlling contractual
relationship is absenY.oung v. Youndl64 Wn.2d 477, 191 P.3d 1258 (2000). Here, a valid
express contractual relatiship between the parties controls the dispositicadl aff the
Insurance Proceeds sutttat equitable relief is not availabee D’Amato v. Lillie401
Fed.Appx. 291, 293-94 (9th Cir. 2010 The passage iffoung... is simply a more succinct
expression of the Washington high court's previpastablished rule that ‘[a] party to a valid
express contract is bound by the provisions of that contract, and may not disregamtcthady
bring an action on an implied contraetating to the same mattan contravention of the
express contract.”{citing Chandler v. Wash. Toll Bridge Autil7 Wash. 2d 591, 137 P.2d 9
103 (1943)). Plaintiffs have not argued that the work performed by their attorrisysutaide

the scope of the contract such that recovery would be available to prevent unjishentito
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the contrary, the express language of the Deed suggests that disallowairdepairti
disbursements from Insurance Proceeds was a bargainkenefit inuring to CitiMortgage.

Similarly, the Court cannot find that the doctrine of edpl@aharing entitles Plaintiffs {
reimbursement for Harper Haydses.Plaintiffs cite toMahler v. Szugsl35 Wn.3d 398, 957
P.2d 632 (1998), to support their claim that the common fund doctrine entitles them to
reimbursement for reasonable attorneys’ fees from the common fund that Hayesr
recoveredrom Allstate See also, Boeing Co. v. Van Geméd4 U.S. 472, 478 (1980)
(explaining that theommon fund doctrine provides that fitigant or a lawyer who recovers &
common fund for the benefit ofgeerson other than himself or his client is entitled to a
reasonable attorney’s fee from the fund as a whol@lI3intiffs’ reliance on this equitable
sharingrule isagainmisplacedas equitable relief is unavailable where an adequate remedy
exists at law based on theambiguous terms ¢fie Deed as the contract governing the right
and relations between the parti8ee Matsyuk v. State farm Fire & Cas, €83 Wash. 2d 643
272 P.3d 802, 80 (“The equitable sharing rule derives from principles, of equity, not contr
language.”)Fisher v. Aldi Tire, InG.78 Wash.App. 902, 908, 902 P.2d 166 (1995)(finding i}
the insurance context that contractual rights control over relief basednonorolaw equitable
sharing rule).

Moreover, the equitable and policy interests motivating the common fund doctrine
apply in this case. Unlike the prototypical insurance case governed by the egshitathg rule
in which counsel for insured recoups a common fund from which an insurer obtains a ber|
otherwise unavailable, Harper Hayes biasply assisted Plaintiffs in obtainifigndsto fulfill

their contractual obligatioto pay off their loan principle to CitiMortgag€ompare Matsyuk
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173 Wash.2d 643, 658. Plaintiffs also obtained in settlement with Allstate supplementabfy
cover non-contractual costs, including attorneys’ fees. To permit Plaiotifé€oup from the
Insurance Proceeds could be construed as awarding them a double benefit. In additade ¢
fee sharing in the instant case does not promote greater access to thegystiemlas in class
action cases where putative plaintiffs would otherwise be unable to obtain calorephare

Covell v. City of Seattle1237 Wash.2d 874, 891, 905 P.2d 324 (1995). The common fund

doctrine cannot, in this case, override the bargained-for rights secured by thef Deast.

Interpleader Attorney s’ Fees

CitiMortgage claims that it is entitled to attorneys’ fees and costs agsdevith having
to defend this action under Paragraph 26 of the Deed of Trust. Paragraph 26 provides, in
part: “Lender shall be entitled to recover its reasonable attornegsafekcosts in any action d
proceeding to construe or enforce any term of this Security Instrument.” Dktl #245.
Plaintiffs do not dispute th&itiMortgage is entitled to attorneys’ fees if it prevails on final
judgment but rather claim that Plaintiffs are entitled to an award of attorm@guhder RCW
4.84.330f they persuade the Court that CitiMortgage is in error as to it understanding of
Paragraph 5.

The purpose of RCW 4.84.330 is to convert unilateral attorney fees provisions, su
that contained in Paragraph 26 of the Deed, into bilateral proviSessMahler135 Wash. 2d
at 398 (explaining that public policy forbids one-way attorneys’ fee provisions). R8¥1\330
is designed to ensure that parties will betdeterredrom bringing actions on a contract or leg

“for fear of triggering a onsided fee provision.Wachovia SBA Lending, Inc. v. Kraf65
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Wash. 2d 481, 498 (2009). The statute provides thadrthailingparty shall be awarded
attorneys’ fees in “any action on a contract or lease..., where such contract opésziseadly
provides that attorneys’ fees and costs, which are incurred to enforce the provision of s
contract or lease, shall be awarded to one of the parties.” RCW 4.84.330. The statatetkef|
prevailing party as “the party in whose favor final judgment is rendeled.”
As the Court herein renders summary judgment in favor of Defendant, CitiMorggage
entitled to reasonable attorneys’ fees and costs under both Paragraph 26 of thedbt@wa
4.84.330as the prevailing party in this actidditiMortgage must submdocumentation of its

fees and costs associated with defending this action before an award canrbmeeter

Conclusion
For the reasons stated herein, the Court hereby ORDERS that PlaintiffshNtati

Disbursement of Funds (Dkt. # 23) is DENIED and Defendant’s Motion for Summamndatg

(Dkt. # 30) is GRANTED. The $185,717.19 currently held in Plaintiffs’ counsel’s trust accpunt

shall be disbursed to CitiMortgage within ten business days of theaéntig Orderlt is
further ORDEHED that CitiMortgaged entitled to recover its reasonabt®rneys’ fees and
costs associated with its defense of this action. Defendant shall submit a statesti®nneys’
fees and costs to this Court for determinationnod\vaard.

DATED this17 dayof December 2013.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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