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v. CitiMortgage, Inc.

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

DANE C. JOHNSON and KATHLEEN M.
JUSTIN, Husband and Wife,

Case No. 2:13-cv-00037 RSM
Plaintiffs,

V.

CITIMORTGAGE, INC., a Federally Insured)] ORDER GRANTING IN PART
Bank, DEFENDANT'S MOTION FOR
ATTORNEYS' FEES

Defendant.

THIS MATTER comes before the Court btotion for Attorneys’ Fees by Defendant
CitiMortgage, Inc. (“CitiMortgage”). Dkt. # 54. Kang considered the parties’ briefs in suppq
and opposition, Declarations and evidence suppone@with, and the renmaler of the record,
the Court grants Defendant’s Motion in partiawards attorneysées in the amount of
$40,342.50.

Factual Background

The facts of this matter are provideddetail in the Cours Order on Motions of

December 17, 201%ee Dkt. # 49. This case involves thesdursement of insurance proceeds

related to the real properiycated at 16705 Maplewild Avenue SW, Burien, Washington 98
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(“the Property”). Plaintiffs’ former counsel, HapHayes, recovered insurance proceeds from
Allstate Insurance Company after a storm sdyatamaged Plaintiffs’ residence located on the
Property. Defendant CitiMortgage the mortgagee by assignmef the Property, to whom
Plaintiffs owed a principal balance on thieian of $281,355.68 as of July 31, 2013. Dkt. # 31,
10. As part of a settlement with Plaintifslistate made a voluntary tender of $236,250 in
insurance proceeds via a check jointlygiale to CitiMortgage and PlaintiffSee Dkt. # 24-2,
Ex. 4, 1 D. The check would have becomeestal February 29, 2013 if not negotiated before
that time. See Dkt. # 1-1, p. 10.

After negotiations between Plaintiffs and CitiMortgage over endorsement of the
insurance proceeds check broke down, Plairii#g the instant lawsuit in King County
Superior Court on December 18, 2082 Dkt. # 1. Plaintiffs’ Amended Declaratory Complajnt
and Interpleader set forth #& causes of action, the firstwaiich requested endorsement and
interpleading of the insurance proceeds checktha second of which requested disbursemgnt
of a portion of the insurance proceeds to covamniffs’ attorneys’ fees associated with the
Allstate litigation as well as the instant acti@e Dkt. # 1-1, p. 7. CitiMortgage removed this
action pursuant to this Court’s diversityigdiction and subsequtiyn endorsed the check,
agreeing to have it deposited iRtaintiffs’ counsel’s trust acunt. CitiMortgage also agreed to
release $50,532.81 from the trust account to pathiBvdemolition of the residence. Plaintiffs
then filed a Motion to Disburse Funds, segkdisbursement of $123,463.56 from the Insurance
Proceeds for attorneys’ fees for this actiod ¢he Allstate litigatn. Dkt. # 23. CitiMortgage
countered with a Motion for Summary Judgmetdajming entitlement to the proceeds pursuant

to the terms of the governing Deed of Trust. Dkt. # 30.
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Following oral argument and Court-ordegpplemental briefing, the Court denied
Plaintiffs’ Motion to Disburseind granted CitiMortage’s Motidior Summary Judgment. Dkt.
49. As aresult, $185,717.19 was disbursed to Citifymye. Dkt. # 50. In the Court’s Order or
Motions of December 17, 2013, the@t found that CitiMortgage is entitled to seek reasona
attorneys’ fees and costs under Paragraph #8tedDeed of Trust and pursuant to RCW 4.84
as the substantially prevailing party in this actigee Dkt. # 49, p. 16. The instant Motion for
Attorneys’ Fees followed.

Analysis

The Court applies the law tife State of Washington witkgard to the allowance of
attorney fees in this diversity actiavlichael-Regan Co., Inc. v. Lindell, 527 F.2d 653, 656 (9th
Cir. 1975). The measure and mode of compensatisndh an action is tkrmined according tq
agreement between the parties; RCW 4.84.010. In the instant ttex, Paragraph 26 of the
Deed of Trust provides that theéhder shall be entitled recover its reasonable attorneys’ fe
and costs in any action or pesding to construe or enfmr any term of this Security
Instrument.” Dkt. # 56, Ex. 3, 1 26. Plaintiffs hawa questioned the validityf this contractual
provision, and the Court fails tocate any reason to do so now. Because this action involvd
construing the terms of the Deed of Trust, Citiade is entitled to recover its reasonable f¢
and costs.

Where, as here, a contract is silentaathe method of calculation of reasonable
attorneys’ fees, courts in Wasgton employ the lodestar methdgtest Inc. v. Costco
Wholesale Corp., 128 Wash.App. 760, 773 (2005). Under thgpr@ach, a lodestar fee is first

determined by multiplying a reasonable houdie by the reasonable number of hours spent]
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litigation. Id. The party seeking fees bears the burafgoroving their reasonableness, includi
by providing reasonable documentation of the work perfori@sdMahler v. Szucs, 135
Wash.2d 398, 434, 987 P.2d 632 (1998). Such “docuti@mtaeed not be exhaustive or in
minute detail, but must inform the court, in adxh to the number of hours worked, of the tyq
of work performed and the categoryaitorney who performed the work.. Bowersv.
Transamerica Title Ins. Co., 100 Wash.2d 581, 597, 675 P.2d 193 (1983).

In making the initial lodestr calculation, the court manot merely rely on billing
records provided by the moving party’s attortey must also make an independent assessi|
of what constitutes reasonable fefestzer v. Weeks, 122 Wash.2d 141, 151, 859 P.2d 1210
(1993) (citingNordstrom, Inc. v. Tampourlos, 107 Wash.2d 735, 744 (19879¢e also RPC 1.5.
The number of hours actually spent by the prevailittorney is a relevant, but not dispositivg
factor.Nordstrom, 107 Wash.2d at 74Zhe Court limits the lodestar to “hours reasonably
expended, and should therefore discount hours spent on unsuccessful claims, duplicated
otherwise unproductive timeBowers, 100 Wash.2d at 598ee also Mahler, 135 Wash.2d 398

434 (“Necessarily, this decision requires thartto exclude from the requested hours any

wasteful or duplicative hours aiaahy hours pertaining to unsuccessfully theories or claims.”).

In determining the reasonableness of an hourly caterts consider the usual billing rate as w
as factors such as the lewdlskill required by thk litigation, its undesitality, the amount of
potential recovery, and ¢hattorney’s reputatioBowers, 100 Wash.2d at 597. A reasonable
hourly rate should reflect the prEiing market rates of similarlgituated attorneys practicing i

the communitySee Blumv. Stenson, 465 U.S. 886, 895-96 n. 11.

ORDER GRANTING ATTORNEYS FEES -4

e

nent

effort, or

ell

-




© 00 N o o b~ w N Pk

N N N NN N DN P P PR R R R R R
o g »A W N P O © 00 N O O M W N B O

The lodestar fee may next be adjusted anghvor downward in the Court’s discretion

based on other external factarg;luding “the contingent natui@ success and the quality of

work performed.1d. at 598;see also Mahler, 135 Wash. 2d at 434. Adjustments to reflect the

quality of work performed are raras the quality of work is typically reflected in the initial
lodestar calculatiorBowers, 100 Wash.2d at 598 he size of the fee geiest relative to the
amount in dispute is also a “vital consideration” in assessing the reasonableness of the rg
See Fetzer, 122 Wash.2d at 150.

1. Reasonable Hourly Rate

CitiMortage requests fees of $300 per hourlfd2.7 attorney hours for Leta E. Gormg

pquest.

$350 per hour for the 2.9 attornkgurs for Russell D. Garre®225 per hour for the 2.0 attorney

hours for Heidi Mason, and $190 per hourtfox 64.4 hours expended by two paraledgds.
Dkt. # 55, Ex. 1. CitiMortgage further requests fees related to preparation of a reply to the
Motion of $300 per hour for the 11.2 attornegsits for Gorman and $190 per hour for the 2
hours for Stein. The rate requested by Gormanpthcipal attorney on the case, is below heg
standard hourly rate for 2013 of $325 per hawd i line with the customary rates charged b
attorneys in this forum. Dkt. # 55, { € also, MacDonald v. Lincoln Nat. Life. Ins. Co., 2010
WL 2985688 (W.D. Wash. 2010) (finding $300 per houatbbrney time to be an appropriate
hourly rate). Similarly, the Court finds the hourte charged by attorneys Mason and Garrg
for the few hours that they expended in thig/ition to be reasonabbhnd commensurate with
rates ordinarily charged by attorneys in this distfeg, e.g., Shell v. North Thurston School
Dist., 2014 WL 2154488 (W.D. Wash. 2014) (findi$§g75 per hour reasonable for attorney

fees).
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As to the $190 per hour requested for pardlésgss, the Court finds this rate to be
excessive in relation to rates typicatlyarged by paralegals in this forusee, e.qg., id. (finding
$125 per hour of paralegal time reasonaiVg¢Donald, 2010 WL 2985688 (samejallis v.
BNSF Ry. Co., 2014 WL 1648472 (awarding $100 per hour expended by paralegal). While
Court does not question Stein’s experience and ability, the requoestddgal fees are
nonetheless excessive with resgedhe nature of this litigain, which was narrow in scope a
presented questions that werather unique nor demanding@fceptional skill. The Court
accordingly finds a rate of $125 per hour appmterfor time expended by paralegals in this
action and employs it in éhlodestar calculation.

2. HoursReasonably Expended

In assessing hours reasonably expendehisritigation, the @urt takes the billing
records provided by CitiMortgage’s counsebastarting point andxcludes hours spent on
unsuccessful claims and duplicative effdfiahler, 135 Wash.2d 398, 434. Defendants contg
that 117.6 attorney hours and 64.4 paralegal ktaffs (as well as an additional 11.2 attorney
hours and 2.1 paralegal hours spent replyingdartstant Motion) are esonable in a case of
this type, which was removed from state caumd resolved on summary judgment. Plaintiffs
argue that the Court should deny fees entiaslZitiMortgage could and should have taken g
to avoid litigation, including byegotiating settlement or endargithe insurance proceeds ch

prior to the interpleader actiom the alternative, Plaintiffsontend that hours expended were

the

nd

S

teps

bck

excessive in relation to the nature of the litigatand with respect to the fees that CitiMortgaige

was willing to allow Harper Hayzein the Allstate litigation.
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The Court finds Plaintiffs’ argument for tikemplete abrogation of attorneys’ fees

unpersuasive. Without a doubt, the chain of grgation emails presented by Harper Hayes i

=

opposition to the instant Motion evidences afottunate lack of responsiveness and foot-
dragging on the part of CitiMortgage and a temayeto carelessly mislead Plaintiffs into
believing settlement to be imminete generally, Dkt. # 62. The Court also agrees that
litigation, both of this actiomand the Allstate proceedings, may have been avoidable had
CitiMortgage clarified its position on disbursement at an earlier stagee.g., id. at {1 10, 12.

While CitiMortgage’s conduct prior to litigation left much to be desired, CitiMortgage was

nonetheless entitled to assert itghts to the insurance proceedssatie and, as the substantially
prevailing party, is entitled by camact and statute to collect remsble attorneys fees incurred.
The Court does, however, find the number of hours requested to be excessive, though it
declines to arbitrarily calibrate them to the niggfed fees for Harper Hayes in the very different
Allstate litigation. While Defendant prevailed &haintiffs’ claim for disbursement of insurange

proceeds to Harper Hayes, Plaintiffs succeed@ibtaining their desired result on their first

claim for endorsement of the insurance procebask itself. Accordingly, the Court discount

\"2

the total hours billed by the 7attorney hours and 0.7 paralegal Itinat it finds pertained to
endorsement of the chec®ee Dkt. # 55, Ex. 1, pp. 2-3. The Court also finds 0.2 attorney hqurs
and 3.3 paralegal hours related to verifyingestaturt records pertaimg to removal of the
litigation to this Court to be dupktive and discounts them accordingly..at p. 2. Given the
narrow scope of this case, theutt further discounts as dupltoge and unnecessga9.1 attorney
hours related to review of unspecified do@nts, communications, finalizing filings, and

preparing supplemental briefing. Finally, t&eurt finds unreasonable and duplicative the
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request for 3.6 attorney hours billed on Jan2&y2014 for “finaliz[ing]draft in support of

motion for fees,” as Defendant had submitted this motion two weeks prior, on January 14} 2014,

and already substanifiabilled for it. See Dkt. # 64, Ex. 2.

3. Lodestar Fee

Accordingly, the Court determines thabsonable hours expendadCitiMortgage in
this litigation amount to 62.5 paralegal hoargl 108.8 attorney hour&pplying the reasonablg
hourly rates specified hereithe Court determines the Ictar fee to be $40,342.50. The Court
does not identify additional groungisstifying an upward or downwd departure from this fee
award and further finds it to be reasonahbléght of counsel'secovery of $185,717.19 on
behalf of their client.

Conclusion

For the reasons stated herein, the CourlheORDERS that Defelant CitiMortgage’s

Motion for Attorneys’ Fees (Dkt. # 54) is GRAKED in part. The Court finds that a total of

$40,342.50 in attorneys’ fees is reaable and shall be awardedGd@iMortgage in this matter.

Dated this 28 day of May 2014.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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