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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
ARMANDO ALMENDAREZ, et al., )
) CASE NO.C13-0086MAT
Plaintiffs, )
)
V. )
) ORDERRE:PLAINTIFFS’ MOTIONS
BNSF RAILWAY COMPANY, ) FOR SUMMARY JUDGMENT
)
Defendans. )
)

INTRODUCTION

Plaintiffs Almendarez, Crosby, Drecksel, Gillings, Geiss, King, Leonard, Re
Winfrey, and Herronthe latter of whom isepresented bgeparateounselfiled Motions for
Summary Judgment ithis matter pursuant tbe Federal Rail Safety A¢tFRSA”), 49 U.S.C|
§ 20109. (Dkts. 54 & 55.) Plaintiffseekpartial summary judgment on the issue of whe
defendant BNSF Railway Company (BNSH)lated FRSA and requesthat the current trig
dates be maintained for a jury determination as to damages. Alternativetyiffidaequest

that the Court enter an order stating that any and all material facts not genuitisfyute be
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treated as established in this case. Fed. R. Civ. P. 56(Q).

BNSF opposes the motions for summary judgmasdertinghe existence of genuin
disputes as tmaterial fact requiring a jury’s determination as to witness credibiliypkt.
57.) BNSF alternatively argues that, even if the Court were to reach a iitgd
determination, plaintiffs fail to establish a FRSA violation. BNSF also résjtiest the Cou
decline to accept the invitation to establish undisputed facts on summary judgment.

Now, having considered the mot®mwpposition, and remaindef the record, the Cou
finds and concludes that the pending motions must be DENIED based on the exist
genuine disputeas to material fastprecluding a rulingpn summary judgment.The Court
also declines to reach a determination as to undisputed facts.

BACKGROUND

BNSF is a railroad carrier engaged in interstate commerce and subjectAo FRNESF
is required by federal regulation to report employee injuries of certainityeteethe Federa
Railroad Administratior(hereinafter “reportable injuries”and to refrain from harassment
intimidation calculated to discourage or prevent employees from reportimgjut9 C.F.R.
88 225.11, 225.33.  BNSF, accordingly, requires its employees to report all injuries,aesg
of severity. See Dkt. 1, 19; Dkt. 9, 111.)

At all times pertinent to this mattd8NSF employeglaintiffs as part of a constructig
group or*gand under the supervision of construction roadmaster Kasie Hallee gang wa
based in Interbay, Seattle, Washington and assigned to build railroad track in and arg
Seattle area as part of the Sodmadnsit commuter project.

The incident giving rise to this matter occurred during a morning meeting coddiyc
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Holle on or about January 14, 201Plaintiffs aver that, durindné meeting, Holle addresse

the injury record of the gang, deedit excessive in comparison to other track construg
groups and advisethatthe gang would be abolished if any additional injuries occurr&ae,
e.g., Dkt. 5420 (Ex. R)) Plaintiffs further contend that, after one or more memioérthe
groupvocalized concern that their jobs had been threatened, Holle respétudect shoot the
messenger=leadingplaintiffs to believe the threat came from above Holle and at the dirg
of BNSE (Id.) Plaintiffspoint to a variety of factors, including issues of seniority and
minimal work opportunities available at that times relevant to their concern as to

abolishment of the gang. Sde Dkt. 54 at 3.) They also assert the existence and relevan

1%

d

tion

action

the

the

ce of

a BNSF program providing cash bonuses to management employees based on the number of

reportable injuries. 1. at 4.)

BNSF refutes plaintiffs’ depiction of the statements made by Holle durergadrning
meeting. Holleatteststhat the gang’s project, already extendeds scheduled to end
February 1, 2010andthat she had been working on securing a pesject. (See Dkt. 58.)
Sheconfirmsthat thegang had sustained more injurtésinany track group in the divisio
(Id.) Holle maintains that, during the meeting, she discussed how the gang could be s
prevent injuries, asked howt could learn from work groups with fewer injuries, &
“speculated that groups that work safer may have a competitive edge fog gettr work” in

an effort to help the gang “get every advantage for finding new work as a grouptoyiimg

[its] safety.” (d., 113.) Holle further maintains thaaftersome individualsaised concerns

sheexplained she was not making a thydlaat the goalvas to prevent injuries from occurrin

and that, if an injury did occur, it must be reportedd., {(11415.) Holle denies saying toh’t
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shoot the messenger,” that the group would be abolished if another injury was repohiat
she was told as shidby management. Id;, 1956-20.)

No further incidents are at issue in this matter. It is undisputed, for exahqiléet
construction gang began work on a nawject in Everetfollowing cessation of work at th
Interbay location (Id., 129.)

On July 9, 2010 plaintiffs filed a complaint with the United States Departmer
Labor, Occupational Safety and Health Administration (OSHa#gging violation of FRSA
throughHolle’s threatthat their jobs would be abolished if they reportedadditionalinjuries
(Dkt. 5422 (Ex. T).) In a position statement offered in response to the complaint, B

statedthat plaintiffs’ work group “suffered injuries at a rate three times as’ lagtsimilar

groups;that the occurred after thienth and eleventh injuries sustained

tipping point
December 200%hat it was well known thgroupwould be abolished at the conclusion of
Sound Transit project in February 2QEnhdthat Holle conducted an “employee discuss
regarding the unsafe behaviors leading to the rash of recent injurggg]jéxplainedthe
“unremarkable principle” that, “in the competition for additional work, the safesk groups
are often selected for obvious reasonsDkt( 5423 Ex. U) at 34.) BNSF also otherwis
denied thallegations raised by plaintiffs in their complaint, including the contention tHht
“made the comment ‘don’t shoot the messengerld. 4t 5.)

A Regional Administrator foOSHA, in a January 11, 2018ecision dismissed th
complaintupon concluding plaintiffs “suffered no adverse actions.” (Dkt284EXx. V).)

On Appeal, an Administrative Law Jud@&LJ) found the Regional Administrator “viewsg

‘adverse action’ too narrowly, given the text of the Secretary’s regultadnmeaches beyor
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losses of cash, benefits, or seniority, to bar intimidation, threats, restraints, anbrtg¢
(Dkt. 5425 Ex. W) at 3) The ALJ found the allegations merited a trial and set atpaé
schedule. Plaintiffs opted, instead, to seek relief in this Court.

DISCUSSION

Summary judgment is appropriate when a “movant shows that there is no g

dispute as to any material fact and the movant is entitled to judgment as a matter of éaly.

R. Civ. P. 56(a). The moving party is entitled to judgment asagiemof law when th
nonmoving party fails to make a sufficient showing on an essential elementaafskisvith
respect to which he has the burden of pro@elotex Corp. v. Catrett, 477 U.S. 317, 3223
(1986). The Court must draw all reasonable inferences in favor of the nonmoving
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).

The central issue is “whether the evidence presents a sufficient disagrezneguire

D

enuine

D

part

submission to a jury or whether it is so esided that one party must prevail as a matter of law.”

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 25%2 (1986). The moving party bears
initial burden of showing the district court “that there is an absence of evidence totshp

nonmoving partis case.” Celotex Corp., 477 U.S. at 325. The moving party can carry

initial burden by producing affirmative evidence that negates an esselgimaént of the

nonmovant’s case, or by establishing that the nonmovant lacks the quantum of evideeat
to satisfy its burden of persuasion at tridllissan Fire & Marine Ins. Co., Ltd. v. Fritz Cos.,,
Inc., 210 F.3d 1099, 1102 (9th Cir. 2000). The burden then shifts to the nonmoving f
establish a genuine issue of material fadMatsushita Elec. Indus. Co., 475 U.S. at 585-87.

In supporting a factual position, a party must “cit[e] to particular parisatérials in
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the record . . .; or show[] that the materials cited do not establish the absence oeprésenc

genuine dispute, or that an advepsgty cannot produce admissible evidence to suppo
fact.” Fed. R. Civ. P. 56(c)(1). The nonmoving party “must do more than simply ship

there is some metaphysical doubt as to the material fadtafsushita Elec. Indus. Co., 475

U.S. at 585. “[T]he requirement is that there be genuine issue of material fact. ... Only

disputes over facts that might affect the outcome of the suit under the goveninglil

properly preclude the entry of summary judgmenfhderson, 477 U.S. at 2448 (emphasig

't the

w tha

in original). Also, “[tthe mere existence of a scintilla of evidence in support of the

non-moving party’s position is not sufficient[]” to defeat summary judgmenttiton Energy

Corp. v. Square D Co., 68 F.3d 1216, 1221 (9th Cir. 1995). Likewise, the nonmoving

harty

“cannot defeat summary judgment with allegations in the complaint, or with unsupported

conjecture or conclusory statementsHernandez v. Spacelabs Med. Inc., 343 F.3d 1107
1112 (9th Cir. 2003).
A. FRSACIlaim

FRSA serves to pronote safety in every area of railroad operations and re
railroadrelated accidents and incidefits49 U.S.C. § 20101. Pursuant to FRSA, a railr
carrier ‘may not discharge, demote, suspend, reprimand, or in any other way discr
against an emplee if such discrimination is due, in whole or in pPatt, an employee’s
engagement in various protected activities, including “notify[ing], or atf@mgpto notify, the
railroad carrier or the Secretary of Transportation of a welded personal iojy or
work-related illness of an employeé § 20109(a)(4). Implementing regulations clarify th

discriminatory acts in violation of FRSA include, but are not limited tofimidating,
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threatening, restraining, coercing, blacklisting, or discipliniag employee if suc
discrimination is due, in whole or in part, to the emplégdawful, good faith act done,
perceived by the employer to have been done or about to be done[.]” 29 C
1982.102(b)(1).

FRSA explicitly incorporates by referenche rules and procedures applicable

Wendell H. Ford Aviation Investment and Reform Act for the 21st CentUhR(21")

=

F.R. §

to

whistleblower cases49 U.S.C. § 2019(d)(2)(A) (actions Shall be governed under the rujes

and procedures set forth in [49 U.S.@2ZA.21(b)],"including burdens of proaffraujo v. New
Jersey Trans. Rail Op., Inc., 708 F.3d 152, 157 (3d Cir. 2018) As such, the Court employs
two-part, burdershifting test in analyzing a FRSA claimAraujo, 708 F.3d at 1558
(“Unquestionably, AR-21 burden-shifting applies to cases brought under the FRSA.”)
Plaintiffs bear the initial burden of showing, by a preponderance of the eviderc
(1) they engaged in a protected acti\(ity were perceived to have engaged or to be abo
engae in protected activity)2) the railroad carrier knetheyengaged in the protected activ|
(or perceived the employet have engaged or to be abauéhgage in protected activifyB)
they suffered an adverse action; and (4) the protected adtivifyerception thereofjvas &

contributing factor in the adverse actiod9 U.S.C. § 20109(d)(2)(A)(i) (citing 49.8.C.8

42121(b); 29 C.F.R8 1982.104e)(1)(3); Araujo, 708 F.3d at 157.If plaintiffs establish this

prima facie claim, the burden shifts to the railroad carrieddmonstrateé'by clear and

convincing evidence that it would have taken the same adverse action in the absen

1 The Third Circuit’s decision iAraujo is the lone federal appellate decision addressing F
subsequent to 2007 amendments addingratdliation measures to the statute.
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complainants protected activity. 29 C.F.R.8 1982.104(e)(4)see also 49 U.S.C. § 2010
(d)(2)(A)(i) (citing 49 U.S.C. § 42121 (p)Araujo, 708 F.3cat 157-60.

As plaintiffs observe, and as recently found by the Third Circuit, the bsitiétimg
framework applicable to FRSA cases “is much more protective of plagmifioyees” ang
“much easier for a plairffito satisfy than theMcDonnell Douglas standard[]” appliedn
employment discrimination casesAraujo, 708 F.3d at 1589 (discussingMcDonnell
Douglas Corp. v. Green, 411 U.S. 792 (1973)). That is, a plaintiff in a FRSA case need
show that proteded activity is a “contributory factor” in a retaliatory action, “not the sol
even predominant cause.ld. at 15860. As explained inAraujo, the adoption of thi
framework reflects a purposeful intent to be protective of plaiatifployees in retaltion
cases relating to injury reporting.ld. at 15960 (recounting history surrounding007
amendments to FRSA as including consideration of allegations that “railroady
management programs sometimes either subtly or overtly intimidate emplayeagporting

on-thejob injuries[,]” “a long history of underreporting incidents and acciderits the
industry, and that “one of the reasons that pressure is put on railroad employees put
injuries is the compensation system; some railroads $igervisor compensation, in part,
the number of employees under their supervision that report injuries to the Fedeyat
Administration.”)

Although reserving its right to dispute plaintiffs’ satisfaction of the first ammorsk

elements of the prima facieclaim, BNSF does not here raise a challenge to plaint

only

e or

saf

to re

on

iffs’

contentions that they engaged in pragdetctivity or that BNSF had knowledge they engaged

in such activity. (Dkt.57 at6,n.2.) The Court, as such, focuses otiigdisputedhird and
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fourth elements of the prima facie claim.

1. Adverse Action

Plaintiffs argue the preponderance of the evidence demonstrates Holle tadkehse

action of threatening plaintiffs with job abolishment in the January 2010 meefsg49

U.S.C 8§ 20109(a)(4) (prohibiting discrimination relating to the reporting of injuries)28nd

C.F.R. § 1982.102(b)(1{defining discrimination as including, but not limited to, threats,

intimidation, restraint, coercigmlacklisting, or discipline). Plaintiffs allege Holleaddressed

the injury record of the gandeemedt excessive in comparison to other groups, advised the

gang would be abolished if any additional injuries occurred, and, after complanmgtsoiced

responded: “don’t shoot the messengef3ee, eg., Dkt. 5420 (Ex. R).) They point to

support for their claim in the form oifiter alia, signed statements from plaintiffs and gang

foreman Jose Campos dated in January 2@s. 54-D (Ex. R and 5421 (Ex. S)),
deposition testimony of platififs, Holle, and norparty withessesHxs. BP at Dkts. 54 & 56)
and the position statement submittedSHAby BNSF Dkt. 54-23 Ex. U)). Plaintiffsalso
provide and cite to administrative decisi@ssupporting the conclusion that a threignding
alone constitutes an adverse action within the meaning of FR@ts. 5426 (Ex. X)and
54-27 EX. Y); seealso Dkt. 54 at 1719.)

BNSFassertshe existence of genuine issues of materialdadb the statements mg
by Holle duringthe meeng in question It points to the declaration from Holle denying §
said“don’t shoot the messengedt that the group would be abolished if another injury
reported, andlepicing her statementis the meetingas addressing issues of safety and yn

preventiondirected towards securing further work for the group, and including her spect
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that groups with better safety records had a competitive advantage in securin@nkeasyv
well asher clarification that all injuries must be reported. t((38.) BNSF naintainsthe
existence of disputes of facecessitaing a jury determination as to witness credibility aasl
such precludingsummary judgment. See, e.g., Nichik v. N.Y.C. Transit Authority, No.
10-CV-5260, 2013 U.S. Dist. LEXIS 4692 &11-12 (E.D.N.Y. Jan. 11, 2033(finding
reasonable jurors could disagree taswhether“disciplinary reinstructions,” among other
actions, constituted adverse employment actions under the National TransmhsSgscurity
Act).

BNSF denies that the stambents attested to by Haller the cases relied upon by
plaintiffs, establish the existence of any adverse acti(@ee Dkt. 57 at 89.) Also, dting
various administrative decisionrBNSF stresseshe absence dny “effect on the terms and
conditions”of plaintiffs’ employment, notinglaintiffs suffered no actualonsequencess a
result of theperceived threat. I4. at 6, 910.)

The Courffirst notes the absence of any bindorgptherwise persuasiaithority cited
for the proposition that a prianfacie claim undefRSA requires showing of both an adverse

action and a resulting effeoh the terms and conditions of employmemeither the statutg

234

the implementing regulations, nor the single federal appellate decision aagileRSA’s
antirefaliation provisionssee Araujo, 708 F.3dat 157, reflect or provide any support for the
existence othis additionaburden. The Court, as such, limits its consideration toRRSA

burdens aset forthabove. Further, having considered those burdehs, Court finds thig

\°Z}

matter inappropriate for a determination on summary judgment.

Plaintiffs’ claim rests entirely on statements made by Holle duhieghorning meeting
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on or about January 14, 201@laintiffs maintainthat the evidence- from both theirown
witnesses androm Holle — clearly demonstratea threatin violation of FRSA However,
BNSF presents a differedepictionof the statements made and not made by Holle during
meeting Contrary to plaintiffs’ contenti BNSF's opposition is not conclusory
otherwise insufficiently supported. Instead, support for BNSF’s position cioubein the
portions ofHolle’s deposition testimonyrovidedby plaintiffs (Dkt. 56-3 (Ex. L)), Holle’s
sworn declaration (Dkt. 58), and tip@sition staterant from BNSF(Dkt. 5423 (Ex. U).
Also, while paintiffs appear to assert contradictions between Holle’s deposition testimo
her declarationsge Dkt. 60 at 2-3), thefail to sufficientlyidentify or explain the significang
of any such contrdictions.

At the summary judgment stagthe Court may not weigh the evidence or m
credibility determinationdyecause tbse are'jury functions, not those of a judge.Anderson,
477 U.S. at 24%0. Seealso Waldridge v. American Hoechst Corp., 24 F.3d 918, 92(Fth Cir.
1994)(“ And because summary judgment is npager trial, the district coud’role in deciding
the motion is not to sift through the evidence, pondering the nuances and inconsisten
decide whom to believg. Where reasond® minds could differ on the material facts at isg
summary judgment is not appropriat€&ee v. Durang, 711 F.2d 141, 143 (9th Cir. 198
Also, the Court must view the evidence in the light most favorable to thenoeimg party,
Matsushita Elec. Indus. Co., 475 U.Sat587. Therefore, “[if, as to any given material fac
evidence produced by the moving party conflicts with evidence produced by the nonmo
party. . .,” the Court “must assume the truth of the evidence set forth by the nonmovin

with respect to that material fact.Furnace v. Sullivan, 705 F.3d 1021, 1026 (9th C2013
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(citing Lesliev. Grupo ICA, 198 F.3d 1152, 1157-58 (9th Cir. 1999)).

In this casgconstruing all reasonable inferences in favoBdISF, the nonmoving
party,the Courtfinds genuine issues of material fantdisputeas to the statements made
Holle at the morning meetingnd thequestion ofvhether her statements constituted a thre
violation of FRSA Thesedisputesnecessitata jury’s detemination as to witness credibili
and precludaruling on summary judgment.

2. Contributing Factor

The fourth element of a prima facie claim under FRSA requires a showinghé

protected activityor perception of that activity, was a contributfagtor in the adverse action.

BNSF avers an absence of any showing there was a threat, intimidation rionideen of
some kind. It argues that, because there was no unfavorable action, plaintiffs cannat
protected activity contributed to such actiomowever, as stated above, tBeurt finds
disputes of material fact precluding a determination as to the existence of aseaattern
The Court, as suchieclines to reach determinatioron the question of whether a protec

activity was acontributing factor in any adverse action

B. Determination as to Undisputed Facts
Pursuant to Feder&ule of Civil Procedure 56(g), if the Court declirtesgrant the
relief requested by a motion for summary judgment, “it may enter anstatargany materia

by

at

Ly

at t

prove

ed

fact—including an item of damages or other reli¢hat is not genuinely in dispute and treating

the fact as established in the caséfaintiffs, as an alternativi® their request for summal
judgment, askhat the Court issue an ordestablishing as fact any and all issues it fi

undisputed. BNSF opposes the request.
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The moving party bears theitial burden of demonstrating the absence of a ger
issue of material fact.Devereaux v. Abbey, 263 F.3d 1070, 1076 (9th Cir. 200(jting
Celotex Corp., 477 U.S. at 323) Plaintiffs here fail to identify any specific facts associd
with their request for an order pursuant to Rule 56(g). Given the lack of enffspecificity,
as well as the material factual disputes addressedealthe Court declines &nter an orde
identifying material facts not genuinely in dispute.

CONCLUSION

For the reasons set forth above, the Court finds didpiggies of material fa
precluding a grant of summary judgment and declines to enter an order pursuaet36(B).
Accordingly, plaintiffs’ motions for summary judgment (Dkts. 54 & 55) la@eeinDENIED.

The Clerkshall send a copy of this Order to the parties.

DATED this 10thday ofMarch 2014.
Mary Alice Theiler
Chief United States Magistrate Judge
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