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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

CAREY BRENNAN, NO. 2:13ev-00094RSM
Plaintiff, ORDERON DEFENDANTS’
MOTIONS TO DISMISS

VS.

OPUS BANK, a California corporation; and
STEPHEN H. GORDON,

Defendants.

[. INTRODUCTION

This matter comes before the Court on Defendants Opus Bank and Stephen
Gordon’s Motions to Dismiss. Dkt. ## 9, Blaintiff Carey Brennds employment with
Opus Bank ended in March 2012. He brought several claims against Opus Bank ang
CEO, Stephen Gordorelated to his employmenaggreement including breach of contrac
and wrongful terminatiorDefendant®©pus Bank and Gordon moved to dismPlaintiff's
complaint in favor of arbitration pursuant to a binding arbitration clause. For tlomseas

that follow, the Court grants Defendamsotions to dismiss in favor of arbitration
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[I. BACKGROUND
Defendant Opus Bank is a Califorrehartered comercial bank that was
established on September 30, 2010, following its conversion from Bay Cities Nationa

on that same day. Dkt. # 1, 1 3.23. Defendant Stephen Gordon was hired 8akisis

Bank

CEO, while PlaintiffiCareyBrennan was hired as Executive Vice President and Managing

g

Director of Corporate Developmenid. at I 3.24. Gordon and Brennan, along with threg
other executives, comprised Opus Bardenior management teald.
A. Relevant Provisions ofThe Employment Agreement
Brennan signed the Op&snk Employment Agreement (“Employment

Agreement”) in late Septemb2010.1d. at { 3.33. The Employment Agreement had begn

approved by the Board of Directors of Opus Baskvell as the Federal Deposit Insurange

Corporation (FDIC)Id. at [ 3.31-3.32. The four other member©pius Banls senior
managemernteam likewise signed their own employment agreementsf alhich were

written from the same templatk. at 19 3.26, 3.33[d. atEx. 1, 5.

—

Under Section 9(c) of the Employment Agreement, an employee has the right
terminate his employment when that termination is with “good reatshrat Ex. 4. Sectior
9(b)(ii) defines “good reason” as including such events as a material change in the
Employee’s function, duties, or responsibilities with Opus Bank, resulting in subjant
lesser responsibility without the consent of the emplagke&ection 9 provides that if

Opus Bank fails to fix the problem within 30 days of the employee’s Notice of fiatiomn

(0]

with Good Reason, the employee is entitled 8everance payment and continued benefits

for a defined period of timéd.
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Section 16 of the Employment Agreeméhie “Arbitration Clause”)titled
“Dispute Resolution Procedurestates thabinding arbitrations the sole forum for

adjudication of cotroversies or claims (except those for equitable relief) arising out of

Employment Agreement or the employee’s employment or termination of emplowuitien

Opus Bankld. at § 3.3;Id. atEx. 4. Section 16 also states tlsatch claims shall be settled

by binding arbitration in accordance with the Rules of the American Arbitration
Associationld. at Ex. 4.
B. The Events Leading Up to Brennan'’s Exit from the Company; Brennan’s Exit

As of March 2012, Brennan had doubts about the basis on which Opus Bank
making statements to potential stock purchasers about Opus Bank’s projectedidestilt
1 3.85. Brennan also felt he was being excluded from activities he had been hired to
perform.ld. at§ 3.114. For example, there was a dispute as to the handling of an
employment matter concerning Jan Schrag, a Senior Vice President, whuosatten of
employment resulted in her bringing a wrongful termination claim against Opusigsnk
was later settledd. at13.101-3.114.

Brennan voiced his concerns viaail to other members of the senior managem
team (not including Gordon) and their outside counsel about potentially misleading o

inaccurate facts being communicated to potential invedtbrat 11 3.86—-3.93. A chain of

emails among Gordon, BrennamdaDonald Royer, Opus Bank’s general counsel, were

exchangedld. at 11 3.98.

the

va

U7

ent

=

On March 19, 2012, Brennan sent Gordon and the other members of the Board of

Directors a notice of Termination with Good Readdnat§ 3.119. Brennan claimed that
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the “scopeand significance” of his duties had “materially eroded” without his consent, and
that his duties had “materially changed and diminishied.”

Opus Bank responded through Royer, who asserted that Brennan did not have “good
reason” to terminate his own employment, and notified Brennan that he had been plgced on
“administrative investigatory suspensioid’ at f 3.124. An independent investigation—
the neutrality of which Brennan disputes—was conducted by attorney Thomasl&lain.
11 3.125-3.127. Klein concluded that Brennan did not have good reason to terminate his
employment, nor did Opus Bank have cause to terminate Brennan’'s emplagnatrf.
3.128. Opus Bank accepted these findings, and notified Brennan that the Board was [now
recognizing his “voluntary resignation” from Opus Bank without “good reasdndt
3.129.

Brennanthen filed a complaint against Opus Bank and Gordon, alleging breach of

contract, breach dheimplied covenant of good faith and fair dealing, tortuous wrongfu
terminationin violation of public policy, and violations of California and Washington state
law. Opus Bank moved to dismiss the complaint in favor of binding arbitration pursugnt to

Fed. R. Civ. P. 12(b)(1) (lack of subject matter jurisdiction), 12(b)(3) (improper venug

N—r

12(b)(6) (failure to state a claim), the Federal Arbitration Act (“FAA&Nhd Brennan’s
undispuied agreement to arbitrgbeirsuant to the rules of the American Arbitration

Association (“AAA”). Defendant Gordon moved to dismiss the complaint under Fed. R.
Civ. P. 12(b)(2) for lack of personal jurisdiction, or in the alternative for the ssamsens
presented by Opus Bank: namely, lack of subject matter jurisdiction and improper vgnu
given Brennan’s agreement to resolve all claims through binding arbitritithre event
the Court does not dismiss Brennan’s complaint without prejudice, both Defendants request
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that the Court order a stay of this action until arbitration is conducted and concluded.
Brennan challenges the validity of the Arbitration Céause contends that this Court, an
not the arbitrator, must determine whether the Arbitration Clause is unconseidysabl
discussed below, the Court finds that dismissal under Rule 12(b)(3) in favor oftinitsa
warranted.

[ll. DISCUSSION

A. Legal Standard

FederalRule of Civil Procedure 12(b)(3) provides for dismissal based on improper

venueArgueta v. Banco Mexicano, S.87 F.3d 320, 324 (9th Cir. 1996). “An agreemeft

to arbitrate before a specified tribunal is, in effect, a specialized kindurhfelection
clause that posits not only the situs of suit but also the procedure to be used in resel
dispute.”Scherk v. Albert&€ulver, 417 U.S. 506, 519 (1974). Motions to enforce forum
selection clauses may be brought under Rule 12(lA(8uda, 87 F.3d at 324Nhen a
motion to enforce a forum selection clause is brought, the plaintiff cnedsurden of
showing that venue is propétiedmont Label Co. v. Sun Garden Packing, 668 F.2d
491, 496 (9th Cir. 1979). Further, “[u]nder the . .. standard for resolving motions to
dismiss based on a forum selection clause, the pleadings are not accepted asvboule, a
be required under a Rule 12(b)(6) analysésgueta 87 F.3d at 324.
B. Analysis

When the FAA governs a contract, federal law controls the issue of arfiigrabd

preempts conflicting state la®outhland Corp.465 U.S. at 12, 15-16 (1984) (“Federal

law in the terms of the [FAA] governs that issue [of arbitrability] in either statederal

v

court.”). Plaintiff appears to arguledt the employment agreement is subject to both the
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UJ

FAA and the California Arbitration Act. Dkt. 28, p.6. Because the FAA in fact preempt
state law, it is an important preliminary matter to determine whether the FAA gdtiern

employment agreemeniThe Court turns first to the issue of preemption and then to the

A\1”4

issue of arbitrability.
1. Preemption

The FAA widely compels judicial enforcement of written arbitration agezgsn
Circuit City Stores, Inc. v. Adan32 U.S. 105, 111 (2001). Enacted in response to the
historical hostility of American courts toward arbitration agreemaht{she FAA is broad
in its scope: it governs all arbitration contracts that “evidenc|e] a tramsaavolving
[interstate] commerce.” Federal Arbitration Act, 9 U.SQ [hereinafter FAA]. This
threshold is met when a contract “affect[s] commerce” or concerns a transhation t
ultimately involves interstate commerdédlied-Bruce Terminix Cos., Inc. v. Dobsd®13
U.S. 265, 277 (1995).

The Supreme Court interprets the language of the FAA as an expression of
“Congress’ intent to ‘exercise [its] commerce power to the fulliftuit City, 532 U.S. at
115 (quotingAllied-Bruce 513 U.S. at 277). Parties need not have contemplated that the
agreement would have an effect interstate commerce at the time it was formed, so lgng
as the contract does, in fact, affect interstate commaliged-Bruce 513 at 278. In
addition, the scope of the FAA is not limited to commercial contracts; it covers
employment contracts as welee Circuit City532 U.Sat 119 (holding that FAA 8 1,
which excludes “contracts of employment of seamen, railroad employees, dhanglass

of workers engaged in foreign or interstate commerce,” is properly intedpeeexclude
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from the FAA onlyemployment contracts fdransportatiorworkers, not all employment
contracts).

The contract between Defggnt Opus Bank and Brennangoverned by the FAA
because it is a netnansportation employment contract that involves and affects interst
commece. Opus Bank is a Californzartered company that was established with the
“vision” to become a “diversified super regional community bank” located in tretéie

region (California, Arizona, Nevada, Oregon, and Washington). Dkt. # 1, 1 3.11, 3.1

Plaintiff is a Washington resident. Dkt. # 1, EX. 4. In the contract, the parties state that

Brennan would reside in Washington and be compensated by Opus Bank for expensg
resulting from his travel between Washington and his “place of work” in Qaibfdd.

In Prima Paint Corp. v. Flood & Conklin Mfg. C&338 U.S. 395 (1967), the
Supreme Court held that a “consulting agreement” between a Maryland coamabay
New Jersey company wherein the New Jersey company was to “furnish advise and
consultation” tahe Maryland company, “clear[ly]” evidenced a transaction in interstaty

commerceld. at 397, 401. An agreement between a California company and a Wash

resident wherein the Washington resident agrees to serve as an ExemdiPeegident fof

the California company similarly evidences such a transa@emalso Circuit City532
U.S. at 109-110 (finding the FAA governs an arbitration agreement between a Ciicu
employee in California and Circuit City). This employment agreement satiséies
“interstate commerce” requirement of the FAAus, the FAA governs this agreement.
2. Arbitrability
Whethe a dispute as to arbitrabilishould be resolved by the court or an aabatr
depends upon whether the parties agreed to delegate that power to the affisator.
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Options of Chicago, Inc. v. Kaplabl4 U.S. 938, 943—44 (1995). Unless parties “clearly

and unmistakably” delegate that power to an arbitrator, arbitrability is for the notithe
arbitrator, to deciddd. at 944;AT&T Techs., Inc. v. Commc’ns Workers of A5 U.S.
643, 649 (1986). Theequirement of a clear statement means that silence or ambiguity

the delegation of arbitrability is resolved in favor of court adjudication, in @&strtiv the

general rule that ambiguities ambitration agreements be resolved in favor of arbitration.

First Options 514 U.S. at 94-95.

Defendats contend that the employment agreement consaghsar and
unmistakable agreement to delegate the question of arbitrability to the arbitrator
Specificdly, Defendants point to the portion of the Arbitration Clause sheteghat “any
controversy or claim...shall be settled by binding arbitration in accordaititc¢he Rules

of the American Arbitrion Association.” Dkt. # 1, Ex. 4. The American Arbitration

as to

Association (AAA”) Employment Arbitration Rules and Mediation Procedures state that

“[t]he arbitrator shall have the powernale on his or her own jurisdictignncluding any

objections with respect to the existence, scopaldity of the abitration agreement.” Dki.

# 1, Ex. 3 (emphasis added). Defendants argue that the incorporation of AAA rules, which

explicitly delegate arbitrability questions to the arbitrator, constitutekear[] and

unmistakabl[e]” agreement between the parties.

Breman on the other hand, argues that the employment agreement does not clearly

delegate the question of arbitrability to the arbitrator. He points to the ‘ahelar
unmistakable” delegation provision RentA-Center West, Inc. v. JacksonU.S._, 130 S|
Ct. 2772 (2010), to support his argument that the delegation proinsioa instant case
falls short. Dkt. # 28, p{. Plaintiff is correct to note that the agreemerRamtA-Center

ORDER ON DEFENDANTS’
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included explicit language giving the arbitrator “exclusive authority” $olke disputes as
to the enforceability of the agreement, while the text of the agreement bddagsrif and
Defendant Opus Bank includes no such langu8geRentA-Center 130 S. Ct. at 2775.
The Ninth Circuit has not held in a published opinion that incorporating the AAA
rules into an employment agreement constitutes a “clear and unmistakabigitidele
However, nearly every circuit to address the issue has concluded that this type of
incorporation of AAA rules is a clear expression of delegation to the arbitrator. F
example, the Eighth Circuit determined that an arbitration clause that stated “[a]ny
controversy or claim . . . shall be settled . . . in accordance with the CommercgbRule]
the American Arbitration Association . . .is’a “clear and unmistakable” delegation of
arbitrability to the arbitrator, as is established by AAA Rule 7(a), whidsghe arbitrator
“the power to rule on his or her own jurisdictioRdllo v. High-Tech Inst. 559 F.3d 874,
877-79 (8th Cir. 2009)Likewise, the Eleventh Circuit determined that language statinP
“arbitration shall be conducted in accordance with . . . the American Arbitration
Association” clearly delegated the question of jurisdiction to the arbitrataccordance
with AAA rules. Terminix Intern. Co., LP v. Palmer Ranch Ltd. PartnersigR F.3d
1327, 1332 (11th Cir. 2005%€ee also Contec Corp. v. Remote Solution, Co., 398. F.3d
205 (2d Cir. 2005) (agreement to settle dispute “in accordance with the Commercial
Arbitration Rues of the American Arbitration Association” was “clear and unmistakable”
delegation of arbitrability to arbitratofput see Riley Mfg. Co., Inc. v. Anchor Glass
Container Corp,.157 F.3d 775, 777 (10th Cir. 1998) (agreement to settle dispute “in
accordane with the Commercial Arbitration Rules of the American Arbitration

Association” was not a “clear and unmistakable” delegation of arbitsatml@rbitrator)
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In addition, though no published Ninth Circuit decisions speak to this issue,
unpublished desions by the Ninth Circuit and district courts in the Ninth Circuit are in
with the considerable majority of circuits: they find incorporation of AAA radelse a
clear and unmistakable delegation of arbitrability to arbitrages. Ariza v. Autonation,
Inc., 317 F. App’x 662, 664 (9th Cir. 200F)ceves v. Autonation, In@17 F. App’x 665,
666—67 (9th Cir. 2009kee, e.gJeldWen Master Welfare Benefit Plan v.-Qity Health
Care District No. 12CV197-GPC(RBB), 2012 WL 59444215, at *7 (S.D. Cal. Nov. 27
2012) (“[B]ased on the parties agreeing to the rules under the AAA, the padiedadt

that the issue of arbitrability be decided by the arbitrator.”).

ine

Although Brennandentifies additional cases to support his argument that the Qpus

Bankagreement does not delegate arbitrability, these cases are unpersuasivé. Pl
identifies California state court decisions suggesting (but not holdinghthatdorporation
of AAA rules is insufficient to establish “clear and unmistakable” delegadies Ajamian
v. CantorC02e, L.R203 Cal. App. 4th 771, 790 (Cal. Ct. App., 2012). However, the F
preempts state law on the issue of arbitrability. Thus, California state law is of little

relevance to this issue.

The favored approach among circuitios is to interpret the incorporation of AAA

rules as a “clear and unmistakable” delegation of the question of arbitradilitg
arbitrator The Court therefore adopts this approach.
a. Brennan’s Challenge to the Arbitration Clause
Having found that the incorporation of AAA rules into the employment agreem
constituted a clear and unmistakatidegation to the arbitratathe Court must next
address whether it dhe arbitrator shouldecide Brennan'’s claim that the Arbitration
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Clause is unconscionable. Plaintiff does not disputeRbaatA-Centercontrols the
guestion of whether his claims are properly before this court or an arbitrato# Dktp. 9.
However, Plaintiff misapplies the case. Plaintifhtends thaRentA-Centerdistinguishes
between two types of challenges: challenges to an arbitration agreemestiali@aiges to
an entire agreement (i.e. an agreement which includes an arbitration cleausd)as.
This is incorrect. The Supreme Court iRentA-Centerin fact distinguishes been two
other types of challenges: challenges to the validity ofléhegation provisionand
challenges to tharbitration agreemenas a whole. 130 S. Ct. at 2779. It is only when a
party challenges the delegation provision itself that the district ouarvenesRentA-
Center 130 S. Ct. at 27789. (“[w]e require the basis of challenge to be directed
specifically to the agreement to arbitrate before the court will intervenelnless [a
party] challenged the delegation provision specificallg,must treat it as valid . . . and
enforce it . . . leaving any challenge to the validity of the agreement as a whible f
arbitrator”).

That Plaintiff has misapplie@entA-Centeris further illustrated by higeliance on
the Ninth Circuit’s decisio in Nagrampa v. MailCoups, Inc469 F.3d 1257 (9th Cir.
2006).Dkt. 36 at 10. IfNagrampathe Ninth Circuit (rather than the arbitrator) heard a
plaintiff's unconscionability claim as to the arbitration provision within a tése

agreement. 469 F.3d #63. Plaintiff argues thaagrampaedablishegrecedent for this

Court to do the same. Dkt. # 36, p. 10. However, as Defendant Opus Bank notes, ngither

! Notably, the Supreme Court has distinguished between these two tyeslefges in other cas&ee
Buckeye Check Cashing, Inc. v. Cardeds%t U.S. 440 (2006) (“[U]nless the challenge is to the arbitration
clause itself, the issue of the [entire] contract’s validity is considergdebgrbitrator in the first instance.”)
However, inBuckeyethe Court was not addressing a question of whether the arbitrateemagt delegate
guestions of arbitrability tche arbitrator. This key difference mak&sckeyanapposite to the instant case.
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party inNagrampawas arguing that they had delegated the arbitrability question to the
arbitrator.Dkt. # 24, p. 6.

Plaintiff mistakenly believes that, in order to have his dispute in front of the coyrt
rather than an arbitrator, he must argue that he is challenging just thatiarbagreement
as unconscionabknd not the entire employment agreemén fact, he would need to
challenge delegation of the power to determine validithefarbitration clause as
unconscionable, and not the entire arbitration agreement in ordeptogezly in front of
the court. But, in Plaintiff's own words, tstges that he is challenging the entire arbitratjon
agreementDkt. # 28, p. 2{w] hen properly construed, Section 16 [(the arbitration clause)]
.. . Is so pervaded by unconscionability as to be unenforceable in its entse®Dkt. #
16, p.9 (“Brennan does not challenge the Brennan Employment Agreement in its entitety . .
. he is only challenging the arbitration requirement.”); BK36, p. 10 (“[the arbitration
clause] is unenforceable, and should be severed from the otherwise valid Employment
Agreament.”).

The Supreme Court RentA-Centeris clear: if a party challenges the validity of
the delegation provision itself, the court must hear that challenge. 130 S. Ct. at 2778| If a
party challenges the validity of tlaebitrationagreement as a wheglonly the arbitrator maly
hear that challeng®&entA-Center 130 S. Ct. at 2779 here the respondent argued
procedural and substantive unconscionability as to the entire agreement to althitaate.
2780. The Supreme Court decided that it need not consider such claims because n%ne of
respondent’s unconscionability challenges were specific to the delegatiosigmdSee id.
The same is true here. Brennan challenges the entire arbitfatise @s unconscionable

He does ot allegethat the incorporation of theA8 rules, which delegates the threshold
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issue of validity to the arbitrator, was procedurally or substantively unconkt@ona
Accordingly, Plaintiff's challengemust be heard by the arbitrator.
b. Opus Bank CEO Stephen Gordon
In addition to theclaims Brennamlleged agaist Opus Bank, he has brought a
separge claim against Stephen Gordon for violation of RCW 49.48.010. That statute

requires an employer to pay employees who have been discharged or haveilyoluntar

withdrawn from employment allages due to him or her at the end of the established pay

period. RCW 49.48.010.

Herg the arbitration agreement is broad in scope: it provides that “any contro

ersy

or claim arising out of this Agreementt the Employee’s employment with the bank or the

termination thereof . . shall be settled by binding arbitration . . .” Dkt. # 9, p. 12 (emphasis

added). Brennan’s claim for failure to pay wagesrageiresfirst a finding that there
were, in fact, wages due. The determination of whether Plamgfftitled to wages is at
the heart of the dispute over the employment agreement. Plaintiff's claim agaideshGo
thus “aris[es] out of” Plaintiff's employment with and termination from Opask, and is
subject to the arbitration provision.

UnderNinth Circuit precedent, this Court has the discretion to decide whether
dismiss or stay pending arbitration in this c&ee Sparling v. Hoffman Const. Co., Jnc.
864 F.2d 635, 636, 639 (9th Cir. 1988) (finding that a district court acted within its
discraion when it dismissed a party’s claims, rather than stayed tiB=oguse the Court
finds that arbitration is the proper forum for Brennan’s claims to be heard,ligsdral the
motions to dismiss pursuant to Fed. R. Civ. P. 12(b)(3) in favor of arbitration, and wit
prejudice.
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V. CONCLUSION
Having considered the motions, the responses and replies thereto, the attache
declarations and exhibits, and the remainder of the record, the Court hereby finds an
ORDERS:
(1) Defendants’ Motions to Dismiss (Dkt. ## 9, 12) are GRANTED in favor of
arbitration and without prejudice;

(2) The Clerk is directed to send a copy of this Order to all counsel of record.

DATED: June 5, 2013.

o

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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