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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
DEBI HUMANN, CASE NO.C13-101 MJP
Plaintiff, ORDERON MOTION TO AMEND,
MOTIONS FOR SUMMARY
V. JUDGMENT

CITY OF EDMONDS et al.

Defendant.

THIS MATTER comes before the Court on Defendaiy of Edmonds’s Motion for

Summary Judgment (Dkt. No. 52), Defendant David Earling’s Motion for Summary Judgment

(Dkt. No. 53), Defendant Micheal Cooper’s Motion for Summary Judgment (Dkt. No. 54),
Plaintiff Debi Humann’s Motion to Amend the Complaint (Dkt. No. 64). Having read Huma
Response to the City’s Motion (Dkt. No. 52), the City’s Reply (Dkt. No. 76); Humann’s
Response to Earling’s Motion (Dkt. No. 70), Earling’s Reply (Dkt. No. 77); Humann’s Res
to Cooper’s Motion (Dkt. No. 71), Cooper’s Reply (Dkt. No. 75); the City’s Response to

Humann’s Motion to Amend (Dkt. No. 66), Cooper’'s Response to Humann’s Motion to An

and

nn’'s

ponse

hend

(Dkt. No. 68), Humann’s Reply (Dkt. No. 79); and all related papers; the Court heRN T
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the Motion to Amend, GRANTS Earling’s Motion for Summary Judgment solely because
Earling is entitled to qualified immunity for his actions, DENIES the City’sibfofor Summary

Judgment including insofar as Earling’s actions give rise to the City'sityafaf First

Amendment retaliation, and DENIES Cooper’s Motion for Summary Judgemeapt insofar ag

Plaintiff concedes he is not liable for First Amendment retaliation

Background

Ms. Humann was Human Resources Director for the City of Edmonds beginning ir
and continuing under former Mayor Cooper. (Am. Compl., Dkt. No. 10 at 3; Humann Dep
No. 57 at 11 During 2010 and 2011 Ms. Humann raised and/or relayed concerns about th
compensation, hours worked, timesheets, and vacation and sick lédagarfCooper’s
frequently absergxecutive assistant Kimberly Col€ooper Dep., Dkt. No. 72 at 109-110,
114; Humann Decl., Dkt. No. 73 at 4}&oncerns about Ms. Cole’s compensation and houf
were also raised in the press. (Cooper Dep., Dkt. No. 72 at 55-56.) Ms. Cole complained
Mayor Cooper about Ms. Humann'’s interest in her work schedule, and Mayor Cooper dirg
Ms. Humann to desist from monitoring Ms. Cole, but Ms. Cole was not wholly satisfied by
response.Jeeid. at 119.)

In approximately August 2011, the Washington State Auditor’s Office began to
investigate Ms. Cole’s compensation after receiving an anonymous tigh(MsicHumann
denies gbmitting). (Dkt. No. 73 at 8.) Ms. Humann cooperated with the investigation and
provided information to the Auditor on two occasions in Septemlgey Joon afterward, the
mayor fired Ms. Humannld. at 10.) At the same time, Mayor Cooper placed Ms. Cole on j

administrative leave. (Cooper Dep., Dkt. No. 72 at 124.)

U
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In conjunction with the firing, Mayor Cooper issued a statement via email to neofh
the City Council and the press:

Debi Humann is no longer employed by the City. This is not a dedisadrtame lightly

but a change was needed.

The city’s ability to function relies on a relationship between the Mayor afidrstais

based on the highest level of trust and confidentidlitat level of trust has deteriorate)

to a place where | no lorghad confidence in her ability to do the job and to work
effectively with me.

In order to have the public trust the city needs a committed staff that maintains the

highest level of trust with the mayor and council.

(Dkt. No. 55, Ex. 10 at¥ Williams Dep., Ex. 1, Dkt. No. 72-2, Ex. U at 103.)

Mayor Cooper gave a similar statement to the Seattle Times: “Over time there had
series of events that just led to a breakdown in trust, and she couldn’t work effeasiyelst of
my team.” (Cooper Dep. =11, Dkt. No. 72 at 169.)

Ms. Humann then retained counsel, filed a whistleblower complaint pursuant to sta
and the policies of the City, and issued a press release about her actions. (Dkt. No. 73 at
31) Thecomplaint and press release referred to Ms. Cole’s hours and compensation &ald
“improper payroll practices.”ld. at26.) The City launched an investigation into Ms. Human
complaint as required by state lai@eeBarrett Bloom Decl., Dkt. No. 26-at 2-6.) During the
investigation, the election took place and Mayor Cooper was defeated by MngE@&irling
Decl. & Ex. C, Dkt. No. 59 at 4 & 13.) Before Mayor Earling took office, the Edmonds City
Council voted to eliminate funding for the Human Resources Director position in thgeaext
but left the final decision about staffing to the incoming magedmonds City Council Minutes
Taraday Decl.Dkt. No. 58 at 53—61; Plunkett Dep., Dkt. No. 72, Ex. 2 at 4Afey Mayor
Earling took office, he reviewed the situation and decided to temporarily teifdsaHumann

for the remainder of the year and then lay her off at the beginning of @@fdrtedly in

deferencdo the City Council’s elimination of the positiorsdeEarling Dep.Dkt. No. 724 at

er

been

ite law
11, 26—

alleg

I'S
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6—7.) Mayor Earling gave out the following rationale in a press release fromMaker’s Office:
“Having been fully advised, | was not able to reach a conclusion that Mayor Co@hetedt
against Debi Humann, but in light of various apparent misunderstandings between Mr. Cq
and Ms. Humann, | am going to give Ms. Humann the benefit of the doubt. As a result, | &
reinstating Ms. Humann as the Human Resources Director for the remainteryeét. At the
end of the year, she will be laid off due to the City Council’s elimination of thagusi(Dkt.
No. 72-1 at 36.)

Meanwhile, a separation agreement Mayor Cooper had reached with Ms. Cole wa
voided by the City Council. (Cooper Termination Memo, Dkt. No. 72 at 159-62; Bloom D¢
Ex. A)

The City of Edmonds brings its Motion for Summary Judgment on Plaintiff's § 1983
process claim regardirter initial firing in conjunction witiVlayor Cooper’s allegedly
stigmatizing statements, Plaintiff's claim for defamation regarding Mayor €t@ogtatements,
Plaintiff's First Amendment retaliation claim regarding the City Council’s eliminatidaraling
for Plaintiff's position and Mayor Earling’s actions in hiring and layingRi#intiff, and
Plaintiff's claim for wrongful discharge in violation of public poliggeeDkt. No. 52.)Former
Mayor Cooper seeks summary judgment on the same claims, though Plaintiff does not oy
summary judgment on Mayor Cooper’s liability for First Amendment retaliati®eekt. No.
54; Dkt. No. 71 at 10-11 n.11.) Mayor Earliree&s summary judgment on the First

Amendment retaliation claim on the basis of qualified immun8geDkt. No. 52.)

Finally, Plaintiff seeks leave to file a second amended complaint (Dkt. No. 6&u&ec

the proposed amendments relate to the wrongful discharge claim, they will iiesdan that

section.
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Discussion

l. Legal Standard

Federal Rule 56(a) provides that the court shall grant summary judgment if thetmo
shows that there is no genuine dispute as to any material fact and the movaredstentit
judgment as a matter of law. Fed. R. Civ. P. 56(a). In determining whetheral thspute
requiring trial exists, the court must view the record in the light most favorable to the

nonmovantAnderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986). All material facts

alleged by the nonmoving party are assumed to be true, and all inferences musnha thatv

party’s favor.Davis v. Team Elec. Cp520 F.3d 1080, 1088 (9th Cir. 2008).

A dispute about a material fact is “genuine” only if “the evidence is such that a
reasonable jury could return a verdict for the nonmoving party.” Ande4SanU.S. at 248.
There is no genuine issue for trial “[w]here the record taken as a whaterau lead a rational

trier of fact to find for the non-moving party.” Matsushita Elec. Indus. Co. v. ZenitloRautp,

475 U.S. 574, 587 (1986).

. Against City/Mayor Earling: First Amendment Retaliation

A public employee is entitled to protection agamegaliation by the employer for spee¢

on a matter of public concer8eeGarcetti v. Ceballgsb47 U.S. 410, 417 (2006). To establisl

prima facie case for First Amendment retaliation, Plaintiff must show slspg¢ke on a matter
of public concern; (2) spoke as a private citizen and not within the scope of hiat dffices as
a public employee; an@) suffered an adverse employment action, for whatprotected

speech was a substantial or motivating fac@eeKarl v. City of Mountlake Terracé78 F.3d

1062, 1068 (9th Cir. 2012). If the plaintiff meets her burden on these first three steps, ¢éme

shifts to the government to show: (d@itimate administrative interests outweigh the emplay

va

burd

ORDER ON MOTION TO AMEND, MOTIONS
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First Amendment rights; or (5) the employesuld have taken the adverse employment actid
even absent the protected speddh.

Plaintiff focuses on two potential adverse employment events: the eliomredtfunding
for her position by the Edmonds City Council and Mayor Earling’s decision to tedir@nd
then lay her off. (Dkt. No. 10 at 14-17.) Plaintiff concedes there was no First Amendment]
retaliation on the part of Mayor Cooper. (Dkt. No. 71 at 10-11 n.11.)

A. City Council and Legislative Motive

In its Motion for Summary Judgment, the City argues inquiry into the motivation of
legislature is prohibited, meaning Plaintiff’'s claim regarding the eliminationrgdsation in
the City Council budget would founder at step 3 (adverse employment action, speech wa
substantial or motivating factor). kb No. 52 at 14-16.) The City is correct that courts gene
disfavor inquiry into legislative motive, and the Supreme Court has established dedizines

to prevent judicial interference with the legislative process. For examegen v. Scott

Harris the Supreme Court established absolute immunity for local legislatorstagasenal
liability for their legislative acts. 523 U.S. 22 (1998). (Contrary to the Citgsraent,

municipalities do not enjoy the same immunfgel eatherman v. Taant County Narcotics

Intelligence & Coordination Unitt07 U.S. 163, 166 (1993).) In addition, courts often find it

unnecessary to delve into the subjective motives of legislators to determimashiutonality

of a generally applicable law. SE&y of Las Vegas v. Foleyr47 F.2d 1294, 1297-98 (9th Ci

1984).

n

the

UJ

rally

Still, motive is an indispensible part of the unique test for First Amendment retaliation

and the City’'s argument would immunize even a baldly retaliatory city courctsiole from

constitutional review. This interpretation is unnecessary. The 9th Circuschamized mult

ORDER ON MOTION TO AMEND, MOTIONS
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member city councils for improper motive in other conteSee, e.g.Kawaoka v. City of

Arroyo Grandel7 F.3d 12271239 (9th Cir. 1994).

Viewing the evideoe in the light most favorable to Plaintiff, a jury could conclude th
the City Council decision to eliminate funding for Plaintiff's position was motiviajeker
protected speech, namely, the whistleblower complaint and the October 13 pass. (&lo
discussion of public concern, see beloMey actions were drawing negative attention to the
and the Mayor’s office while she was simultaneously seeking to be rethstdter position, an
the vote took place just over a month after the protesgedchon the last council meeting

during Mayor Cooper’s terngeeCoszalter v. City of Salen820 F.3d 968, 977-78 (9th Cir.

2003) (permitting inference of retaliatory motive based on temporal proximpyession of
opposition to the speech, or evidertbat proffered explanations are false and pretextual).

B. Mayor Earling’s Actions

Because Earling was mayor, he had final policymaking authority on issues of
employment and any of his actions that constitute violations confer liability ontthe C

Edmonds, Wash., Code ch. 2.01 (effective 1983); Monell v. Dep’t of Soc.. S&363J.S. 658,

694 (1978) He personally enjoys qualified immunity if a violation of Plaintiff’'s constitualon

rights was not clearly established at the time of the alleged miscoBdwcier v. Katz533 U.S

194, 201 (2001).

1. Public Concern

The City joins Mayor Earling in arguing that the speech that allegedly letiaigation
against Ms. Humann was not on a matter of public concern. (Dkt. No. 53 at 7.) The instar
speech aissue are 1) the filing of the whistleblower complaint (Humann Decl., Dkt. Nat 73

26)and?2) the October 13, 2011 press release (Humann Decl., Dkt. No. 73 at 27).

at

City

ces of
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Although communications expressing a personal grievance about the loss of a job
not always rise to the level of a public concern, Ms. Humann'’s whistleblower catrgohali
press release clearly reference her concern over potential misuse of public fundiessential
matter of public concern. (S&kt. No. 73 at 1 (“Ms. Humann was terminated on Septembe
2011, in retaliation for her participation in an investigation, at the direction of the Ng&shi
State Auditor’s office, regarding improper payroll practices at thedZiIEdmonds.”); idat 2
(“The issue leading to her reportirgthe State Auditor arose after a number of employees
raised concerns with Ms. Humann regarding another employee, who had worked pyewibu
the Mayor and was hired by him shortly after he was appointed. The general eopressed
by the other emplgees was that the new employee was drawing a substantial salary but W
rarely present at work and had not submitted appropriate documentation supportingdtie
expense, and was given unearned vacation time and sick time by the Mayor in atintra¥e
existing City policies.”).) For his part, Mayor Cooper argues the laig@lf was a matter of
public concern. (Dkt. No. 54 at 15.) Indeed, Ms. Humann’s complaint and press release I¢
local newspaper to publish a story on her firing and Ms. Humann’s underlying concerns
regarding Ms. Cole SeeDkt. No. 73, Ex. 5.)

Cases where no allegation of misuse of public funds was at issue in an employee

grievance are thus inapplicab&ee, e.g.Desrochers v. City of San Bernardisd2 F.3d 703,

705-06 (9th Cir. 2009) (holding internal police department grievance alleging daysona

conflict that affected operational efficiency and effectiveness was not a matéliof

concern)see alsdorough of Duryea v. Guarnieri31 S. Ct. 2488, 2501 (2011) (remanding
Petition Clause case to the lower court for application of the public concgrn test

Ms. Humann'’s speech in both instances related to a matter of public concern.

may

r 22,

as
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2d a
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2. Adverse Employment Actio8Ubstantial or Motivating Factor

The City and Mayor Earling also argue Mayor Earling’s simultaneous rehinddaging
off of Ms. Humann was not an adverse employment action on the part of Mayor badsgse
his action was the rehiring, while the layoff was dictated by the budgetateofgine City
Council. (Dkt. No. 52 at 17; Dkt. No. 53 at 8-11.) Members of the City Council, however,

not see their actions as foreclosing any other option by the incoming mayeadibstieving

that they were allowing the incoming mayor to makeows decision. (Plunkett Dep., Dkt. NQ.

72, Ex. 2 at 4-6.) Furthermore, as Plaintiff notes and Mayor Earling conceded in hisialepad
Mayor Earling did make the choice to respond to the elimination of funding for a position
laying off Ms. Humann as opposed to another HR employee with less HR experieicdld D
70 at 12-13; Earling Dep., Dkt. No. 72, Ex. 1 at 6—7ai®80.)

The standard for adversity is a relatively low bar: The action taken musasenably
likely to deter employees from engag in a protected activity under the First Amendment.
Coszalter320 F.3cat 976. In context, the rehiring and layoff of Ms. Humann constituted an
adverse employment action.

Plaintiff must show that the speech was a “substantial or motivating factelidyor
Earling’s rehiring and lay off. The same context and timeline for the @iynCI's actions
applies hereA jury could rationally infer that Mayor Earling’s aetand attribution of the act tg
City Council rather than his own choicevas substantially motivated by Plaintiff's
whistleblower claim and accompanying press release.

3. Same Decision in Absence of Protected Speech

Finally, Mayor Earling argues he would have reached the same decision as to Ms

Humann’s employment even if she had not engaged in the protected speech. (Dkt. No. 5

did

Si

B at 12.)

ORDER ON MOTION TO AMEND, MOTIONS
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Mayor Earling was at the end of a chain of events which were occasiobethdyls. Humann’s

protected angbotentially unprotected speech. And to the extent that Mayor Earling found tl
Ms. Humann was patrtially “attilt” for her initial firing, he blames her excessive zeal on the
issue of Ms. Cole’s attendanc8&eeEarling Dep., Dkt. No. 72, Ex. 1 at 12.) Only a jury can

entangle the disputed factual question whether Mayor Earling would have engagediveese
enmployment actiorhad Ms. Humann not brought her concerns about Ms. Cole’s compens:
to the publicand challenged her firing by Mayor Cooper as retaliatory

4. Qualified Immunity

Given the unique character of the action Mayor Earling chose to pursue, honeise
entitled to qualified immunitypecause the alleged violation of Plaintiff’'s constitutional rights
was not clearly established at thiate. The principle that misuse of public funds is a matter g
public concern was, on the one hacldarly estalished at the time of Ms. Humann'’s stateme

SeeJohnson v. Multhomah Coun®8 F.3d 420, 425 (9th Cir.1995) (citing Roth v. Veteran'’s

Admin., 856 F.2d 1401, 1405 (9th Cir.1988)) (The “misuse of public funds, wastefulness,
inefficiency in managin@nd operating government entities are matters of inherent public

concern.”) On the other hand, no court has specifically held that reappointing and laying ¢
someone pursuant to an independent action eliminating funding for the position constitute

adverse employment actio@f. Dahlia v. Rodriguez735 F.3d at 1078-79 (holding that placir

someone on administrative leave could constitute an adverse employment actiia)y Da
Stehr 491 Fed. Appx. 799, 801 (9th Cir. 2012) (reversing denial of geaifinmunity for policg
chief on basis that 9th Circuit had not previously decided whether placing someone on
administrative leave could constitute an adverse employment adfiapgr Earling therefore

had a good faith basis for believing that the employment action he took was not “adveise

nat

ation
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First Amendment retaliation lavitill, because Mayor Earling’s actions cawegrise to
municipal liability, summary yidgment cannot be granted to the City onRinst Amendment

retaliation claim arising out dfis actionsSeelLore v. City of Syracusé70 F.3d 127, 164 (2d

Cir. 2012) ¢€iting Kentucky v. Grahanm473 U.S. 159, 166—67 (1985)).

1. Against the City and Mayor Cooper: Defamation

Plaintiff alleges Mayor Cooper defamed her through staterhengave to th press on
the occasion dfier terminationThe statements are as follawt3 “Debi Humann is no longer
employed by the City. This is not a decision that came lightly but a change edssin&he
city’s ability to function relies on a relationship between the Mayor andthtffs based on thg
highest level of trust and confidentiality. That level of trust has deteztbtata place where I n
longer had confidence in her ability to do the job and to work effectively with me. Intorder
have the publicrtist the city needs a committed staff that maintains the highest level of tru
the mayor and council.” (Dkt. No. 55, Ex. 10 at 41; Williams Dep., Ex. 1, Dkt. No. 72-2, E
at 103) and2) “Over time there had been a series of events that just led to a breakdown i
and she couldn’t work effectively as part of my team.” (Cooper Dep., Ex. 11, Dkt. No. 72 :
169).The first statement was given as a written statement to the press abdnnenCity
Council, while the second was reported by the Seattle Times.

When a defendant in a defamation action moves for summary judgment, the plaint

the burden of establishing a prima facie caseawh elemeraf defamationLaMon v. Butler

112 Wn.2d 193, 197 (1989). The four elements are: (1) a false statement, (2) publication,

fault, and (4) damages. Duc Tan v, U&7 Wn.2d 649, 662 (2013).

A. Falsity

Thecourt must initially decide, as a matter of law, whether the statement or

communicatio is capable of a defamatory meaniSwartz v. World Pub’g Co57 Wn.2d 213,

D

0

5t with

.U
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®3)
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215, 356 P.2d 97 (1960). Distinguishing between actionable fact and nonactionable opini

part of this inquirySeeRobel v. Roundup Corpl148 Wash.2d 35, 55 (2002). In Washington

determine whether statements should be viewed as nonactionable opinion, courts consid

“consider thetotality of the circumstancésurrounding those statemeni® determine whether

a statement is nonactionable, a court should considersa{1gdahe medium and context in
which the statement was published, (2) the audience to whom it was published, and (3) W
the statement implies undisclosed factd."at 56 (quotation marks and citation omittesBe

alsoUnderwager v. Channel 9 Auslia, 69 F.3d 361, 366 (9th Cir. 1995) @Tetermine

whether a statement implies a factual assertion, we examine the totality of tinestaieces in
which it was made. First, we look at the statement in its broad context, which stiede
general tenoof the entire work, the subject of the statements, the setting, and the format ¢
work. Next we turn to the specific context and content of the statements, andtgzagent of
figurative or hyperbolic language used and the reasonable expectations of theairdibat
particular situation. Finally, we inquire whether the statement itself is sutficfectual to be

susceptible of being proved true or fdlse.

The context of Mayor Cooper’s speech was sober and formal; in tone, it sugogstat]

deal of consideration had gone into the phrasing. There is nothing about the context tfeei

emailsto members of the press and City Councithe Seattle Times article that suggests the

statements wemnade in a heated moment or as part eftyipe of campaign speech that the
reader or audience would expect to contain an element of exaggeration, despitethiatafac

mayoral election campaign was in procé&ds. Camer v. Seattle Post Intelligencéb Wn. App.

29, 40 (1986) (“Even apparent statements of fact may assume the characteioosppnd thus

be privileged, when made in public debate, heated labor dispute, or other circumstaviueb

bn is

to

hethe

f the
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an audience may anticipate efforts by the parties to persuade others to iheinpbyg ue of
epithets, fiery rhetoric or hyperbole. . . . In other words, both the immediate asvbetiader
social context in which the statements occur should be considered.”). A post hoagapléor
an employee’s termination, particularly one given fmreersin a written statement, may be
made in a political context without taking on the character of hyperbolic egmgaeech.
The City argues Plaintiff cannot establish falsity because Mayor Cegiatements
were substantially truethat trust had broken down between Mayor Cooper and Plaintiff ar
city needs staff relationships that are based on the highest level of ttutevmayor and
council. (Dkt. No. 52 at 223.) However, in the Seattle Times statement Mayor Cooper all
to an unspedied “series of events” that led to this subjective breakdown in trf@eeGooper
Dep., Ex. 11, Dkt. No. 72 at 169.) In addition, Mayor Cooper’s most generic statememt clg
implies that Plaintiff was not able to maintain “the highest level of trust and confidghtiaét
is required of public servants, but does not disclose the facts supporting that conceson.
Dkt. No. 55, Ex. 10 at 42.) Such statements of opinion can be actionable insofar as they i

false assertion of fact. S&eic Tan 177 Wn.2d at 663 (citing Milkovich v. Lorain Journal Co

497 U.S. 1, 18-19 (1990)). Courts have found such implied facts in statements regarding

plaintiffs’ trustworthinessSee, e.g.Rhea v. Dollar Tree Stores, In2005 WL 2600213, *11

(W.D. Tenn. Oct. 12, 2005) (“[@]ling someone a. .an untrustworthy employee is sufficient
specific to imply that the victim has committed particular acts that society has detetonbe

improper’); see alsgVood v. Battle Ground Sch. Dist07 Wn.App. 550572(2001) (holding

that a statement that the plaintiff's job performance was “lacking” “impliecetwere provable
facts to sipport his conclusion that Wood’s performance as communications coordinator W

lacking”).
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Neither the City nor Mayor Cooper is dglgd to summary judgment on the basis that
statements wereither true or not falsifiable. The jury must decide whether the statements
indeed false.

B. Privilege

The City argues Mayor Cooper is entitled to absolute privilege for his staterhahtan

point to no Washington caselaw giving municipal leaders an absolute priSieg@ender v.

City of Seattle 99 Wn.2d 582, 600 (1983) (“Absolute privilege is usually confined to cases|i

which the public service and administration of justice require complete immuegiglatures ir
debate, judges and attorneys in preparation or trial of cases, statememitesses or parties i
judicial proceedings, and statentenf executive or military personnel acting within the dutig
their offices are frequently cited examplgsMeanwhile, a qualified privilege would merely
institute the actual malice standard which Plaintiff already admits applies byofitee status
as a public figureld. at 601. SeeDkt. No. 71 at 15.) The Court therefore need not decide
whether municipal leaders merit qualified immunity in the absence of Washiogses on the
subject.

C. Fault

Because Plaintiff concedes that for the purposes of this case she is a put#iciig
level of fault that she must prove with clear and convincing evideraetual malice, i.ethat
the Mayor knew that the statement was false or acted with reckless dissegsutduth or

falsity. New YorkTimes v. Sullivan376 U.S. 254, 279-80 (1964). The Supreme Court has

further clarified that reckless disregard metimesdefendantrfiust have made the false
publication witha high degree of awarenesspobbable falsity [ . . . ] or must haeatertained

serious doubts as to the trutf the statementarteHanks Communications, Inc. v.

Connaughton491 U.S. 657, 667 (1989) (quotation marks and alterations omitted). The Cg

nis

were
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notes that the City’s original Motion appears to misinterpret the relevaniaeadéven
assuming Mayor Cooper’s statements were made in order to state his reasemmsihation, if
he also kew those reasons were false or acted in reckless disregard of their li@sitgy be
liable for defamationSeeDkt. No. 52 at 2324 (“There is no evidence Cooper’s statements
made for any other reason [than] to state his reasons for terminationalnce.”)).

Plaintiff argues that even to the extent Mayor Cooper believed the allegethfzis
underlying the “breakdown in trust,” he acted in reckless discegf their falsity because he
was relying on a biased or hostile source of informatios. le) and failed to investigate thg
veracity. GeeDkt. No. 71 at 15-16.) Washington case law makes clear these facts could §
a verdict of actual malice if they cumulatively amount to clear and conviesidgnce othe
same SeeDuc Tan 177 Wn.2d at 669 (2013) (noting that circumstantial evidence pointing
defendant’s knowledge that a source of information about a plaintiffssleand failure to
properly investigate an allegatican give rise to actual malice).

Mayor Cooper’s only argument on fault is that Ms. Humann sharesipesficial
opinion that trust had broken down between them. (Dkt. No. 54 at 17; Dkt. No. 75 at 7.) H
not address any undisclosed facts that may have been implied by his staterseReply, the
City follows this analysis as well. (Dkt. No. 76 at}IPhese arguments do not legally foreclos
the possibility that Mayor Cooper acted in reckless disregard of the fafisitg alleged acts or

events leading to the breakdown in trust.

D. Damages

Plaintiff agues Mayor Cooper’s statements were libelous per se, and that damage
therefore be presumed. (Dkt. No. 71 at 18.) “A defamatory publication is libelous per se
(actionable without proof of special damages) if it (1) exposes a living persomedd, hat

contempt, ridicule or obloquy, to deprive him of the benefit of public confidence or social

jvere
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intercourse, or (2) injures him in his business, trade, profession or office.” Cali@mai/Union

No. 690 of Int’l Bros. of Teamsters, Chauffeurs, Warehousemeelfdts of Am. 100 Wn.2d

343, 353 (1983). In cases where the statement does not touch upon a criminal offense in
moral turpitude, but instead deals in murkier areas such as “public confidencetarjusiness
etc.,” whether the statement is libes per se is a question for the juid..at 353-54. The latter
is the case here. More specific evidence of damages is not necessary for Riaitiftand
summary judgment.

V. Due Process: Against Mayor Cooper and the City

Plaintiff next clams she watkeprived of due process when her termination was
accompanied by a stigmatizing statement (what is sometimes termed a “ghigFhelaim).

A. Due Process Liberty Interest

Plaintiff does not argue she had a property right in her employsegidkt. No. 71 at
23); the theory she is proceeding under is that Mayor Cooper’s statements inat@mnhwith

her initial firing deprived her of the liberty interest guaranteed by the ldigndment without

due process of lavi.e., a namezlearing hearingSee Roth v. Veterans’ Admin. of Gov't of U.S.

856 F.2d 1401 (9th Cir. 1988). “A public employer can violate an employee’s rights by

terminating the employee if in so doing, the employer makes a charge that mglglge

volving

damage the terminated employeeansling and associations in his community or imposes on a

terminated employee a stigma or other disability that forecloses his freeddaa tmt@antage o

other opportunities.” Blantz v. Cal. Dep’t of Corrections et&7 F.3d 917, 925 (9th Cir. 201

(citations and alterations omitted). The “charge” here is made up of the same stafernent
Mayor Cooper that form the basis of Plaintiff's defamation claim.

A slightly different standard applies to statements alleged to violate dusptbea

f

B)

those akged to be defamatory.
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Contrary to the City’s argument and Mayor Cooper’s argunvgmX Techs., Inc. v.

Miller, 80 F.3d 1315, 1319-20 (9th Cir. 1996), does not hold that defamation is a requireq
element of a due process/liberty interest claim, but merely states that ordifeanation by the
state in th@absenc®f government action on the “plus” prong—in which the plaintiff suffers
alteration or extinction of a previously recognized right or st@wesh as terminatior)}does not
deprive the plaintiff of due process. Plaintiff was clearly fired by M&aoper, which suffices
to show government action on the plus pro&egeDkt. No. 52 at 19—-20; Dkt. No. 54 at 19.)
The statements need not conform to the elements of the state defamation tort:
“Accusations bdishonesty or immorality are sufficiently stigmatizing to implicate a liberty
interest, but less severe accusations must be analyzed only-c@se basis, and allegations

mere incompetence or inability are not sufficie®ldntz v. Cal. Dep’t of Grrections et a.727

F.3d at 925 n.@dere,Mayor Cooper’s statements touched on Plaintiff's trustworthiness an(

ability to maintain confidentiality-these statements are very similar to accusations of

dishonestyFurther, Plaintiff must allege the stigmatizing statements are substantialjyatalse

she has done in her defamation claBaeCampanelli v. Bockrathl00 F.3d 1476, 1484 (9th

Cir. 1996); Codd v. Velger29 U.S. 624, 627 (1977). Mayor Cooper’s statements in conne

with Ms. Humann’s termirteon are sufficiently stigmatizing to withstand summary judgmen
whether the statement is stigmatizing is ultimately a question of fact for th&aey.
Campanelli 100 F.3cat 1480.

However, a plaintiff's liberty interest is not implicated unless “the goventise
stigmatizing statements effectively exclude the employee completely fromdsamnch
profession.ld. at 925. “Stigmatizing statements that merely cause reduced economme igatd

diminished prestige, but not permanent exclusion from, or protracted interruption af) gainf

i

14

ction

t.
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employment within the trade or profession do not constitute a deprivation of liddrtiplaintiff
suggests the profession she was engaged in be deaimedvly—human resources
professional—while the City points out she has many of the same responsililitier current
union job that she had with the city and argues that “profession” is defined br&e#ipkt.
No. 71 at 22—-23; Dkt. No. 52 at 19 & n.25.) While the human resources field may be broad
enough to accommodate some positions that are not labeled “human resources,” ther@ity ha
shown as a matter of latlat Plaintiff is currently employed in such a human resources position
or has been offered such a position.
Finally, formerMayor Cooper argues Plaintiff was not deprived of due process unlgss she

requested and was denied a natearing hearingand that she has waived this right by settli

=)

g

her whistleblower claim with the City prior the hearing(SeeDkt. No. 75 at 10.) There is no
published 9th Circuit case on point, but district courts in this Circuit have imposed such a

restriction in light of the oubf-Circuit precedent on poingeeReiber v. City of Pullmar918 F.

Supp. 2d 1091, 1102 (E.D. Wash. 2013) (Rice, J.) (citing Quinn v. SB®8yF.3d 315, 322

(6th Cir.2002) Gillum v. City of Kerrville 3 F.3d 117, 121 (5th Cir. 1993)inskowski v. City

of Stephen442 F.3d 1107, 1110 (8th Cir. 20D&}laintiff's due process righ were not at issue
in the whistlebloweproceeding or settlement, and Mayor Cooper does not allege Plaintiff
explicitly waived the right to a narr@earing hearing as part of that settlemé@taintiff did not
waive her right to a due process hearingptynbecause she obtained monetary relief in a
circumscribed proceeding that may have incidentally afforded her the oppottudiear her

name.
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B. Qualified Immunity for Mayor Cooper

Thebasiclaw on the process due to government employees who are both terminated and

subjected to stigmatizing statements in connection with that termination has beemcéear s

1988. Roth v. Veterag’Admin, 856 F.2d 1401, 1411 (9th Cir.1988), overruled on other

grounds byGarcetti v. Ceballgsb47 U.S. 410 (2006). Former Mayor Cooper is not entitled o

gualified immunity orPlaintiff's due process claim.

V. Against the City: Washington Wrongful Termination in Violation of Public Pqlicy

The City moves to dismssPlaintiff's wrongful discharge claim in addition to opposing
Plaintiff's request to amend the Complaint. Plaintiff's requested amendowrdsrns the facts
that are at issue in the wrongful discharge claim.

A. Leave to Amend Complaint

Plaintiff's requesta amend her complaint is past the Court’s deadline for amended
pleadings, so she must show good cause for failing to adhere to the déeiiped. R. Civ. P.
16(b)(4). Plaintiff candidly admits the needdarify the complaint only occurred to her ceeh
during preparation for opposing Defendants’ request for summary judgi@eabDKt. No. 79 at
2.) However, the requested amendmentgjaite narrow andechnical. The operative facts
giving rise to a wrongful discharge claim with respeditioyor Coor's actionswere pled in
detail in the original complaint. The proposed amendments merely clarify thatfPilgs asking
the Court to apply Washington’s wrongful discharge laws tgtadicateermination as well ag
later acts. Plaintiff's original coplaint putthe Cityon notice that they needed to defend against
precisely this sort of claim, and there can be no prejudice where the discovesg fardtis

claim was an integral part of defending against other claims. In this cas@uhevd execise

ORDER ON MOTION TO AMEND, MOTONS
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its discretion to accept an amendment that has merely a formal legal effect and earocaus
prejudice.

B. Elements of Wrongful Termination Claim

To prevail on a wrongful discharge claim, a plaintiff must show: (1) the exestdrec
clear public policy (the clarity element); (2) that discouraging the camadwéhich he engaged
would jeopardize the public policy (the jeopardy element); (3) that the public+piolked
conduct caused the dismissal (the causation element); and, finally, (4) thaetidadéhas not
offered an overriding justification for the dismissal (the absence of jusibiicelement).

Cudney v. ALSCO, In¢.172 Wn.2d 524, 529 (2011). As explained further below, summary

judgment for the City is not warranted on this claim as teeethayor Cooper’s or Mayor
Earling’s termination decisions.
1. Clarity

Plaintiff argues there is a clear public policy 1) prohibiting retaliation agairedt loc
government employees who report corruption and misuse of public funds, and 2) prohibit
retaliaton against a fomer public employee for filing a whistleblower complaint. (Dkt. No. 6
12.) To determine as a matterlaiv whether there is a clear public policy, courts should inq
whether the employes’conduct contravenes the letter or purpose of a constitutional, statuf
regulatory provision or scheme. Prior judicial decisions may also establistdhant public
policy. However, courts should proceed cautiously if called upon to declare public giudient

some prior legislative or judicial expression on the sublgicomes v. Statel13 Wn.2d 612,

617 (1989) (emphasis and citation omitted). Washington cases have previoustyzestatear
public policy condemning retaliation against goveemt employee whistleblowersgeid. at

618-19, so Plaintif§ additional specificity does not stande way of the clarity element.

ng
D at
lire

ory, or
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2. Jeopardy

The City argues Plaintiff cannot show jeopardy because the public policgaslalr
adequately addressed by ®(12.41 and Personnel Policy 10.3. (Dkt. No. 52 at 21.) Plaintif
counters that neither source of law provides for emotional distress damagedldDd@ at 13-
14.) The existence of administrative remedies does not necessarily foreclose I |syaif

more complete remediesdar the wrongful discharge torte&Piel v. City of Federal Wayl77

Wn.2d 604, 616 (2013Dne way that administrative remedies can be lacking compared to
wrongful discharge tort ithe availability ofdamages foemotionadistressSeeid. at 613

(citing Smith v. Bates Technical College39 Wn.2d 793, 805 (2000)). Thus, Plaintiff has

demonstrated the jeopardy element in spite of the administrative remedy.
3. Causation
A plaintiff demonstrates causation by showing the unlawful reason for dischasge

“substantial factor” in the employer’s decisiddilmont v. Kaiser Aluminum & Chem. Corp.

118 Wn.2d 46, 71-72 (1991). Viewing the evidence in the light most favorable to Plaintiff,
summary judgment is not warranted on causation for either Mayor Coop&tayor Earling’s
termination decisions because of the context, timing, and potentially pretelsinafor both
decisions.

4. Absence of Justification

Defendants have not shown as a matter of law that there was an absestikcatipn
for the actions; as the Parties’ briefing indicates, this factor is subject toousytBsputed factg

better suited to a fact finder at trial.

—

the

b
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VI. Hearsay Argument

The Court found it unnecessary to rely on the statements former Mayor Cooper
challenges as hearsay for the purposes of this motion, Swthrewill not reach the issue at th

time. (SeeDkt. No. 79 at 1-2.)

Conclusion

Since Plaintiff concedes she has no First Amendment retaliation claim as to former

Mayor Cooper, summary judgment is GRANTED to Mayor Cooper on that clair.dtner
respects, Mayor Cooper’s Motion is DENIED because the claims turn on genusmliyedi
facts. Mayor Earling’s Motion is GRANTED on the basis of qualified immunmityttie First
Amendment claim. The City’s Motion is DENIED in full because Plaintiff Hems the
existence of numerous genuindigputed material facts. Plaintiff's requesttake minor

amendments to the complaint is GRANTED.

The clerk is ordered to provide copies of this order to all counsel.

Datedthis 19thday of August, 2014.

Nttt $4

Marsha J. Pechman
Chief United States District Judge
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