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Cross and Blue Shield of lllinois et al

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

A.A., by and through her parents and guardiat
J.A.and W.A.,
Plaintiff,
V.

BLUE CROSS AND BLUE SHIELD OF
ILLINOIS, a division of HEALTH CARE
SERVICE CORPORATION ILLINOIS STATE
PAC, NFP; THE BOEING COMPANY
MASTER WELFARE PLAN; THE BOEING
SERVICE CENTER FOR HEALTH AND
INSURANCE PLANS; and EMPLOYEE
BENEFIT PLANS COMMITTEE,

Defendants.

NS

" Case No. 2:13-CV-00357-RSM

ORDER ON MOTIONS FOR SUMMARY

JUDGMENT

Doc. 61

This matter comes before the Court on Mp$ for Summary Judgmeby both Plaintiff
and Defendants. Dkt. ## 33, 50. Plaintiff claims & is entitled to sixteen hours per day of in-
home skilled nursing care ireli of hospitaliation under a Boeing Healtare Plan governed by
the Employee Retirement SecuritytAd 1974 (“ERISA”), 29 U.S.C. § 1104t seq Defendants
move the Court to dismiss Plaintiff's complaintiig entirety or, alterrtavely, to limit an award

of coverage to October 25, 2013, avhPlaintiff’'s conditions andreatment needs were to be

reevaluated. Oral argument was not requestethdyarties, and the Court finds it unnecessdry.

Having reviewed the administrative record, theipartmotions, and the remainder of the record,

ORDER ON MOTIONS FOR SUMMARY JUDGMENT -1

Dockets.Justia.com


http://dockets.justia.com/docket/washington/wawdce/2:2013cv00357/190938/
http://docs.justia.com/cases/federal/district-courts/washington/wawdce/2:2013cv00357/190938/61/
http://dockets.justia.com/

© 00 N oo o A~ w NP

NN NN NN R R R R R R R R R R
o g A W N P O © 0 N O O M W N B O

the Court grants Plaintiff's Motion and deniesf®welant’s Motion except as to the dismissal

Plaintiff's claim under ERISA § 502(a)(3).

Introduction

This ERISA lawsuit arises out of the deoisiof Defendants Blue Cross and Blue Shielg
of lllinois (“BCBSIL”) to deny Plaintiff's clam for in-home skilled nursing care benefits.
Plaintiff, A. A., was born in 1997 with cerebizdlsy, developmental delays, a seizure disorde
chronic restrictive lung disease, blindnesg] ather complex medical conditions related to a
stroke sufferedh utera See, e.g Administration Record (“AR), p. 171. Plaintiff requires
continuous seizure monitoring and assistance with activities of daily living, as well as perio
suctioning to maintain her airway, admington of scheduled and unscheduled “rescue”
anticonvulsant medications and nebulizer treatireard mechanical administration of oxygen t
help with her ability to breathe. She is intoldrto oral feeding and receives her nutrition via
gastrostomy and jejunostomy tub8ee, e.gAR at pp. 146, 171, 186, 313; Dkt. # 15-1, Ex. A
C. Plaintiff's parents received training in stihge home nursing care amgre previously able
to provide for A.A’s care without continuous agtance. However, A.A.’s medical needs have
grown more complex with age, and in fall2if11, A.A.’s parents formally sought coverage for
in-home nursing car&eeAR at p. 426.

A. Health Care Plan and Relevant Provisions

At issue in this case is theterpretation of the health care plan under which A.A. is
covered. A.A. is a beneficiary through tBeeing Company Employee Health Care Plan
(“Plan”) as a result dfier father's employmengeeDkt. # 12-1, Ex. A; Dkt. # 13, 1 4. The Plan
incorporates the Summary PlBescription (“SPD”) (AR at p. let seg) and the Boeing
Company Master Welfare Document (AR at p.e8seq). AR at p. 2. Though the parties

dispute whether authority was properly deleddtg the Plan Administrator, all agree that

of

=

dic

O

ORDER ON MOTIONS FOR SUMMARY JUDGMENT - 2



© 00 N oo o A~ w NP

NN NN NN R R R R R R R R R R
o g A W N P O © 0 N O O M W N B O

Defendant BCBSIL acts as the Plan’s third-pataims administrator and has conducted revie
and coverage determinations over A.A.’s claims.

Central to this case are twaaRIprovisions: 1) the “home &kh care” services provision
and 2) the exclusion of custodial and maintexaservices. The Plan explicitly provides for
“home health care” services for members buy &when inpatient hospital or skilled nursing
facility care otherwise would bequired” and when the member is “homebound.” By the Plar
definition, “homebound” means “that leaving homeolves a considerable, taxing effort and
that you cannot use public tragpostation without help.AR at p. 15. Covered home health care
services include: “respiratory therapy servicémtermittent skilled nursing services,” “home
health aide services,” and “medical suppliesittvould otherwise be provided on an inpatient
basis.Id. The Plan excludes from home health cargise coverage “custlial care,” or care
“that does not require continuing servicesskilled medical or he#i professionals and
primarily assist in the activities of daily lifeld. at p. 25. It also excludes “maintenance care,”
“care provided by licensed professionals or other naditaff that is not expected to result in
significant improvement in the patient’s meali condition once the pant’'s condition has
stabilized and plateauedd. at p. 43.

B. Application, Review, and Denialof Plaintiff's Benefits Claim

W

=

S
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On September 29, 2011, A.A.’s mother made the first claim under the Plan for in-home

skilled nursing services for Plaintiff. This claim resulted in a lawsu#, v. Blue Cross blue
Shield of IL, et aJ.No. 2:12-cv-00363-TSZ, which wassdiissed after the parties reached a
confidential settlement agreement. Dkt. # 24&4., HH. As a result, BCBSIL covered A.A.’s in-
home nursing care under the Plan at aoafes hours per day until November 30, 2012. Dkt. #
12-1, Ex. L, p. 100. The Plan requires the clainsaamitending physician tperiodically review
the home health care treatment plan and certéyy¢laimant’s condition continues to meet the
Plan’s benefits criteria. AR at p. 15. In fall2012, Defendants began thenstireview of A.A.’s

continued needs for in-home nungicare, including review dfetters of Medical Necessity
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(LOMNS) from A.A.’s care providers attesting to the necessity of requested services as well as

notes from A.A.’s in-home nurseSeeAR at pp. 138-161. After an initial denial, appeal, and
several extensions of coverage, BCBSIL ultiehatienied coverage of A.A.’s request on
February 14, 2013. Dkt. # 12-1, Ex. K-M, S. BCBSlated as grounds for denial that (1) the
care was custodial and/or maintenance anebyeexcluded under thed?l, (2) the necessary
services do not require comtious oversight from a licensadrse, and can be provided by a
trained caregiver (including A.A.jsarents) or scheduled nurseitdss needed, (3) A.A. is not
homebound, and (4) in-patient hospaation or skilled nursing factly care would not otherwise
be requiredld. at Ex. K.

On expedited appeal, the initial denial wadsmed for independembedical review to Dr.
Jacob Hen, Jr.. Based on his review of the abiglalinical informatbon and records, Dr. Hen
concluded that A.A. did not quétifor home health care bagse 1) she would not otherwise
require transfer to an inpatient hospitabkilled nursing facility, and 2) she was not
“homebound” as she attended school. Bki2-1, Ex. DD. On February 21, 2013, BCBSIL
denied Plaintiff's appeal on ghtly altered groundsncluding (1) the Plan limits home health
care to 120 visits each benefit year, (2) toprovide 16 hours of skilledursing care would not
necessitate transfer to inpatidraspital or skilled nursing fady, (3) A.A. is not homebound as
she attends school, and (4) clinical assessmenrg w@rtly clinical service A. requires that must
be performed by a covered professional. Dkt. L 1Ex. B. After Plaintiff initiated the present
litigation, BCBSIL added two additional grounds tdaim denial: (1) skilled care for the
purpose of evaluating pulmonary function is regetut only on an intermittent basis, and (2)
A.A.’s other conditions are cusdial and/or maintenance intnge. Dkt. # 12-1, Ex. C. BCBSIL
also concluded that nursing records demonstrateAlA. has greater respiratory stability than
indicated in the LOMN$rom her care providersd.

C. Procedural History
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Plaintiff filed the instant complaint on Beiary 26, 2013, claiming benefits, enforceme
of rights and terms of her medical care Pkarg attorney’s fees and costs under ERISA § 502
Dkt. # 1. On May 24, 2013, this Court granBdintiff’s Motion for Preliminary Injunction,
finding that Plaintiff had estdished that she would likely sceed on the merits of her ERISA
claim for benefits. Dkt. # 32. The Court ordei@efendants to continygoviding skilled in-
home nursing care to A.A. atrate of 16 hours per day, severysi@er week until further order
of the Courtld. This matter now return® the Court upon motions for summary judgment by
both parties for resolution of Plaintiff's etiiment to in-home skéd nursing care under the
Plan.

Standard of Review

Under ERISA 8§ 502(a), a participant or beoigfiy may sue in federal court “to recover
benefits due to him under the terms of his plargnforce his rights under the terms of the plan
or to clarify his rights to futte benefits under the terms of the plan.” 29 U.S.C. § 1132(a)(1)(
see also Aetna health Inc. v. Dayi12 U.S. 200, 210 (2004). The@t reviews benefit denial
under ERISA de novo “unless the benefit plan gihesadministrator or diuciary discretionary
authority to determine eligibility for benefitg to construe the terms of the plaRifestone Tire
& Rubber Co. v. Bruchd89 U.S. 101, 115 (1989). The Coeonsequently begins with the
wording of the plan in determining the applicable standard of re8ew Abatie v. Alta Health
& Life Ins. Co, 458 F.3d 955, 963 (9th Cir. 2006). “[F]Jopkan to alter the andard of review
from the default of de novo to the more leniabuse of disct®n, the plan must unambiguously
provide discretion to the administratold. (citing Kearney v. Standard Ins. Cd.75 F.3d 1084,
1090 (9th Cir. 1999)(en bancyee alsdMetropolitan Life Ins. Co. v. Glen®54 U.S. 105, 110-

11 (2008). As both parties assume, for the purpbsemmary judgment motions, that the abus

of discretion standard appliesetfourt proceeds under this standard.

! Although A.A. contends that Defendants are not enttbettie “abuse of discretion” standard due to the alleged

failure of the Boeing Employee Benefits Committee to delegate discretionary authority to claims administratof

BCBSIL, the Court does not reach thispute. Plaintiff assumes, foretipurpose of her motion for summary

4
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A. Application of Abuse of Discretion Standard

When a decision to grant or deny ERISA beneéditeviewed for an abuse of discretion,
“a motion for summary judgment is merely #t@nduit to bring the legal question before the
district court and the usual tesissummary judgment...do not applyBendixen v. Standard Ins
Co, 185 F.3d 939, 942 (9th Cir. 1998@v’d on other grounds, Abatie 458 F.3d at 965 (9th
Cir. 2006). Under the abuse of discretion stathdidre plan administratorigterpretation of the
plan “will not be disturbed if reasonablé€Cbnkright v. Frommert559 U.S. 506, 521 (quoting
Firestone 489 U.S. at 115).

In determining how to apply the abuse cfatetion standard, the court considers whet
plan administration involved a stitwral conflict of irerest. A structural conflict of interest
exists where “the same entity that funds an ERbBnefits plan also evaluates claims,” creatin
a situation where “benefits are paid outleé administrator’'s own pocket, so by denying
benefits, the administrator retains money for its®lohtour v. Hartford Life & Acc. Ins. Cp.
588 F.3d 623, 630 (9th Cir. 2009). Where a conflicttexihe abuse of disgtion standard still
applies, but the “conflict must lveeighted as a factor in detemmg whether there was an abus
of discretion.”Abatie 458 F.3d at 965. The review of the Court will then be “tempered by
skepticism” to a degree dependingtbe severity of the conflicHarlick v. Blue Shield of Cal.
686 F.3d 699, 707 (9th Cir. 2012). Where no confliahtérest exists, a plan administrator
abuses its discretion if it “(Xnders a decision without explaioa, (2) construes provisions of
the plan in a way that conflicts with the pléamguage of the plan, ¢8) relies on clearly
erroneous findings of factBoyd v. Bell410 F.3d 1173, 1178 (9th Cir. 2005¢e alsdMontour,
588 F.3d at 629-30. “A finding is learly erroneous’ when althougfhere is evidence to support
it, the reviewing [body] on the entire evidence i \Wgth the definite ad firm conviction that a

mistake has been committe®bdyd 410 F.3d at 1178 (internal ditans and quotations omitted)

judgment, that the “abuse of discretion” standard apgieeDkt. # 33, p. 8.
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In the instant matter, Plaintiff contenisisopposition to Defendant’s motion that late-
disclosed emails by Defendants suggest that anlaatdastructural conflict of interest exists in
this case. Specifically, Plaintifoatends that there is sufficient evidence to show that the Bos
Company, the entity that funds A.A.’s coveragas also involved in the decision to deny her
coverageSeeDkt. # 55, p. 17. Plaintiff requests additional discovery into the scope of
Defendants’ possible conflicts ofterest only in the event that the Court denies Plaintiff's
motion under the more deferential application of the abuse of d@ststtindard. The Court
therefore first considers Plaifits claims under the deferentiabase of discretion standard as
articulated inBoyd. See Munsen v. Wellmark, |57 F.Supp.2d 1172, 1187 (N.D. lowa
2003)(*The court finds that it neexbt consider application of thiless deferential’ standard of
review until it determines whie¢r or not [plaintiffs’] clam fails under the more typical
‘deferential’ standard of reew.”). In doing so, the Coudonfines its review to the
administrative record and only considers eviddhegewas before the Plan Administrator when
it determined to decline A.A.’s claimVinz-Byone v. Metro Life. Ins. C857 Fed.Appx. 949,
951 (9th Cir. 2009).

Analysis

There is no dispute as to Defendants praygda sufficient explanan in rendering their

decision to deny A.A.’s claim. Accordingly,ghCourt considers whether BCBSIL construed the

Home Health Care provision of A/A.Plan in a way that conflicts with the plaimtuage of the
Plan or relied on clearly erroneofiisdings of fact in reaching itdecision. At issue are several
findings made by the Plan administrator: (1) that A.A.’s in-home care is not in lieu of inpatig
hospitalization or institutinalization; (2) that A.A. is not “homebound”; (3) that A.A.’s care is
“custodial,” and (4) that A.A.’s care is “maintenance.”
A. In lieu of hospitalization or institutionalization
The Home Health Care provisioh A.A.’s Plan covers homleealth care visits, including

skilled nursing services, “only whenpatient hospital or skilledursing facility care otherwise

ng
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would be required.” AR at p. 15. There isdispute that the Court owes deference to
Defendant’s construction of the provision “to atfgrivate nursing serges only to persons
who...would otherwise require an irtfent hospital stay for ongoing careDkt. # 34 at p. 16;
Dkt. # 35, pp. 9-10. At issue, however, is whether Defendants relied on erroneous findings
fact in reaching their concluma that Plaintiff woull not require hospitalization if in-home
nursing care were withdrawn. The Court findsttBefendants did so err, leading them to
arbitrary and capriciously concludeat A.A.’s needs did not glify under the home health care
provision.

The Administrative Record in this case cleatmonstrates thatd&ntiff would require
hospitalization without skilled in-home nursing €ain reaching its conclusion, BCBSIL relied
primarily on the findings of itMedical Director, DrVomvouras, and indepéent reviewer, Dr.
Hen.SeeDkt. # 34 at p. 18. On February 13, 2013, Yowmvouras noted that A.A.’s last ER
visit occurred in May, 2012 and that since 20dfe had two inpatient ER admissions and thre
outpatient ER visits. AR at pp. 140-41. Dr.nseouras then misconsied this evidence to
support a finding that A.A. would not otherwisgjuire hospitalization. Bectly contradicting
Dr. Vomvouras’ conclusion, A.A.’s pattern of Ipislizations evidencethe necessity of nursing

care: both hospitalizations occurnedor to coverage of skilledursing care, and A.A.’s reliance]

on inpatient hospitalization declined in concert vidr receipt of home health care benefits. Dy.

Hen'’s perfunctory conclusion that A.A. would not otherwise be hospitalized is also premise
critical errors. In his review, which includeatensive notes about A.A.’s medical conditions
and care needs, Dr. Hen failed to make any rotatbout Plaintiff's need for suctioning or othg

respiratory aid. He omitted “suctioning” from a table of services that A.A. requires and note

2 Defendants contend that Plaintiff would have the Court impose an alternative constructielmiherlan covers
in-home care to avoitthe riskof future hospitalization. Dkt. # 34, p. 16. In doing so, Defendants misconstrue
Plaintiff's argument. Rather than suggesting an alter@atnstruction, Plaintiff directs her argument toward the
clearly erroneous nature of the fings of fact on which Defendantlied in reaching its conclusion that
hospitalization would not otherwise be requir8deDkt. # 35, pp. 9-10.
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when prompted about her possible need fotiening, that “[tlhere are no additional Clinical
services provided to the patiewdt reflected in the table aboV&R at p. 323-24. In light of the
errors and contradictions withr. Vomvouras’ and Dr. Hen’s aweports, the Court has little
trouble concluding that Dendants relied on erroneous findings of fact.

At the same time, the Administrative Recordhis case is replete with evidence that
A.A. would require hospitalizadn if nursing serviceare withdrawn. A.A.’s treating providers
uniformly attest to this effec6ee, e.g.Declaration of Dr. Thida Ong, AR at p. 440 ([A.A.’S]
condition is not stable withoskilled nursing care...If nursingare were removed, [A.A.] may
suffer respiratory distress leadito further, more expensivespitalization, or, in the worst
case, further disability or death.”). A.A.’stiting physician Dr. Walker reported to BCBSIL that
A.A. required seven extended hospitalizatibetveen 2009 and 2011 prior to in-home nursing
support, a record indicating that “withoytopriate nursing suppcat home, recurrent
hospitalizations can and should b@ested for [A.A.].” AR at p. 648. Notes from Plaintiff's
nurses also indicate that medical and mechamta&lventions were redped, periodically and
sporadically, duringhe day and nighGee Idat | 5; AR at pp. 498-534; AR at pp. 191-227
(indicating periodic seizure activity and respiratory distckstng day and night, requiring
trained medical response). The Court does resttity indicia of unréability that would
undermine the many similar findings of A'&\physicians, as Defendants sugg€st. Holifield
v. Unum Life. Ins. Co. of Ap640 F.Supp.2d 1224, 1242 (C.D. Cal. 209%ting Batson v.
Comm’r of Soc. Sec. Admi359 F.3d 1190, 1995 (9th Cir. 2004)h the contrary, their
LOMNSs contain detailed, objectivdescriptions of the patientraedical history and current care

needs, which are consistentiwA.A.’s nursing reports.

3 As discussed in Part Dfra, Defendants misconstrue a second-hanestant by Dr. Walker that AA “is stable
and not at risk for a catastrophic eveitkt. # 47, p. 20; AR at p. 147. Aside from the hearsay nature of this
evidence, it is clear that Dr. Walker’s opinion to this effgas predicated on the assumption that A.A. continue t
receive 16 hours afontinuous in-home skilled nursing caBeeAR at p. 145.

o
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Defendants’ conclusion that inpatient hodptgtion would not othevise be required is
patently unreasonable in light of Plaintifpattern of both around-the-clock and spontaneous

needs for skilled medical care and her historiadpitalization prior to in-home care. Judge

Lasnik rejected an insurer’s similar attempt to rely on the lapse in time since hospitalizatior) i

K.F. ex. rel. Fry v. Regence Blueshig®08 WL 5330901, *2 (W.D. Wash. 2008). As in the
instant case, “[tlh@nly reason [plaintiff] has stayed out of the hospital...is because her pare
have stepped forward to provideaitain medical services for hehen [the insurer] declined to

do so. [The insurer’s] analysis would force pasdntstand by and watch as their child’s health

deteriorates to the point where acute medidaluention becomes necessary just so they could

prove that her condition is serioesough to requirbospitalization.”ld. The Court similarly
finds that BCBSIL abused their discretionconcluding that A.A.’sondition is not serious
enough to require inpatient carelieu of in-home nursingsee Idat *2 n. 2(“Even under an
abuse of discretion standard, the Court waaldclude that [the insurer’s] coverage
determination was unreasonable.”).

The Court also disagrees with Defendants’ argiinthat even if A.A. is eligible for in-
home skilled nursing care, “there is no evideim the record suggesting that 16 hours of
continuous care is medically necessary.” DK34#p. 18. As an initial matter, the Court notes
that there is no dispute theé hours of in-home skilled nursiregre is an authorized benefit
under the Plan and one that has been previagsigrded to Plaintiff. Aso the necessity of
continuous rather than intermittent care, Defenslaoncede that A.A.’s respiratory needs can
occur on a scheduled or unscheduled b&seDkt. # 35, p. 10; AR at pp. 141-142 (discussing
scheduled medical care supplemented by “nebulizeest PT twice daily [] with additional as
needed nebulizers, CPT and cough assist aedéadd remarking that “additional suctioning ¢
nebulizer use [was] documentedR).A.’s treating physicians are tomplete agreement that sh
requires at least 16 hours of continuous skitlatsing care, a regime which has previously

proven effective in reducing heregkfor inpatient hospitalizatio®bee, e.gAR at pp. 439-441,

nts
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146, 166, 171 (“Our medical team is recommendingrsger day of skilled hourly nursing cars
for Anna at home. Her medical condition is tigtalependent on the dkand vigilance of her
caregivers in order to prevent recurrent hosgigdion.”); Dkt. # 14-1, Ex. B, p. 1; Dkt. # 12-1,
Ex. G; Dkt. # 24; Ex. NN. BCBSIL'’s attempt to restrict A.A.’s care to an intermittent basis i
clearly unreasonable in light of her simultandgpesntinuous and unpredictable medical need
See K.F.2008 WL 4330901, at *5 (determining thaw&nty-four hours of skilled nursing care
is necessary” in light of plaintiff's rounthe-clock mechanical and medical neeésitcher v.
Health Care Service Corp301 F.3d 811, 818 (7th Cir. 2002)(determining that insurer’s decis
to limit skilled nursing coverage to a 2-hour sthled visit was “patenglunreasonable.”). Even
under the most highly deferential standard,Goert finds that BCBSIL clearly abused its
discretion in determining th&bspitalization would not resulpon the withdrawal of A.A.’s
current regime of sixteen hour skilled nursing care.

B. Homebound

Defendants contend that Plaihtloes not qualify for homedalth care services because
she is not “homebound” as required under tha.Hdefendants base this conclusion on the fag
that “A.A. attends school full-time with the asaiste of an aide, who has allegedly been train
to perform suctioning and other interventionst is not herself a nurse.” Dkt. # 34, p. 12.
Plaintiff assert that Cfendants’ interpretation of the “hoimeund” provision is inconsistent with
the plain language of the Plan. Dkt. # 35, p. 9. The Court agrees.

The Plan restricts the provision of home health care services to members who are
“homebound.” AR at p. 15. The Plan defines “lefoound” to mean “that leaving home involve
a considerable, taxing effaxhd that you cannot use publiarisportation without helpld. The
plain language of the plan cotidns “homebound” on two criterid)) whether leaving the home
involves “considerable”rad “taxing” effort, and 2) whethéhe member requires assistance to
use public transportation. Defendants fail to offiey evidence to demonstrate that A.A. does 1

meet these criteria, relying instead egitiron the fact of her school attendance.

U
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Defendants’ interpretation of “homebound’cigarly inconsistent with the Plan
language. By Defendants interpretation, any memiberis capable of beg present outside of
the home (i.e. at school) would not be adas=ed homebound. In other words, Defendants
improperly focus on the fact of the membgrtesence outside of the home and not the manne
in which she left the home (i.e. with consideraldeing effort and with necessary help in using
public transport), which is what the Plaxpécitly deems relevant to its definition of

“homebound.” Defendants’ interpréitan is patently unreasonable,iagould lead to the absurd

=

result that no one could bertsidered homebound as there is no one who could not be, in some

manner, removed from the home. As one cpaimted out with respect to an insurance
company'’s similar interpretatiasf a “homebound provision,” su@n interpretation “does not
even include dead people, who although patemthble to leave the home via their own effortg
can leave home with the assistance of equipment and other pdédplesén v. Wellmark, Inc.
257 F.Supp. 1172, 1191-92 (N.D. lowa 20@3fendants cannot rely on arterpretation that is
both illogical and would render mdagless the clear and explicititeria that the Plan employs.
There is ample evidence in the Adminisitra Record that A.A. meets the Plan’s
definition of “homebound.” Plaiiff's treating physicians allteest, and Dr. Hen confirmed upon
medical review, that Plaintif6 both bed-bound and wheelchair-bouBde, e.gDkt. # 12-1,
Ex. DD; AR at pp. 4, 10 (“[A.A.] hano ability to reposition herseadhd is at signi€ant risk for
decubitis.”). A.A.’s attendance at school @ditioned on assistance with transport by a skillej
aide, who provides suctioning and nursing inéations during transpoand at school under the
direct supervision of a nurse. AR at p. 653light of substantial andncontradicted evidence
demonstrating that Plaintiff cannot leave her hamede public transpomwithout considerable,
taxing effort and assistance, Deflants abused their discretiondatermining that she does not
meet the Plan’s definition of “homebound.”

C. Custodial Care

ORDER ON MOTIONS FOR SUMMARY JUDGMENT - 12
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Defendants claim that evenRfaintiff meets her initiaburden of establishing an
affirmative entitlement to home health care, scare is still excluded becauses “custodial” in
nature. Defendants argue primarily that: 1gtening is not a skiétd nursing task under
Washington law, and 2) suctiarg is not the primary task perfned by A.A.’s caregiversSee
Dkt. # 34, pp. 20-21. The Court again agrees RIthntiff that Defendants have abused their
discretion in relying on an farpretation of the Plan at odds with its plain language.

A.A.’s Plan states that it does not coteustodial’ care under its home health care
provision. AR at p. 25. It defines “custial” as that care which is édigned primarilyo assist in
the activities of daily living and is not primariprovided for its therapeuwtivalue in treating an
illness or injury.” AR at p. 42. It expressixcludes care “that does not require continuing
services by skilled medical or health psd®mnals.” AR at p. 25. The Plan provides a non-
exhaustive list of care that qu@s as custodial, including assiate in “walking, getting into
and out of bed, toileting, bathing, dressing, fegdpreparing special €lis, and supervising
medications that ordinarily are self-administerdd.”

First, it is clear that A.A.’s care reqas services of skilled medical or health
professionals. Defendants comtiethat there is no requiremteunder Washington law that
suctioning be performed only laeskilled nurse. Yet Washiragt law bars the delegation of
specified skilled nursing seras, including administration of mations and acts that require
nursing judgment. RCW 18.79.260(3); WA46-840-910. It isindisputed that Plaintiff requires
the daily administration of amtricate regime of planmeand as-needed medicatioSsee, e.g.
AR 187-88 (Nursing Plan of Care laying outtioe and as-needed medications, including for

spontaneous seizure activitydarespiratory distress). Plaiffitseeks continuous in-home nursing

care precisely because her complex medical nsedh,as for planned and unplanned suctioning

and as-needed administration of rescue maditatecessitate acts that require nursing
judgment. Moreover, Washingtonselearly indicated its intetd classify suctioning as a

skilled nursing service by explicitigoing so in the Medicaid contex8eeWAC 182-551-
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3000(1)(d)(classifying “suctioning” as a skilledraing service that cannot be met within the
scope of intermittent home health services and which qualifies clients seventeen years of g
younger for continuous in-home nursing care).

More generally, Defendants’ interpretation of “custodial” ganenreasonable in its over;
breadth, as it would turn skillezhre with an assisted living cponent into care that is custodia
in nature. Defendants contend that because Plaintiff only regeteesiittentsuctioning
accompanied by other forms of assistance, her 16-hour per day nursing care regime must
primarily intended to assist in the activitiesdaiily living. Their definition again elides the plain
language of the Plan, whigxcludes care that iglesigned primarilyto assist” in daily living
activities. AR at p. 25 (emphasis added). TrenRIxplicitly embraceskilled care with an
unskilled componerds non-custodial.

Here, Plaintiff's care is designed primaritymeet her complex medical needs that
cannot be provided by an unskillpdbvider, including for sunctiong and medical interventiong
such as rescue therapy when @dictable seizure activity ensu&ee, e.g.Dkt. # 15, Ex. A, p.

2 (“[A.A] requires suctioning..., ndication administration and meail assessment to determin
when to use ‘rescue’ therapy. These intervergtiare medically necesganeeded by [A.A.]
and...are clearly medical interventions.”); D¥t12-1, Ex. G (“[A.A.]'sspecialized needs are
out of the scope of practice of anskilled personal care provider.”). A.A.’s Nursing Plan of
Care with New Care Concepts is clearly dasd to address necessargdical interventions,
such as suctioning and administration of as-neeakdication for seizures, respiratory distress
and other spontaneouslyising agitationSeeAR at pp. 186-190. The fact that nurses perform
unskilled tasks “in and around their more techhskilled duties” dog not transform their
skilled care into custodial card/atts v. Organogensis, In&0 F.Supp. 2d 101, 109 (D. Mass.
1998).

D. Maintenance Care

ge and
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Like “custodial care,” Plaintiff's Plan alsexcludes “maintenance care” from coverage.
AR at p. 25. The Plan defines “maintenance’tas “[c]are provided biicensed professionals
or other medical staff that is nexpected to resuit significant improvement in the patient’s
medical condition once the patient’s conditios B&abilized and plateaued.” AR at p. 43.
Defendants argue that BCBSIL properly excluded Plaintiff's care as “maintenance” becaus
condition is “stable.” Dkt. 84, p. 23. The Court disagrees.

First, the Court finds that Defendants rety erroneous findings of fact in determining
that Plaintiff's health condition has stabiliz&kfendants rely largely ampost-litigation denial
letter as evidence that A.A.’s nursing notes “do not document any repeated episodes of
respiratory failure.” AR at p. 855; Dkt. # 12Hx. C. However, this conclusory finding is
contradicted by the nursing notbemselves, which, as discusseghra evidence unplanned
rescue interventions by A.A.’s nurses to avespiratory failure and control seizure activity.
Where a patient consistently requires plannetuarplanned medical intervention to survive, hg
health condition is clearly unstable.

Defendants also misconstrue statements By’'&treatment providers to classify her
health condition as stable. Again, Defendaniis oa a statement by BCBSIL Medical Director
Dr. Vomvouras about her phone call with Dr. Walkerwhich he reportegl“concluded that the
member is stable and not at risk for a catgtic event... .” AR at p. 147. Yet Dr. Walker’s
conclusion to this effect was cléapredicated on the assumptithrat A.A. continue to receive
16 hours of continuous skilled nursing cé8eeAR at p. 146 (statement by Dr. Walker in
support of Plaintiff's request to continuehnme nursing care at 16 hours per day). He and
A.A'’s other treatment providers have unifornalffirmed that A.A.’s condition would greatly
decline without nusing services.

The Court further finds that Defendants usetements by Plaintiff's treatment providel
in service of an interpretatiarf the “maintenance” care provisit¢imat is at odds with the Plan

language. Defendants rely on indications of thigep#s relative stability achieved through in-

e her

S
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home nursing care to classify her care aaiftenance.” In doing so, they commit the same
fallacy as when previously arguing that A.A. do®t qualify for home health care because sh
is not presently hospitaliz€dwith respect to both provisionthe patient is only stable and
therefore avoiding hospitalizati because she has been nangi16 hours of in-home nursing
care. If this care were withdrawn, her sligbowould diminish, necessitating medical
intervention. It is only because thfe benefits of nursing care tatA. has been able to maintair
sufficient stability to avoid hospitalization, whigs precisely what the Plan contemplates.

E. Availability of Injunctive Relief

It is undisputed that the Court is investeith the authority to determine A.A.’s
eligibility for future medical benefitander the Plan. 29 U.S.C. § 1132(a)(1)@®)ot Life Ins.

Co. v. Dedeaux81 U.S. 41, 53 (1987)(explaining that relief under 8502(a) may include “a
declaratory judgment on entitlement to benefits [] or an injunction against a plan administrg
improper refusal to pay benefits”). Nonetheld3sfendants contend thajunctive relief is
inappropriate for two reasons: (1) remanthis proper course where an administrator
misconstrues a plan’s terms, and (2) permammgmction would be contrary to the right to
periodic evaluation provided by the PlaneT@ourt finds both arguments by Defendants
unavailing and orders sixteen hours of in-homesimgr care reinstated for Plaintiff until BCBSIL
properly reaches the unlikely determination #hat.’s medical condition no longer necessitate
this benefit.

In the ordinary instance where an insurer de@ member’s claim because of a failure |
properly apply plan provisions,alappropriate remedy is for tl®urt to remand the case to the
administrator to re-determine imght of the correetd interpretationSee, e.gPannebecker v.
Liberty Life Ins. Co. oBoston, 542 F.3d 1213, 1221 (9th Cir. 20083ffle v. Sierra Pac. Power
Co. Bargaining Unit Long Term Disability Incorféan, 85 F.3d 455, 460-61 (9th Cir.

“ SeeDkt. # 32, p. 4 (determining that an interpretation by Defendants that rests on thatfabe does not
presentlyneed hospitalization is likely unreasonable).

1%
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1996)(ordering remand where an ERISA administramisconstrued th@lan and applied a
wrong standard to a benefits determination”). Thater, however, is not such an ordinary cas
In instances such as the present, where d8&Rdministrator has granted and then wrongfull
terminated a benefit “as a result of arbitrang @apricious conduct, tleaimant should continue
receiving benefits until the administrafmoperly applies the plan’s provision®annebecker
542 F.3d at 1221 (citinGrosz-Salomon v. Paul Revere Life Ins.,@87 F.3d 1154, 1163 (9th
Cir. 2001)).See also Montour v. Hartfd Life & Acc. Ins. Cq.588 F.3d 623 (9th Cir.
2009)(remanding to the district coto order reinstatement afg-term disability benefits
because claimant would have continued rangithem absent the ERISA administrator’s
arbitrary and capricious conductlaylor v. Reliance 8hdard Life Ins. C9.2012 WL 113558,
*3 (rejecting, undePannebeckerlinsurer’s request for remand).

Defendants mistakenly rely @onkright v. Frommert559 U.S. 506 (2010), for the
proposition that the Court must limit relief to remandChbmkright the Court rejected a “’one-
strike-and-you’re-out’ approach” to ERISA actida&en by a district court that declined to
accord deference to a plan administrator’'s slenibased on the administrator’s prior “single
honest mistake in plan interpretatio@dnkright 559 U.S. at 509. An administrator had
interpreted the plan at issueremuire a contested approachersd to as the “phantom account
method,” for calculating distribuins of retirement payments for covered employees. On judi
review, the district court appliea deferential standaaod review and upheld the administrator’s
interpretation. The Second Cirtsubsequently vacated andn@nded the decision, holding in
part that the administratoristerpretation was unreasonallgon remand, the administrator
offered a new approach, which ttlistrict court rejecta, finding that it did not owe deference tg
the administrator’s interpretati. It was this decision not extend deference that was the
subject of the Supreme Court’s holding.

Defendants fail in their attempt to shoehorn the instant cas€amkright’sholding.

First, Conkrightdid not consider an instance iniafh an administratohad previously

e.
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determined to extend benefits to a claimanttied had arbitrarily andapriciously withdrawn
them. Nor didConkrightconsider a situation analogousthe present in which the Plan
Administrator relied on multiple erroneous findingfSfact in addition to misconstruing Plan
provisions. And most criticallyConkrights holding was expressly limited to instances in whic
an administrator commits a “single honest mistake” in pigarpretation. Th€onkrightCourt,

in fact, distinguished cases such as thegmeshere an ERISA administrator manifests a
consistent pattern of egregious denials, “thgnendermining the prompt resolution of benefits’
and producing needless litigation. 599 U.$2it. The Court explained that “[m]ultiple
erroneous interpretations of teeame plan provision evenigsued in good faith, might well
support a finding that the plan administrator @ itecompetent to exerciges discretion fairly.”
Id. In the instant case, Defendants’ patternepieated denials in reliance on successive
erroneous interpretations of theRland erroneous findings of faotd resulting in two lawsuits
manifests just such a patteBee Lafferty v. Providence Health Pl&20 F.Supp.2d 1239, 1241
(D. Or. 2010).

Finally, the Court disagrees with Defendants his precluded from issuing any relief
for the period after October 25, 2013. Dkt. #»92. Neither party disputes that, under the
terms of the Plan, BCBSIL is entitled to reevéduA.A.’s medical condition in the future and
make eligibility determinations on the basis of then-existing f&&6AR at p. 15. At the same
time, the Court is clearly empowered under ERE202(a) to clarify future medical benefits
under the Plan. Accordingly, the Court clasfilnat Defendants are to continue providing
Plaintiff with sixteen hours of in-home nursing care perd@gfendants may only withdraw
such benefits in the future if the Plan Admsinator determines thatA.’s medical condition no
longer necessitates thesabgts. When reevaluating A.A.’s befits in the future, BCBSIL must

make any determination in a manner that is dgteensistent with this Order. In so doing,

5 As this Order with its attendant clarifications is issued after October 25, 2013, a reevaluation of A.A.’s condi
that point, if indeed such reevaluation did occur, does not affect the Court’s instathbavenefits.

tion at
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BCBSIL must refrain from relyig on erroneous interpretatiooSPlan provisions and findings
of fact as specified herein. In ordering theief, the Court does nbkerein abrogate the
Administrator’s ability to exereke its discretion in making futugeterminations under the Plan
or declare “an immutablright to coverage K.F., 2008 WL 5330901, at *5 n. 5. It simply
affirms that absent the unlikely future detaration that A.A. no longer qualifies for such
benefits, BCBSIL may not terminate her curnegime of 16 hours per gaf in-home skilled
nursing care.
F. ERISA Section 502(a)(3) Claim

Defendants move the Court to dismiss Pl#iatclaim for payment of benefits under
ERISA 8§ 502(a)(3). Described as‘catchall” provision, Seain 502(a)(3) offers “appropriate
equitable relief for injuries caused by viotats that Section 502 does miéewhere adequately
remedy.”Varity Corp. v. Howe516 U.S. 489, 512 (1995). Dismissal of a Section 502(a)(3)
claim is appropriate at the summary judgmeagstwhere a plaintiff has asserted, and obtaing
relief for, a claim under Section 502(a)(1)(Bee Ford v. MCI Comms. Corp. Health & Welfar
Plan, 399 F.3d 1076, 1083 (9th Cir. 2008)y’d on other ground<Cyr v. Reliance Standard
Life Ins. Co, 642 F.3d 1202 (9th Cir. 2011). Plaintiff agrees to the dismissal of her Section
502(a)(3) claim should the Court grant Mation for Summary Judgment. The Court
consequently finds that dismissd Plaintiff’'s Section 502(a)(33laim is appropriate at this
stage.

G. FRCP 56(d) Discovery

Plaintiff requests in opposition to Defendsir¥lotion for Summaryudgment that the
Court permit discovery under Federal Rule ofirocedure 56(d) intpossible conflicts of
interest among Defendants shibtihe Court deny Plaintiff's Motion. Dkt. # 55. As the Court
hereby grants Plaintiff's Motiofor Summary JudgmenPlaintiff's request for discovery is

accordingly denied.

d
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Conclusion

For the reasons stated herein, the Cbhereby ORDERS that &htiff’'s Motion for
Summary Judgment (Dkt. # 38) GRANTED and Defendantdlotion for Summary Judgment
(Dkt. # 50) is GRANTED in part and DENIED part. Defendants’ Motiors granted as to the
dismissal of Plaintiff's claim under ERISA § 502(3)(Befendants’ Motion islenied in all other
respects.

Defendants shall continue providing Plaintiff with sixteen hours of in-home skilled
nursing care. In the future, Defendants may evithdraw such care upanfinding by the Plan
Administrator, reached in a manner consistent Witk Order, that Platiff's medical condition

no longer necessitatesete covered benefits.

Dated this 7 day of March 2014.

By

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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