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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

10 VARN CHANDOLA, CASE NO. 13-cv-00557RSM

11 Plaintiff, ORDER ON MOTIONS TO COMPEL
12
13 V.

14 SEATTLE HOUSING AUTHORITY, a

municipal corporation, and JAMES
15 FEARN, an individual,

16 Defendants.
17
18 This matter is before the Court upon PldftgiMotion to CompelDiscovery (Dkt. # 37)

174

1918 well as Defendants’ Motion to Compel Domnts Pursuant To Subpoena (Dkt. # 66). The
20 Court previously ordereish camera production of and deferred decision on the disclosure of

21 documents for which the parties have clairadrney-client and/or work product priviledgee

29 Dkt. # 101. Having critically reviewed the documefaiswhich privilege isasserted, the partie;

U7

23 briefs, and the remainder of the record, the Court g@amts in part and dess in part Plaintiff's

24 motion to compel and denies in itstiesty Defendants’ motion to compel.
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DISCUSSION

The facts of this case relevant to theanstMotions and the apgable legal standardls
are provided in the Court’sipr Order directing the parti¢s produce materials for which
attorney-client privilege is claimed fan camera review. See Dkt. # 101. The Court therein
explained that while attorney-clientiyatege is always strictly construesge U.S v. Martin, 278
F.3d 988, 999 (9th Cir. 2002), extra scrutiny iguieed where in-house counsel is involved, &
in-house counsel often act in both a legal aon-legal business capacity, and communicatig
made in this latter capacity are not privileg8ek, e.g., Oracle America, Inc. v. Google, Inc.,
2011 WI 379489, *4 (N.D. Cal. 2011). In light of the central role of Seattle Housing Autho
(“SHA”) in-house counsel in the decisions at ssu this case, Defendants thus bear the bur
to show that the primary purpose of communications with and in the presence of SHA leg
counsel was to seek or recelegal advice rather than mdhistrative in characterSee Dkt. #
101, p. 5. As to application of work product dowd;, a document only qualifies for protection
under Fed. R. Civ. P. 26(b)(3) ifvitas prepared (1) in anticipatiof litigation or for trial, and
(2) by or for another party or by orrfthat other party’s representativa.re Grand Jury
Subpoena (Mark Torf/Torf Environ. Mgmt), 357 F.3d 900, 907 (9th Cir. 2003).

(A) Plaintiff’'s Motion to Compel

Plaintiff seeks to compel production of 52 dowents that Defendants have withheld o
the basis of attorney-client pii@ge and/or work product doctrinBefendants contend that SH

in-house counsel, Defendant Feanal #s. Linda Brosell, were aatj in their capacity as lega

! As provided in the Court’s prior Order, the party asserting privilege bears trenhargrove each of eight
elements: (1) when legal advice of any kind is sought (2) from a professional legal adviser in hcapabity as
such, (3) the communications relating to that purpose, (4) maamfidence (5) by the client, (6) are, at the clie
instance, permanentlyqtected (7) from disclosure by the client or the legal adviser (8) unless the protection
waived.U.S v. Martin, 278 F.3d at 999.
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advisers for SHA when the communications waie, while Plaintiff contends that the
communications primarily implicate Mr. Fearn’snaidistrative role. Plaintiff also asserts that
Defendants have failed to shovatlthe communications at isswere prepared because of theg
prospect of litigation, and that the work protipdvilege therefore does not apply. Upon care
in camera review of the withheld documents, the Court finds and ORDERS as fdllows:
(1) Documents 1, 18 — 20, 24, 25
The Court finds that Documents 1, 18 — 20, 24, and 25 are not protected by either
attorney-client privileg®r the work product doctrine andaghbe disclosed. These documents
all concern requests for production of Varn Chandotantract or files retad to an unspecifieq
hearing. These requests primarily implicate Myaf’'s administrative te at SHA and contain
no indicia that they were madeanticipation of litigation.
(2) Documents 2-17
The Court finds that Documents 2-17 wereparly withheld or redaed on the basis of
attorney-client privilegeThe undisclosed portions of thesedments consist entirely of Mr.

Fearn’s mental impressions and legal analyegisrding the appeal ®s. Nichols’ case,

provided by Mr. Fearn in his rols in-house counsel. As the primary purpose of these emdi

was to provide legal advicthese communications remairotected from disclosur&ee
Oracle, 2011 WL 3794892, *4 (providing that imt&al communications involving in-house
counsel are privileged where the speaker niadeommunication for the purpose of providin

legal advice).

2 The numbering used herein corresponds to Deferidantsering in their privilege log and as applied to
documents submittdd camera.
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(3) Document 21
Document 21 is similarly protected una@gtorney-client privilege. The document
captures a communication from SHA employeeistbpher Wright to Mr. Fearn, expressly
seeking his legal advice as in-house counséhemandling of the Nichols case. Defendants
properly characterized the communication aslmtereen an SHA client and its attorney,
primarily implicating Mr. Fearn’s legal rath#ran administrative role. This document shall
accordingly remain withheld.
(4) Documents 22, 23
The Court finds that Documents 22 and 23raxeprotected by either attorney-client
privilege or the work product doctrine andaitbe disclosed. These documents include a
communication from Ms. Nichols’ counsel, itfowest Justice Projeattorney Allyson
O’Malley-Jones, informing Mr. Fearn and Ms.d3ell of Ms. Nichols’ intention to appeal
SHA's ultimate decision to terminate her vouchiéhere can be no contention that this
communication from counsel for a non-partyadary sought the lefadvice of SHA's in-
house counsel. The remainder of the documantsists of an inquirand response, purely
factual in character, into thequedural status of the appeal. As attorney-client privilege extg
only to protect disclosure of communicatiohst not to disclosuref underlying factsUpjohn
Co. v. United States, 449 U.S. 383, 395 (1981), these portitotsare not privileged and must &
disclosed.
(5) Documents 26 — 28
Documents 26 and 27 include Mr. Broseitigntal impressions communicated to Mr.
Fearn regarding the appeal of the Nicholse;gprompted by the same communication from

Nichols’ Northwest Justice Project attorregyissue in Documents 22 and 23. As statpda,
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the portion of the documents consisting of @iMalley-Jones communi¢i&n is not protected
by attorney-client privilege and alhbe disclosed. By contrashe portions of these document
containing Ms. Brosell's reacin to the O’Malley-Jones commuaition are primarily legal in
character. These portions contain Ms. Broseltmlanalysis of the Nichols’ case and of the
correctness of Mr. Chandola’s decision, commuetab Mr. Fearn in his role as in-house
counsel. These portions shaticordingly be redacted.

Document 28 contains a commaation from Christopher Wght to Mr. Fearn, express
seeking the advice of SHA'’s legal departmamistrategies with respt to Ms. Nichols’
termination proceedings. As this communicationliogies Mr. Fearn’s role as in-house coun
and requests his provision of legal advice, Doaun28 is protected by attorney-client privileg
and properly withheld.

(6) Documents 29 — 49

The Court finds that Documents 29 through 49rast protected by e attorney-client
privilege or work product doctrine and shalldisclosed in their errety. The communications
in these documents were carried out inrdéa2010, several months before Mr. Chandola
presided over Ms. Nichols’ termination proceeding. As such, these documents could not |
been prepared in anticipation of the insiéigation, as the undegring events had not yet
unfolded, and the assertion of wagnioduct doctrine is not well taken.

As to protection under attorney-client privileghe redacted portions of the document
consist of an excerpt from a publishgainion by the Olmsted County Housing and
Redevelopment Authority ("OCHRA”) as well 8. Fearn’s legal analysis of a decision

rendered by Mr. Chandola in a separate heaihe portion consisting of the OCHRA publisl
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decision does not involve the prawais of legal analysis and inclusienformation that is already
in the public domain. Accordinglyhis portion is not privileged.

As to Mr. Fearn’s legal analysis of Mr. @tdola’s prior decision, the Court finds that
Defendants have waived any attorney-clientif@ge that would protect this communication
from disclosure. In each of these duplicativewoents, Defendants corteistly refrained from

redacting Mr. Fearn’s statement, “In my opimiMr. Chandola was right,” but withheld the

remainder of the communication providing Mr. Féarrationale for thisegal conclusion. Courts

apply the doctrine of waiver “to protect agaitist unfairness that wouteésult from a privilege
holder selectively disclosing prigged communications to anersary, revealing those that
support the cause while claimingetBhelter of the privilege tvoid disclosing those that are
less favorable.Tennenbaumv. Deloitte & Touche, 77 F.3d 337, 340 — 41 (9th Cir. 1996). By

selectively revealing only a portion of the ingtaoammunication, presumably that which pain

Defendant Fearn in a favorablight, Defendants impermissibly wakhttorney-client privilege as

both a sword and a shielgee Chevron Corp. v. Pennzoil Co., 974 F.2d 1156, 1192 (9th Cir.
1992). As Defendants have waived any attorclegnt privilege that would protect this
communication, it shhbe disclosed.

Finally, Defendants have also redactedrtame of a non-party SHA hearing officer,
whose decision SHA subsequently overturrged, e.g., Dkt. # 40, p. 1. As the redacted portig
contains solely a fact communicated by an Stidployee and does not involve a request for
provision of legal advice, tbo shall be disclose@ee Upjohn Co., 449 U.S. at 395.

(7) Documents 50-52
Finally, the Court finds that Documents 503¥8@re properly redacted on the basis of

attorney-client privilegeAs these communications were mad&ebruary 2010, they could no
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have been prepared in anticipat of the instant litigation, ahthe assertion of work product
doctrine is again not well taken. Nonetheless, wpa@mination of the redasd portions of thesg
emails, the Court finds that they consist ehticd legal analysis of a termination hearing
communicated between SHA in-house counedl @HA staff. As these communications are
primarily legal in character, they remain progstfrom disclosure by attorney-client privilege

(b) Defendants’ Motion to Compel

Defendants’ Motion to Compealeeks production of documents withheld by Northweg
Justice Project Attorney ErBunn, pursuant to Defendants’ tthiparty subpoena served on M
Dunn on June 30, 2014. The Court has alreadyd that Mr. Dunn and his client share a
sufficient common interest with Mr. Chanda@ad his attorney tbring communications
regarding the attorneys’ sharitibation strategy within the realm of the common interest
privilege.See Dkt. # 101, p. 15tn re Pacific Pictures Corp., 679 F.3d 11321, 1129 (9th Cir.
2012) (providing that common intest privilege apies where communications were made in
pursuit of a joint strategy and in accordamgth a written or unwitten agreement).

As Mr. Dunn had failed to serve a privieetpg in accordance with Fed. R. Civ. P.
45(e)(2)(A)(ii), and in order tdiscern whether privilege appdi¢o each of the withheld
communications, the Court ordered tNat Dunn produce the documents forcamera review.
See Dkt. # 101. Mr. Dunn has since complied wiitte requirement to produce a privilege log,
andin camera review of the documents reals each of them to consexclusively of discussior
of coordinated litigation sttagy among attorneys bound by a coammnterest in the instant
litigation. Accordingly, the Court finds thatdbe documents are protected by attorney-client

privilege and DENIES Defendés’ Motion to Compel.
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CONCLUSION
Uponcarefulin camera examination of the documents fohich privilege is asserted af
for the above-stated reasoti® Court hereby ORDERS that:
(1) Plaintiffs’ Motion to Compe(Dkt. # 37) is GRANTED in part and DENIED in part, as
provided herein. Within ten (10) calendaygaDefendants are directed to produce to
Plaintiff in unredacted form a copy of easticument identified in Defendants’ privileg

log for which the Court has herein ordered disclosure.

(2) Defendants’ Motion to Compé€Dkt. # 66) is DENIED.

DATED this 7 day of October 2014.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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