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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

HORIZON AIR INDUSTRIES, INC.

Petitioner,
NO. 2:13-cv-681 RSM

V.

AIRLINE PROFESSIONALS ASSOC,,

TEAMSTERS LOCAL 1224, SUMMARY JUDGMENT

Respondent.

Adjustment for further proceedings.
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ORDER ON CROSS MOTIONS FOR

This matter comes before the Court Gross Motions for Summary Judgment
Respondent-Counterclaimant Airline Professional Assariatleamsters Local 1224 (th
“Union”) and Petitioner Horizon Air Industriesnc. (“Horizon”). Dkt. ## 16, 17. Horizor
moves the Court to vacatendathe Union moves the Court tgohold, an arbitration awar
that allows for the reinstatement of FirstfiG@r Brian Milam following a positive drug tes
Neither party has requested oral argumemtgd the Court finds it unnecessary. Hav
reviewed the briefs of both gees and the remainder of thecord and for the reasons stat

herein, the Court denies both motions in @artl remands the case to the System Boar
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Factual and Procedural Background

The facts of this case as determibgdHorizon Air Pilot’'s System Board of
Adjustment (the “Board) are binding in ti@ourt’s review of the underlying arbitration
award and have been stipulated to by the Eanterizon is a regionglassenger carrier, with
its corporate headquarters in Seatac, Wigtbn, operating daily flights throughout the
Western United States. As a “common carpierir” within the meaning of the Railway
Labor Act, 45 U.S.C. 88 151, 181, Horizigrregulated by the Federal Aviation
Administration (“FAA”) and the Department dfransportation (“DOT”). Dkt. # 1, 1 1. The
Union represents pilots of Horizon, includiRgst Officer Brian Milam (“Milam”). Horizon
and the Union are parties to a Collective Bargaining Agreement (“CBA”), which provide
process for employees like Milam, represented by the Union, to submit grievances for
arbitration by a three-member Boa8keDkt. # 18, Ex. 6.

Both the FAA and the DOT require that gloyees operating in a safety-sensitive
position, including Horizon’s pilots, be testimt drugs and alcohol. Dkt. # 1, Ex. 2, p. 2

(hereinafter, “Award”). Horizon complies withese drug-testing requirements through its

Integrated Drug and Alcohol Program (“IDAP”), which is incorporated into the CBA. The

IDAP statesinter alia, that:

the use, sale, transfer, possessiompresence in one’s system of any
controlled substance (espt medically prescribed drugs) by any safety
sensitive employee while on company premises, engaged in company business
operating company equipment, or whilkeder the authority of Horizon Air is
strictly prohibited. Disciplinary actiowill be taken as necessary up to and
including termination.

Id.; Dkt. # 18, EX. 4, p. 4 (hereinafter, “IDAP")he IDAP further provides that after an

employee has had a positive drug test rethdt,employee will be offered a last chance
agreement (“LCA”) if such an agreementésnsistent with SAP recommendations and
review of company records suppargtention of the employee asifig in the best interest of
Horizon Air. If the SAP does not recomntkeretention and/or company records do not
support retention, the employee will be terminated.” IDAP at pp. 14-15 (emphasis in ori

First Officer Milam was hired by Horizan January 2004, where he worked through

his termination in November 2011. On Nowveer 4, 2011, Milam was scheduled to fly a

roundtrip from Seattle, Washington tod®eond, Oregon, followed by a roundtrip from
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Seattle, Washington to Spokane, Washingfamard at p. 3. Upon completing his first
roundtrip, Milam was notified that he was tosaéhject to a random wlg test, to which he
submitted. After providing his specimen, Milam completed the Seattle to Spokane roun
Milam was present in the cockpiuring all four flight legsthough the pilot did the flying.
Upon returning to Seattle, Milam called in sick for the remaining days of his schedule th
November ¥, and then again through Novembel"18nd additionally scheduled an
appointment with a mental health providek.at pp. 3-4Milam subsequently acknowledgec
that he had been using marijuana periodicdllging the preceding six months in order to
“cope” with various issues, inatling chronic back pain, chm@ sinusitis, and difficulties
associated with his wife’s thyroid dis@ high-risk pregnancies, and post-partum
depressionld. at p. 3. Milam testified that he nevwesed the drug while on duty but would
use marijuana the night before serving oraiarnoon flight. Milam testified to using
marijuana around 7 p.m. on NovembeRB11 and acknowledges calling in siddetausef
the drug test.1d. at p. 4 (emphasis original).

On November 14, 2011, a confirmation testMilam’s specimen confirmed that he
had tested positive for marijuarid. Horizon provided to Milam a letter on November 17,
2011, advising him that, as a result of his positivug test, he was inolation of Federal
regulations and would be unalib perform any DOT/FAA satfig sensitive duties for any
employer until he completed a Substance AllRofessional (SARvaluation. The letter
included a list of three SAPHI.

On November 21, 2011, Horizon summoneitblth to a meeting, at which he was
offered the opportunity to test a split sampleéh&f specimen to confirm the original drug te
finding. After Milam declined, he was handed tidg signed by Seattle Assistant Chief Pilg
Gordon Smith, terminating Milam’s employmetd. Prior to Milam’s termination, Mr. Smith
had reviewed two of Milam’s “action log entsig or electronic fils stored on a system
known as “POSSUM” that document an aspect of an employee’s perfornarate. 5.
Both entries pertained to “excessive dig&ve” taken by Milam during the 12 months
preceding each entrid. No disciplinary action was takent respect to the first entry, and
no meeting had taken place with respect to &wesd at the point that Milam was terminate

for his positive drug test. The Board found that Mr. Smith had not reviewed any additior
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information prior to terminatg Milam, and had thereforeot reviewed Milam’s personnel
file, training file, or letters of recommeation written by Mr. Smith himself on Milam’s
behalf.Id. at p. 6.

After his termination, Milam contacted David Perlman, one of the Substance Abt
Professionals listed in Milam’s terminatiggtter. Upon meeting with Milam on November
29, 2014, Mr. Perlman diagnosed him as suffefiogy cannabis abuse and referred him to
treatment, including a one-time marijuana awassrclass and a three to six month course
individual counseling. SubsequédntMilam’s satisfactory conigtion of the treatment plan,
Mr. Perlman conducted a follow-up evaluation and issued a “Follow-up Evaluation/Noti
Compliance” report to Horizon. In his report, Mreriman stated that Milam was “rated at &
low risk of continued use, does not present amiment risk or liability at the workplace and
may return to work at this time, subjectMiRO review and FAA suspension requirements,
Id. at p. 7.

Following Milam’s termination, the Union submitted a grievance on his bdtadit
p. 2. The grievance was heard by the Baar@&eptember 11, 2012, pursuant to the CBA 3
the Railway Labor Act, 45 U.S.C. § 151-18&[A"), consisting of one neutral arbitrator,
one union board member, and one Horizon boaedthber. The parties stipulated to the
following issue to be determined by the Bodk¥as there cause for Horizon Air to dischar
the Grievant on November 21, 2011, andat, what shall be the remedy®’ at p. 2.

After conducting a hearing, through which bbgiarties had an opportunity to submit
documentary evidence and to examine andseexamine witnesses, the Board issued its
Opinion and Order (hereinaft¢Award”) resolving the grieance on February 11, 2013, fro
which the Horizon representative dissentece Bloard majority founthat, regardless of
whether he was actually impaired ayaime during the flights on November 4, 2011,
Milam’s positive drug test alone constituted a violation of the IDAP and a basis for
termination.d. at p. 9. Nonetheless, the Board deteadithat Horizon had failed to compl
with the IDAP insofar as it also required Haon to determine Milam’s eligibility for a last
chance agreement prior tierminating him. In reviewiniylilam’s eligibility, the Board found
first that a return to employmehad been consistent witthe recommendation of the SAP,

Mr. Perlmanld. at p. 10. It subsequently found that the Board had violated the terms of
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IDAP by terminating Milam upon selectively rewing only his two POSSUM entries rathe
than reviewing all of his relevant company recotdsat p. 11. Accordingly, the Board
concluded that Horizon was \Wwitut cause to terminate Milammémployment because of its
failure to comply with the IDAP. As to thappropriate remedy, the Board ordered Horizor
reinstate Milam with an LCA and full befits and seniority, butvithout back payld. at p.
15. The Board further subjected Milam’s reatetment to his satisfaction of particular
conditions precedent, including his obtainmena @urrent medical certification on file with
the FAA and further necessary certificatioasd his provision to Horizon of an updated
Follow-up Evaluation and Notice @ompliance from a SAP.

Horizon’s petition to this Court followed. Dkt. 1. As the parties have not yet reach
agreement on an appropriate last chance agreement, Milam remains suspended fi9e® ¢
Dkt. # 29.

Motions to Strike

As an initial matter, the Court considerstips to strike preséed by both parties|

=

to

ed
luty.

The Union moves the Court to strike “any aalt facts in the pleadings of the Company

inconsistent with and/or in addition to thedings of the Board.” Dkt. # 25, p. 3. The Col
agrees with the Union that its review must, @terein, confined tthe findings of the fac

urt

of the Board. “A party who hagigated an issue before the Adjustment Board on the merits

may not relitigate thassue in an independejudicial proceeding.Lewy v. Southern Pacifi
Transp. Co.799 F.2d 1281, 1289 (9th Cir. 1986). However, as Respondent has not sp
the facts and exhibits to which its motion tolstrpertains, the Court dines to grant it.

Horizon moves the Court to strike argurteepresented by the Union for the first tir
through its Reply brief (Dkt. 25, pp. 11-13), pertaing to attorneys’ fees and casidkt. #

28. As a general rule, a “movant may not raigev facts or argumenia his reply brief.”

Quinstreet, Inc v. Fergusp2008 WL 5102378, at *4 (W.D. Wash. 2008ge also Eberle V.

City of Anaheim901 F.2d 814, 818 (9th Cir. 1990) (“Itueell established in this circuit thg
[tihe general rule is that apfats cannot raise a weissue for the firstime in their reply
briefs.”) (citations and internal quotations itbed). The Court agreewith Horizon that a

litigant may not raise issuesrfthe first time upon @y, as doing so geives the opposing
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party of an opportunity to respond. The Court aciomigt grants Petitioner’'s motion to strik
and disregards the Union’s arguments for attashiges presented thugh its reply brief.

Standard of Review

A grant of summary judgmerg proper where “the movant shows that there is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter
law.” Fed. R. Civ. P. 56(aAnderson v. Liberty Lobby, In&77 U.S. 242, 247 (198ah
ruling on a motion for summajgudgment, the court does “not weigh the evidence or
determine the truth of the matter but only detesjs] whether there ia genuine issue for
trial.” Crane v. Conoco4l F.3d 547, 549 (internal citations omitted). Where the court
reviews an arbitration award, it is confinedthe evidence submitted to, and the factual
findings of, the arbitration boar&ee United Paperworkers InterUnion, AFL-CIO v. Misco
Inc., 484 U.S. 29, 37 (1987). The Court may not regecarbitrator’s factual findings simply
because it disagrees with theloh.

It is well-settled that judiail review of system board afljustment awards is “among
the narrowest known to the lanEtelman v. Western Airlines, In892 F.2d 839, 842 (9th
Cir. 1989);Union Pacific R. Co. v. Sheehat89 U.S. 89, 91-92 (1978). Congress enacted
RLA in order to promote stability in theil@ad industry and prode for the efficient
resolution of labor-management disputes #rege out of railroad collective bargaining
agreementd.ewy, 799 F.2d at 1289. The RLA thus refle€tsngress’ intent to settle labor
disputes via grievance procedueesl arbitration, and to inkte arbitral decisions from
judicial review.Misco, 484 U.S. at 36-37; 45 U.S.C183, First (m) (providing that the
decisions of a system board of adjustraet“final and binding upon both parties to the
dispute.”). The authority of thcourt to review an award urrdbe RLA is statutorily limited
to three specified grounds: (1) failure of the Adjustment Board to comply with the RLA;
failure of the Board to conform, or confingself to matters within the scope of its
jurisdiction; and (3Jraud or corruptionEdelman 892 F.2d at 842, quotirigheehan439
U.S. at 92-93; 45 U.S.C. 8§ 153, First (q). Purdua 45 U.S.C. § 184, this limited standard
judicial review of arbitratin awards, developed for the context of the railroad industry,

applies equally to the airline indust§ee Singer v. Flying Tiger Line. In652 F.2d 1349,
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1355 (9th Cir. 1981).

Analysis
On motion for summary judgment, Haoiz contends that the Award should be
subjected to judicial revievand should be vacated, on two grounds. First, Horizon conte
that the Award should be set aside becauseciintrary to publigolicy, which Horizon
asserts is a statutoriigdependent basis for judicial rew of an arbitration award. Second,
Horizon contends that the Award should be vacated because the Board exceeded the 4
its jurisdiction in requiring the reinstatemeritMilam with a lastchance agreement. The

Court addresses each oéfle arguments in turn.

1) Public Policy Review

As an initial matter, the parties disputeetliner an arbitration aavd may be set aside
if it is determined to violate public policy. In the context of the National Labor Relations
(“NLRA"), the Ninth Circuit has recognized thit‘is the now-settled rule that a court need
not, in fact cannot, enforce an and which violates public policy Stead Motors of Walnut
Creek v. Automotive Machinists Lodge No. 11889 F.2s 1200, 1210 (9th Cir. 1989). The
rationale underlying public fioy review of an arbitratr's award under a collective

nds

scope of

Act

bargaining agreement stems from the “general doctrine, rooted in the common law, that a

court may refuse to enforce contsatiat violate law or public policyMisco, 484 U.S. at 42
see also, Stea®8 F.2d at 1209 n. 9 (characterizing fhublic policy review “exception” as
“nothing more than a specific application oétheneral rule that a court cannot enforce an
contract that contravenes pigtpolicy”). Stated differetly, the public policy doctrine
recognizes that “courts should not lend their artith to agreements that harm the public.”
Union Pacific R. Co. v. United Transp. Unjd@F.3d 255, 260 (8th Cir. 1993).

The Union contends that public policy revieanot available unadehe RLA, which,
unlike the NLRA, explicitly constrained judal review to three enumerated grourfsise
Sheehan439 U.S. at 93 (“Judicial review of Adjtment Board orders is limited to three
specific grounds... .”). While the Ninth Circuiis found that due process challenges raise
independent jurisdictional basis under the RE#e Edelmar892 F.2d at 846, it has not yet
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determined whether a public policy challenge provides an additional ground beyond thg
enumerated in 45 U.S.C. § 153e United Transp. Union v. Union Pacific R.,dd.6 F.3d

430, 433 (9th Cir. 1997.f., Union Pacific R. Cq.3 F.3d at 260 (holding that “a court may
refuse to enforce the parties’ agreement whguablic policy would b&iolated by enforcing

the agreement, whether expressed in the formmfvate contract an arbitration award

under either the [NLRA] or thgRLA]"). While the Court agreewith Horizon that reason and

precedent support judicial authority to vacateebitration award that violates public policy
it need not reach the question in this case;orizon has failed to show that Milam’s
reinstatement, subject to the conditions preaégrovided by the Award, would violate an
explicit, well-defined, ad dominant public policy.

Where judicial review oérbitration awards under the public policy exception is
established, “the scope of sugview is ‘extremely limited.”United Transp. Union116
F.3d at 433, citinddmerican Postal Workers Union Mnited States Postal Servjc&89 F.2d
1, 8, (D.C. Cir. 1986). To vacate an awardpaiblic policy grounds, the court must first
locate a public policy that is “explicit,” “@il defined,” and “dominant,” and that is
“ascertained by reference to the laws and lpgadedents and not from general considerat
of supposed public interesté&astern Associated Coal Gorv. United Mine Workers of
Americg 531 U.S. 57, 62 (2000) (internal citatsoand quotations omitted). Second, the cg
must determine whether the arbtion award itself, rather thamderlying acts or conduct of

the employee, violatesehdentified public policyld. (“[T]he question to be answered is not

whether [the employee’s] drug use itself viempublic policy, but whether the agreement {
reinstate him does so.$ge alspStead Motors886 F.2d at 1212 (“If aourt relies on public
policy to vacate an arbitral @nd reinstating an employeeniust be a policy that bars
reinstatement) (emphasis in original).

Horizon provides ample support for a “clear and dominant ppblicy against the
operation of any aircraft whilender the influence of prohibited Schedule | drugs, such as
marijuana.” Dkt. # 17, p. 14. Horizon cites to angdex of regulations ectted pursuant to th
Omnibus Transportation Employee Testig of 1991, through which Congress and the
FAA require that airlines tegtmployees operating in safetgnsitive positions for the

presence of controlled substas in their systems and whiabthorize penalties, up to and
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including termination. Dkt. # 17, p. 18ee, e.g49 U.S.C. § 45102(a) (directing the FAA t
promulgate regulations proviuj for the screeningf airline employees for the use of a
control substance); 49 U.S.C. § 45102(c)fatizing “suspension or revocation of any
certificate...or the disqualification or dismissdlthe individual” who has tested positive for

presence of a controlled substance)CIB.R. § 120.33 (barring any individual from

performing a safety-sensitive function for afAregulated airline while “that individual has

a prohibited drug... in Bior her system”).

However, what is at issue is not whetMitam’s use of marijana contravenes publi¢

policy, but whether the Board’s Award doesBastern Associated Coal Corp31 U.S. 57,
is instructive on this distinction. IlBastern Associated Coal Coyan employer sought the
revocation of an arbitration award reinstatamgemployee truck driver who had twice teste
positive for marijuana, subject to returneaty conditions. While the Court recognized the
strong public policies against drug use by $gortation workers and in favor of public
testing, it upheld the award as no sperovision barred reinstatemei@ee idat 67 (“We
hesitate to infer a public policy in this areattiyoes beyond the careful and detailed schen
Congress and the Secretary have created.tjoilmg so, the Court noted the “remedial aims

of the Omnibus Transportation Employee Testing Atich provides that “rehabilitation is

O

D

ne

A

critical component of any testing program,” and that “rehabilitation should be made avallable

to individuals, as appropriatdd. at 64 (internal citatins omitted). As ifEastern the instant
Award punishes Milam for the severe risks thathas posed to public safety by denying hi
backpay and subjecting him to further treatmerut &@sting prior to reinstatement, consiste
with the rehabilitative aimef the Omnibus Testing Act and the IDAP. And, aEastern the
Court declines to find that, absent a specific and clear statutrision, the Testing Act
categorically bars a rehabilitatdlilam from returning to duty.

In search of a specific positive law barring reinstatement, Horizon cites to 14 C.H

120.111(e)(2), which provides that “[a]n empe@ywho has engaged in prohibited drug use

during the performance of a safety-sensitive function...is permanently precluded from
performing that safety-sensitive function for an employer.” Horizon contends that Milam
positive drug test is sufficient to establish that he “engaged in prohibited drug use” with

meaning of this provision and that he shahlds be permanently barred from employment

ORDER ON CROSS MOTIONS FOR SUMMARY JUDGMENT -9
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The Court disagrees. The Board’s order reaitisty Milam contained no findings of fact
pertaining to Milam’s use of marijuana duriagafety-sensitivauhction and explicitly
avoided considerations as to whether “Mileuas impaired” during the flights in question, a
the Court determined that the single positiveg test alone could provide a basis for
termination.SeeAward at p. 9. The Court is not permitted to substitute its own factual
findings for those of the Board. To the extdrdt Horizon argues that “use” is synonymous
with “presence in one’s system,” Horizon’gament is also unavailing. The FAA’s langua
clearly distinguishes betweerarious predicate factuahiiings that trigger differing
regulatory violations, including “use,” preserfceone’s system” and “positive drug test.”
Comparel4 C.F.R. 8§ 120.111(e)(2)ith 14 C.F.R. § 120.33 (barring individual from
performing a safety-sensitive function with firesence of a controlled substance “in one’s

system”)and14 C.F.R. § 120.111(e)(1) (permanently precluding employee who has “ve

je

rified

positive drug test results on two drug tests”)act, the IDAP itself incorporates the language

of 14 C.F.R. § 120.111(e)(1), prefdoeith the explanation that it pertains to “[o]n duty use

of a prohibited drug” as distinguished frorfvarified positive test,” and the Board did not
find this provision to be potentigltriggered by Milam’s conducSeelDAP at p. 16; Award.

The Court does agree with Horizon thia reinstatement of a pilot who has so
egregiously compromised public safety offesdeimon sense considerations of the public
interest. As the Board itself articulated, Milan@ctions “violated a trust that exists betwee
Horizon and its customers, who depend upon Honmlats to ensure thesafety as they are
transported from place to place.” Award at piN®netheless, where a policy barring Milam’
reinstatement is not explicit in positive lawaase law binding on this Court, the Court ma
not substitute its own generaéws of public welfare or ier a public policy that goes
beyond the complex regulatory schemes governing the matter.

Furthermore, the Award itself is conditioned on certification by the FAA, the ager
charged with enforcing the regulations in sfien, that Milam is fit and qualified to fly.
Should the FAA find that Milam is incapable r@gaining the public’s trust and hence his

medical certificatior!, or that the FAA’s regulations otheise prevent him from engaging in

! The Court takes judicial notice that Milam’s medical degtte has been revoked by the FAA, as the revocatic

publicly available information from the FAA Airman De&aiReport website, https://ams.registry.faa.gov/airmen

inquiry, and pursuant to a request by Horizon for public document submitted to the FAA Aviation Data

ORDER ON CROSS MOTIONS FOR SUMMARY JUDGMENT - 10
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safety-sensitive functions, the Award providest thlilam shall never again enter the cockpit.

The responsibility for recertifying Milam a# for duty ultimately and properly rests in the
hands of the controlling regulatory agency, tachihas a matter of ingiitional competency,

the Court gives deferencgee Northwest Airline, Inc. v. Air Line Pilots Ass’n Inte8®8

F.2d 76, 83 (D.C.Cir. 1987) (“Obviously, it would patently absurd for us, under the guise

of ‘public policy,” to reverse aarbitration award @i is expressly limited by deference to th
ultimate judgment of the agency that is chargéti the enforcement of the public policy he
at issue. ... It would be the ight of judicial chutzpah fous to second-guess the present
judgment of the FAA recertifying [theilot] for flight duty.”).

2) Scope of the Board’s Jurisdiction

Horizon further argues that the Boaxteeded its jurisdiction by disregarding
requirements of the CBA and its incorporapatdicies and thereby sibensing its own brand
of industrial justice. The jisdiction of the Board, and itanits, arise otiof the CBA.See
Continental Airlines, Inc. v. Air Line Pilots Ass’n, InterB55 F.3d 399, 405 (5th Cir. 2009)
The RLA judicial review provisios permit the district court teeview an adjustment board’s
decision to determine whether the board failedawform or confine itslf to matters within
its jurisdiction.Sheehan439 U.S. at 93; 45 U.S.C. § 153, First (q). An adjustment board
“exceeds its jurisdiction if it issues a deorsiwithout foundation in reason or fadEhglish v.
Burlington Northern R. Cp18 F.3d 741, 746 (9th Cir. 1994)(citihgernational Ass’'n of
Machinists 626 F.2d at 717). “The basis oétBoard’s award must be ‘rationally
inferable...from the letter or purposetbk collective bargaining agreement!’ It also must
not be contrary to an unangious provision ofhe governing CBAContinental Airlines555
F.3d at 405.

The Court’s authority to regiv the Board’s award underigtexception is narrow, as
the “interpretation of the colidive bargaining agreement is for the Board to decide and n
the courts.’'English 18 F.3d at 746, citinGunther v. San Diego & Ariz. E. Ry. C882 U.S.

Branch. Dkt. # 17, p. 16 n. Bee Reyes v. Fircrest Scha012 WL 5878243 at *1 n. 1 (taking judicial notice
information available on a government websitel. v. Ritchie342 F.3d 903, 908-09 (9th Cir. 2003) (explaining t
courts may take judicial notice of documents that are “generally known” or “capable of accurate an
determination by resort to sources whose accuracy themeasonably questioned”) (internal citations omitted).
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257, 261-62 (1965). The Court may mefect an award because ilibees that the adjustmer
board misread the CBAee Miscp484 U.S. at 38Continental Airlines555 F.3d at 405.
Rather, it must uphold an award even if it digggrwith the merits of the Board’s decision
long as the decision “draw[s] iessence from the agreement” and does not “simply reflec
arbitrators’ own notionsf industrial justice.’'Misco, 484 U.S. at 38. “[A]s long as the
arbitrator is even arguably cdngng or applying the contraeind acting within the scope of
his authority, that the court is convindeel committed serious error does not suffice to
overturn his decision.Id.; see alspMajor League Baseball Players Ass’'n v. Gang3y2

U.S. 504, 509 (2001). That thébdrator possesses extraoralin discretion to “bring his
informed judgment to bear in order to readhiasolution of a problem” is “especially true
when it comes to formulating remediebliiited Steelworkers of America v. Enterprise Wh
& Car Corp,, 363 U.S. 593, 596 (1960).

Horizon advances two principal groundswalnich it believes that the Board exceede
the scope of its jurisdion. First, Horizon argues that tB®ard departed from construing th
terms of the CBA by ignoring Horizon’s Persah Policy, entitled “lllegal Drug Use and
Alcohol Misuse” (“Policy No. 35”"), which Hazon contends required Milam’s dischar§ee
Dkt. # 17, pp. 23-24. Second, Horizon contends the Board ignorethe IDAP itself,
principally by inserting the gpiirement that Horizon perforan “exhaustive review” of all
company records prior to terminating Mila8ee idat pp. 24-26. In accordance with the

exceedingly narrow scope of its review, the Court defers to the Board with respect to its

construction of the CBA and its factual findingst finds that remand for further proceedings

is necessary.

a) Policy No. 35

Horizon contends that Policy No. 35 regsiiMilam’s termination, and that the Boar
exceeded its jurisdiction by failing to considlee consequences of Policy No. 35 in render
its decision. Policy No. 35 statégxcept in cases where rehatalion assistance is offered

benefit the Company as described below, @myployee who is detected by the Company:

2 As the Court finds it appropriate and necessary to remand for further factual investigation, it does not mach
further argument that the Board dispensed its own brand of industiiz jagiconsidering the personal circumstan
of Milam’s drug use as a mitigating factor.
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to be an illegal drug user; or (2) to have aedialcohol, will be dis@arged.” Further, “[a]n
employee found to have misused alcohol or uléeghl drugs by means ¢ésting under this
policy will not be offered [rehabilitation]ssistance...unless the Company believes that (1
retention of an employee will benefit the Caan, and (2) rehabilitation is likely to be
successful for the long term.” Dkt. # 18, Ex. 5, p. 2.

The Court does not agree that the Boaralystd from interpretation of the CBA in
considering the IDAP as the document govertinggconsequences for Milam of his positiv
drug test. Both parties agree that the Boarditidd Policy No. 35, as well as the IDAP, intc
evidence during arbitratioikeeDkt. # 17, p. 23; Dkt. # 23, p. 17. After reviewing the
evidence and hearing oral argument, the Boardméted, as it made clear in its order, that
the “IDAP is the relevant document controlling Milam’s fate.” Award at p. 11. According
the Board, “[tlhe parties do not dispute” thigetenination. The Board further explained tha
“Horizon complies with the FAA/DOT drug-tesg requirements through its Integrated Dru
and Alcohol Program.Id. at p. 4. As the Court is bound tocapt the Board’s construction @
the CBA, it is not for the Court to question theaBdis decision as tthe controlling policy.

The Court also disagrees that Policg. 85 requires a different result than that
reached by the Board. Though again it isfoothe Court to review the Board’s
determinations of fact and impgetations of contract, the Caumonetheless notes that the sc
relevant difference between Policy No. 35 and the IDAP is the addition of the specific
requirement in the IDAP that the infrimgj employee “will be offered a last chance
agreement if consistent with SAP recommendationssarediew of company records
supports retention.” IDAP gip. 14-15. Horizon does not refute that the IDAP is a govern
component of the CBA. Rather, Horizoowd have the Board ignore the specific
requirements of the IDAP and instead enfdr@emore general terms of Policy No. 35. As
Horizon itself points out, the Board’s awardwid have required vacatur had the Court doi
so.SeeDkt. # 17, p. 23 (“It is well settled thagnoring the terms of the CBA or imposing
new ones that, as here, contradict bargafneterms of the CBA requires vacatur.”).

b) Integrated Drug and Alcohol Policy

Horizon provides several arguments in suppbits claim that the Board exceeded its
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jurisdiction by ignoring unambiguousniguage of the IDAP. As discusssgpraand detailed
below, the IDAP’s LCA provision requires thato prongs must bgatisfied before an
employee who tests positive for drugs camfiered a last chance agreement: (1) an LCA

must be “consistent with SAP recommendations” and (2) “a review of company records

" must

“support[] retention of the employee as being in the best interest of Horizon Air.” IDAP at pp.

14-15. First, Horizon contends that theFSMr. Perlman, did not recommended Milam’s
reinstatement, and that a last chance ageeeshould therefore have been unavailabée
Dkt. # 17, p. 25. This argument is easily @isped with. The Boarclearly construed the
relevant language of the IDAP, and found th#arizon does not accurately set forth its ow
test” in taking the position that the “SAP stuecommend retention with a last chance
agreement.” Award at p. 11. The Board intetgdethe IDAP to mean instead that “the
offering of a last chandagreement] must only bmnsistentvith the SAP
recommendations,” and proceeded to makdabial determination that such offering was
consistent with Mr. Perlman’s recommendations for Milaim(emphasis added). As the
Court is not authorized to reaw either the Board’s intergegion of this CBA provision or
the Board’s factual findings as to Mr. Perimsamrecommendations, the Court is therefore
bound to let stand the Board’s deténation on this first prong.

Horizon further contends that the Bdaxceeded its jurisdiction by writing a new
term into the second prong of the IDAP’s L@#~ovision in requiring Horizon to review “all
relevant records” before it could terminate MiledeeDkt. # 25, p. 30. The Board’s decisior
turned on its finding that Horizon had faileddomply with the LCA provision because it ha
selectively reviewed company records relateMil@am’s performance. As an initial matter,
Horizon argues that the Board should neheere reached this question because it was
required to uphold Milam’s discharge upon findingttl{Milam’s] positive drug test alone is

a violation of the IDAP and cofitutes a basis for terminationSeeDkt. # 17, p. 26, quoting

Award at p. 9. To this extent, the Court disagrdéne Board, in interpreting the IDAP and its

imperative language, determined that the IDAP “mandates that before terminating an
employee for a positive drug test, camny records are to be reviewe&&elDAP at pp. 15-
16 (providing that an employeeho fails a random drug teswill be offereda last chance
agreement if” the two prongs ardisfed) (emphasis added). Thiase is thus distinguishab
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from those in which an arbitrator findssjucause for discharge and then proceeds to
improperly craft a modified penalty. For instancelNorthern States Powgthe Eighth
Circuit overturned an arbitrator's award reatstg an employee because the arbitrator hac
implicitly determined that just causisted to discharge the employBerthern States
Power Co., Minnesota v. Internatidrroth. Of Elec. Workers, Loca60, 711 F.3d 900, 90
(8th Cir. 2013) (determining that “the languageled arbitrator’s decision — specifically tha

NSP had ‘demonstrated justification’ for its dg#on to terminate Snow — is sufficient to shg

W

that the arbitrator found the termination was supported by ‘just cause[,]” pursuant to which

“the arbitrator had no authoyito...fashion a remedy differetttan the termination.”). By
contrast, the Board here found that just cdaséermination was predicated on Milam’s
ineligibility for an LCA. TheCourt therefore disages that the Boaradind that just cause
existed for Milam’s termination based on his positive drug test alone, and the Board wa
therefore operating within its jurisdiction determining whether th®AP provision at issue
had been complied with.

Horizon further contends that the Boaradteaded its jurisdiction by adding the word
“all” to the IDAP and thereby altering thergained-for agreement tveeen the parties. The
Court disagrees. In examiningethDAP’s mandates, the Board determined that “[w]hile th
language of the IDAP does not state ‘all reesgrdommon sense dictatdgat certainly all
relevant records must be reviewed in ordentike a reasonable and good faith determina
with respect to the employee’s career.” Awatg. 11. The Board acted within its discretio
in construing the undefined term “records’elacompass “all relevanécords” pertaining to
the employee’s performance. Where “the aalbair's decision concas construction of the
contract, the courts have no business overguim because their interpretation of the
contract is different from hisEnterprise WheeB63 U.S. at 599.

The Court is similarly barred from reviewg the Board’s factual determination that
Horizon had failed to comply with thi®AP requirement. Having construed the IDAP
language in such a way, the Board found that$nith had effectively “cherry pick[ed]” twc
POSSUM records containing notes of Milam’s adess and ignored relevant training recor
and personnel files, a reviewwhich could have led to a different result. Here, the Court

guided by the Supreme Court’s admonition #raarbitrators’ “improvident, even silly,
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factfinding does not provide a bagor a reviewing court to fiese to enforce an award.”
Misca 484 U.S. at 39 (internal quotation omitted@he Court agrees with Horizon that
several records of Milam’s exceedingly poor attendance may have constituted all of the
records that were necessary for Horizomtake an informed decision regarding his
reinstatement. Nonetheless, the Court does ht #ie position of adct-finder in this case
and cannot review the Board’s decision thatigohal company records were relevant to
Horizon’s determination.

In one respect alone does the Court firat the Board exceeded its jurisdiction, and
that is in prematurely ordering Milam to benstated with an LCA contrary to the express
terms of the IDAP. While an arbitrator enjdy®ad discretion in fashioning remedies, this
discretion is not unbounded: “theb@rator is not free to fasbin a separate remedy apart fro
the one provided by thearties’ agreementPoland Spring Corp. v. United Food and
Commercial Workers Int’l Union, AFL-CIO-CLC, Local 14484 F.3d 29, 34 (1st Cir.
2002);see also Enterprise Whe8b3 U.S. at 597 (“[T]he paramount point to be
remembered in labor arbitration is that the poand authority of aarbitrator is totally

derived from the collective bargaining agreemen”). By the Board’s own interpretation,

the IDAP conditions the offering of an LCA &m employee who fails a random drug test on

the satisfaction of two conduns, including that a review oélevant company records
support retention as being in Horizon’s bieserest. “An employee will not be offered
reemployment unledsoth conditions are met.” Award at p. {dmphasis in original). Having
found that Horizon had failed to properly rewi Milam’s records and that no determination
had therefore been made on this secondgyrthe Board exceedéd jurisdiction in
proceeding to order Milam’s reinstatemeurith an LCA. According to the Board’s
interpretation of the IDAP, Milam could be et terminated for just cause nor reinstated
with an LCA absent such a determination. lnestwords, only a good faith review of all of
Milam’s relevant employment records could free him from this limbo. The Board elided
duty to ensure that such a review was camigid “The Board makes no determination as tc

whether had the Company reviewed the entiee it would have arrived at exactly the same

conclusion.” Award at p. 13. Reirging Milam with an LCA without review of his relevant

company records was therefore contrary texress provision of the CBA and cannot sta

ORDER ON CROSS MOTIONS FOR SUMMARY JUDGMENT - 16

m

ts




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Continental Airlines555 F.3d at 405.

Where the reviewing court determines thdtoard of adjustment has exceeded its
authority, the court is empowered to vacate or modify the board’s ruling, or to remand t
board for further proceedings. 45 U.S.C. 8§ 153, FirstGghtinental Airlines, In¢.555 F.3d
at 407. “Even in the very rare iasices when an arbitrator’s pezlural aberrations rise to th
level of affirmative misconduct, as a rule tdwurt must not foreclose further proceedings |
settling the merits according to its owrdgment of the appropriate resulMisco, 484 U.S.
at 40 n. 10. To do so “would improperly substitat@idicial determinatio for the arbitrator’s
decision that the parties bargainedifothe collective bargaining agreemend?
Accordingly, the Court finds that the proper csrirs to remand the case to the Board so tf
it may conduct whatever factual investigatioméxessary to fulfilthe terms of the CBA,
including the IDAP’s LCA provision, and to timine an appropriate remedy in light of
Milam’s conduct and Horizos’procedural improprietieSee Union Pacific R. Ca3 F.3d at
264. It is for the Board to determine whethemand to Horizon for a procedurally correct
review of Milam’s relevant employment records is appropriate or whether the necessar)

factual determination can be made by the Board iself.

Conclusion
For the reasons stated herein,@wairt FINDS and ORDERS as follows:
1) The Union’s Motion to Strike (Dkt. # 25, p. 3) any and all facts in Horizon’s pleag
inconsistent with the findingsf the Board is DENIED.

2) Horizon’s Motion to Strike(Dkt. # 28) is GRANTED, ad the Court shall strike

arguments presented by the Union for the firee through its Reply brief (Dkt. # 25
pp. 11-13).

3) The Union’s Motion for Summary Judgme(i?kt. # 16) and Horizon’s Motion fo
Summary Judgment (Dkt. # 17) are DENI&ED part and GRANTED in part. Th
Court DENIES Horizon’s request to vacdlte Board’s Award on the grounds that
violates public policy. The @rt GRANTS in part Horian’s request to vacate th

% As the Court remands the case for further proceedingdeisdeling on the Union’s request for attorneys’ fe
associated with enforcing the Board’s award.

ORDER ON CROSS MOTIONS FOR SUMMARY JUDGMENT - 17

D the

[12)

y

nat

ings

174

e

€S




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

4)

Board’s Award on the grounds that the Boaxteeded the scope of its jurisdictic
The Court finds that the Board exceeded its @ut§honly to the extet that it ordered
Milam to be reinstated with a last chance agreement prior to making a f
determination as to whether its offeringsigpported by a review of Milam’s compat
records.

The Court accordingly VACATES the Boarddgetermination that First Officer Bria
Milam was not terminated for cause and tortion of the Board’s Award reinstatir
Milam with a last chance agreement.eT@ourt REMANDS the to Horizon Air
Pilot's System Board of Adjustment forrtber proceedings in accordance with t
Order, including such factual investigations as it deems necessary and proper i

to comply with the parties’ agreement.

Dated this 25 day of June 2014.

o

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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